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CASES 


IN 


CHANCERY,  &c. 


48  Geo.  III.    1808. 


ANONYMOUS.  1808. 

April  \4ih. 
^N  appli^on  was  made,  without  a  Petition,  on  the    Ai  to  the  jo- 
part  of  a  Bankrupt;  who  was  taken  in  execution  risdiction  to 
in  the  county  of  Middlesex.    It  was  stated,  that  a  petition  discharge  a 
had  been  presented  By  the  bmkrupt;  praying,  that  a  '^■"•"^JP^ 
day  may  be  appointed  for  him  to  surrender  under  his      ^      iu  t\ 
Commission;   which  was  in  the  country;  and  the  time  ^^^  f^^  1^1^ 
iiad  elapsed;  that  he  had  been  at  Barbadaes;  for  the  surrender  had 
purpose  of  arran^g  some  affidrs  for  the  benefit  of  his  expired,  har- 
creditors ;  and  the  instant  he  heard  of  the  Commission  ing   obtained 
ie    returned  ;    but  arrived  too  late.      An   Order   was  •«»  O^^  for 
niAde  upon  that  petition,  that  the  Commissioners  shoyjd  ^  n^^^o?  ^ 

be     at  liberty  to  appoint  a  meeting,  and  to  take  the       \        ^^ 

render,  tpuBtrem 
svorvender ;   since  which  the  bankrupt  was  taken  in  ex-    i|i|^^  Order  of 

^^^^*w»*  Discharge,  if 

T%e  made,  most  be 
opoii   the 
Plaintiff  at  law,  not  the  Gaoler.  ' 
Effect  of  the  Lard  Chameelior^n  Order,  after  expiration  of  the  time 
for  surrender  of  a  Bankrupt:  authorizing,  not  compelling,  the  Com- 
missioners to  take  the  examination ;  and  shewing  the  Ckant^lbr^g  opi- 
nion, that  it  is  not  fit  that  he  should  be  crimiually  prosecated. 
Vol.  XV.  A  . 


2  CASES  IN  CHANCERY. 

1808.  The  Lord  Chancellor* 

Anonymous        '^^  ^  *  i^ew  case.    I  doubt  my  authority  to  discharge 

this  bankrupt.  If  a  bankrupt  does  not  surrender  within 
the  time>  my  Order  has  no  other  effect  than  as  an  autho- 
rity to  the  Commissioners  to  take  the  examination ;  and 
as  a  sort  of  record,  that  the  Lord  Cliancellor  does  not 
think  it  fit,  that  the  bankrupt  should  be  capitally  prose- 
cuted (  1 ) :  but,  if  he  is  not  coming  to  surrender  accord- 
ing to  Law,  I  do  not  apprehend,  that  he  is  within  the 
jurisdiction  to  order  his  discharge^ 

Mr.  Hart,  in  support  of  the  application,  mentioned 
the  effect  of  the  circumstance,  that  he  could  not  possibly 
surrender. 

The  Lord  Chancellor. 
Even  after  my  Order  made  the  Commissioners  are  not 
lK>und  to  let  him  surrender.  A  Petition  may  be  pre- 
sented ;  and  the  Plaintiff  in  the  Action  must  be  served. 
If  I  make  any  Order,  it  must  be  upon  him;  not  upon 
the  Gaoler :  otherwise,  if  I  should  happen  to  be  mistaken, 
he  would  be  obliged  to  pay  the  debt. 

(1)  Post,  119.    Ante,  Ex     VI,  445.    Ex  parte  Johnfom, 
jfmrie  Grey,  Vol.  I,  195;  and     XIV,  36. 
the  note.     Ex  parte  Ricketts, 


1808.  WHITE  V.  GREATHEAD. 

JlprU  21tk. 
Security  for  .     A    MOTION  was  made,  after  answer,  that  the  Plain- 
Costs   by  a  tiff  should  give  security  for  the  costs ;  having  gone  to 
Plaintiff,  gone  ^  jy^^^  Indies.    Against  the  Motion  to  affidavit  of  his 

S'T'  r  SoKcitor 

fused   after 

Answer  on  affidavit  of  his  intention  to  retoro ;   and  his  Tamily  re- 
maining in  this  Country. 


CASES  IN  CHANCERY.  S 

Solicitor  was  produced;    stating,  that  he  had  gone  to         1808. 
the  Weft  Indies  lastJtdtfy  for  the  purpose  of  an*anging        White 
hia  affairs;    informing   the   deponent,    that  he  intend-  r. 

ed  soon  to  return  to  this  country;   where  he  left  his  CiRBATHBAn. 
family. 

Mr.  Coopisr,  in  support  of  the  Motion,  said,  that 
against  the  positive  affidavit,  that  he  was  gone  abroad 
to  reside,  there  was  only  an  affidavit,  that  he  means  to 
return  at  some  indefinite  period. 

Mr.  Hart,  for  the  Plaintiff,  upon  that  affidavit,  re- 
sisted the  Motion. 

T%e  Lard  Chancellor. 
The  question  is,  whether  the  Plaintiff  has  returned 
to  his  former  residence,  or  retains  his  residence  in  this 
country ;  and  the  proof  is  upon  the  Plaintiff,  that  he  is 
not  gone  abroad  to  reside.  His  family  being  here,  a 
tempohiry  residence  in  the  West  Indies  would  not  make 
him  a  resident  there.  The  Solicitor,  who  makes  this 
affidavit,  derives  his  belief  of  the  Plaintiff*s  intention 
to  return  from  his  information,  and  the  fact,  that  he 
has  left  his  &mily  in  this  country;  and  the  Defendant, 
having  put  in  his  answer,  intimates  hb  opinion,  that 
the  Plaintiff  was  residing  here.  Under  these  circum^ 
stances  it  is  incumbent  on  the  Defendant  to  prove  clearly^ 
that  the  Plaintiff  has  resumed  bis  former  residence^ 
Unless  he  was  here,  there  could  not  be  a  stronger  affi- 
davit than  this. 


The  Motion  was  refused  ( 3  ). 

(2)  Ante,  Weeks  v.  Cole,  VoL  XIV,  518,  and  the  nots. 


AS 
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1808.  HAY,  Ex  parte. 

April  mk. 
InBankroptcy  npHIS  Petition,  by  joint  creditors  of  TAofnas,  Hunter, 
a  creditor  by  a    -^     ^^  Latham,  stated,  that  in  the   year  1800  they 

1 1.     J         A  were  jointly  concerned    in    an   adventure   to   the  East 
ral  bond  miuit  "^        *^ 

elect  whether  ^^^**  Upon  the  7th  of  June,  1803,  a  Commission  of 
he  will  go  Bankruptcy  issued  against  Latham  :  on  the  20th  of  June 
against  die  a  Commission  issued  against  Thomizs  ;  and  under  that 
joint  or  tepa*  Commission  distinct  accounts  were  directed.  William 
rate  estate;  nnd Richard  Crawshay  were  admitted  creditors  upon  the 
b^*  T.*?  "^ •  separate  estate  of  Thomas  for  the  sum  of  1266/.  5s.\ld. 

.  7  ^         upon  the  joint  and  several  bond  of  Thomas,  Hunter,  and 
ug^a  jom  se-    j^^^  ^^^  ^j^^  jg^j^  ^j.  ^^^.^^  jgOQ      q^^  ^j^^  gj  ^f 

August,  1802,  Latham  drew  a  bill  of  exchange  upon 
Late  and  Zm^  for  600/.  5s.  8d. ;  payable  to  the  Order 
of  Thomas,  Hunter,  and  Co.  two  months  after  date; 
which  was  indorsed  by  them  to  the  Crawshays  in  part- 
satisfaction  of  their  debt;  and  another  bill  was  drawn 
for  &88/.  &•  \d.  payable  to  the  order  of  the  Crawshays. 
Those  bills  were  accepted ;  but  not  paid ;  and  on  the 
25th  of  October,  1802,  a  Commission  of  Bankruptcy 
issued  against  Zaite;  under  which  Commission  the  Craw^ 
sitays  proved;  and  dividends  were  received  from  the 
joint  estate  of  Lake  and  List. 

The  prayer  of  the  Petition  was,  that  the  Crawshays 
may  be  declared  to  have  made  their  election  to  come  in 
as  creditors  against  the  joint  estate  of  Thomas  and  Co. ; 
and  that  their  proof  against  the  separate  estate  of  Thomas 
may  be  expunged :  or,  if  they  can  sustain  any  proof  against 
the  separate  estate,  that  they  may  be  ordered  to  assign 
to  his  assignees  for  the  benefit  of  his  separate  creditors, 

if 
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if  any  (  S  ),  and  of  the  joint  creditorsj  all  future  dividends  1808# 

upon  the  billa  of  exchange.  q^y 

Ex  parte* 
Sir  Samuel  XomiUy,  and  Mr.  Cooke,  for  the  Pe- 
titioners :   and  Mr.  WiUiam  Agar,  for  the  Assig- 
nees. 
A  creditor  by  a  joint  and  several  bond  has  not  a  right 
to  consider  himself  for  different  purposes  as  a  creditor 
against  both  the  joint  and  separate  estates.     Having 
once  made  an  election  to  go  agunst  the  one,  he  cannot 
resort  to  the  other:    the  Crawshays  accordingly^  con- 
ddering  their  debt  as  a  joint  debt»  received  these  bills, 
a  joint  security;  and  were  therefore  improperly  admitted 
creditors  against  the  separate  estate. 

Mr.  Hart,  for  the  Crawshays. 

The  Lord  Chancellor  said,  that,  though  they  took 
this  security,  tiiey  were  entitied  to  elect,  whether  they 
would  go  upon  the  joint  or  several  fund ;  and  the  Order 
was  made  accordingly  (4). 

(3)  In   the    petition.    Ex     except   that   to    the   CraW' 
parte  Aekennan,  ante,  Vol*     thayi. 
XLVf,  604,  it  appears,  that         (4)  Ex  parte  Sevan,  ante, 
tliere  was  no  separate  debt     Vol.  X,  107,  and  the  notOp 

108. 
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18()8.  DONOVAN,  Ex  parie. 
April  28M. 

Whether  a  T^HE  object  of  this  Petition  was  to  revive  an  Order, 

iiankrupt,  or  directing  an  issue*  to  try  the  vafidity  of  a  Commis- 

^.  ^  "^  sion  of  Bankruptcy  airainst  jRo&^r^  i^ieitn^/.    Tliat  Order, 

the  same  cir-  r    .^  ~o 

comstances        ^^^  being  prosecuted,  was  discharged  in  1803. 

can  impeach 

the  Commiso        The  Petition  was  presented  by  the  assignee  of  Kermett 

sion  upon  a  under  an  act  of  insolvency  and  other  persons ;  creditors, 

prior  act  of  nfhose  debts  were  contracted  subsequent  to  the  bank- 

^^    ji^  ruptcy.    The  objection,  upon  which  the  Conttnission  was 

o  .  impeached,  was  an  act  of  bankruptcy  committed  in  1796, 

port  a  Com-  P^i^r  to  the  debt,  upon  which  the  Commission  was  taken 

mission,  of  ^^^  >  ^^^  &  debt,  existing  at  that  time,  sufficient  to  sup** 

which  a  third  port  a  Commission, 
person  may 

avail  himself       Mr.  Hart,  Mr.  Bell,   and  Mr.  WethereU,  in  support 

as  a  defence  ^f  ^h^  Petition ;   Sur  Samuel  RomiUy,   for  the  Assignee 

to  an  Action  ^^^^  ^^^  Commission. 
by  the  Assig- 
nees, qumre. 

. .  The  Lord  Chancellor. 

^         This  is  a  most  important  Petition ;  with  reference  to  the 
revive  an  Or-  * 

der  for  tryinir  ^*^  decision  of  the  Court  of  King's  Bench,  in  the  case 
the  validity  of  of '^^^'^''^^  ^* -^^(^^  ^^  ^^  clear  in  bankruptcy,  that 
a  Commission  if  a  debtor  to  the  estate  is  sued  by  the  assignees,  it  is 
in  an  Issae,  not  sufficient  to  set  up  a  preceding  act  of  bankruptcy, 
upon  that  ob-  without  proving  also  a  sufficient  debt,  upon  which  a  Com- 
jection,  wmcn  ^jsgiQu  could  have  been  sued  out.  It  is  surprising,  that 
.  the  necessity  of  proof  stopped  there ;  as  the  proof  of 
and  was  dis-  ^^^^  ^^^  circumstances  does  not  ascertain,  that  a  Corn- 
charged  in  mission  ever  will  be  taken  out  by  that  creditor ;  and  I 
1803,  dismiss-  believe  there  are  instances  of  antecedent  acts  of  bank- 
ed with  costs.  ruptcy 

(o)  0£tu^21. 
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ruptcy  committed,   and  debts  contracted,   for  the'rerf         iMft; 
purpoie  of  defeating-  a    subsequtot  ConjmiisiQO^   most  ^^^'^^ 

bonestly  taken  out.    The  Law  is  howeyer  so  estaUiihed  t      jm^       ^ ' 
that  a  debtor  to  the  bankrupt  may  dispute  with  the  Asn 
signees  upon  the  ground  of -a  prior  act  rf  bankruptcy,' 
vad  a  petitioning  creditor's  debt;  thou^*  a  Cbmmiision: 
may  never  be  taken  out. 

It  is  now  decided  by  this  case  of  Donovan  v.  Dufff 
that  the  bankrupt  himself,  ( this  Petitioner  Donoran  being 
there  treated  aa  the  bankrupt ),  ^cluuiot  meet'.fais  OotDmis- 
•ion  ia  a  civil  action  at  Law  by  asserting^  that  he  had 
committed  an  antecedent  act  of  bankruptcy  i  and  did<«l 
that  time  owe  a  debt  sufficient  tp  support  a  Gommis« 
aiofl.  It  would  have  been  satisfactory,  if  the  report  of 
thai  case  had  contained  a  mor^  ekilarged  view  of  the 
grounds  of  that  judgment;  for  it  goes  hot  only  to  the 
Action-  for  money  had  and  received,  but  also  to  the  case, 
where  the  I^ord  C/tanceUor  directs  a  bankrupt,  applying 
by  Petition  to  supersede  his  Commission,  to  bring  an 
action.  Is  that  course. never  to  be  taken  again;  where 
an  application  is  made  to  supersede  a  Commission  upon 
this  ground?  That  debbion,  if  right,  requires  me  to 
dismiss  any  petition,  presented  by  a  bankrupt  upon  sUch 
a  principle.  * 

.  There  is,  however,  a  much  more  important  view,  ip 
which  this  must  be  considered.  Is  it  clear,  that  a  bank- 
rupt, indicted  for  concealing  his  effects,  cannot  set  up  this 
defence ;  that  it  is  not  competent  to  him  to  insist,  that  the 
Commission,  under  which  he  stands  indicted  for  a  capital 
i>Sence,  is  an  absolute  nullity  ?  In  Bullock* s  Case  (6) 
*  Mr.  Justice  Heath,  Mr.  Justice  Le  Blatic,  and  another  [  ''^S  ] 
Judge,  did  permit  that  defence  to  be  made:  that  is,  they 

permitted 

(6)  The  King  v.  BuUbck:  Ex  parte  Bullock,  1  Taunt.  71. 
Ante,  Vol.  XIV,  452. 
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1608;         permitted  an  antecedent  act  of  bankruptcy  to  be  proved ; 
1^^^"^  which  was  considered  insufficient ;  as  there  was  a  faQure 

Ex  nartt  *  ^  establbh  the  fact,  that  there  was  also  an  antecedent 
debt,  sufficient  to  support  a  Commission:  an  unneces- 
sary failure ;  as  I  am  informed :  the  very  witness,  then  in 
the  box,  being  himself  a  creditor,  having  such  a  debt; 
but  those  Judges,  of  great  name  certainly,  were  not  at 
that  time  apprised,  that  the  Law  was,  as  it  appears  now 
tob^. 

If  however  the  Law  is,  that  it  is  incompetent  to  the 
bankrupt,  or  any  person  in  his  circumstances,  to  set  up 
this  objection,  if  therefore  this  petitioner  upon  the  prin- 
ciple, on  which  his  petition  is  presented,  as  he  stands 
under  the  same  circumstances  as  the  bankrupt,  could  not 
maintain  an  action,  it  follows,  that,  being  a  legal  objec- 
tion upon  a  trial,  it  must  be  a  legal  objection  here ;  and 
must  be  a  bar  to  a  suit  in  Equity.  If  therefore  Donovan 
could  not  have  the  benefit  of  that  objection  to  the  Com- 
mission at  Law,  his  petition  could  not  possibly  succeed: 
nor  a  biU  in  Equity,  filed  by  him. 

Another  view  of  this  case  is  also  important ;  but  would 
not  authorize  me  to  impose  upon  the  assignee  under  this 
Commission  all  the  difficulties,  that  would  follow  the 
Order,  which  is  now  desired,  untQ  I  know  the  circum- 
stances, independent  of  the  date,  upon  which  it  is  pro* 
posed  to  cut  down  the  antecedent  securities.  I  allude  to 
the  right  of  the  bankrupt  to  complain  of  want  of  dili- 
gence in  his  assignees,  as  trustees  for  him  as  to  the  sur- 
plus ;  and  to  compel  them,  either  by  a  suit  in  Equity,  or 
in  bankruptcy,  to  get  in  all,  that  they  could,  for  his  be* 
nefit :  but  in  that  way  the  party,  filing  a  biQ,  must  shew^ 
that  the  assignees  could  have  got  in  the  effects.  There 
are  only  two  modes:  first,  to  shew,  that  the  securities, 
[  *9  ]  *  which  he  intends  to  cut  down,  are  of  a  date  subsequent 
to  an  act  of  bankruptcy,  and  a  debt  sufficient  to  support 

a  Com* 
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a  Commission ; .which,  if  the  case  in  the  Court  of  King's  1808. 

Bench  is  law,  he  cannot  do :  or,  secondly,  to  prove,  that  _.  ^^^^^^ 
the  securities  are  such  in  their  nature  or  circumstances,  ^  parte.' 
that,  let  the  date  he  what  it  may,  this  Court  would  not 
permit  them  to  stand ;  but  would  consider  the  property  as 
capable  of  being  brought  into  the  mass,  which  the  as- 
signees would  take  into  their  hands,  liable  to  dbtribution. 
There  b  upon  that  considerable  difficulty.  I  know  no* 
thing  of  the  circumstances,  under  which  the  securities 
were  obtained ;  and,  with  regard  to  the  principle,  a  pe- 
tition, stating  all  the  circumstances,  and  praying  relief 
by  an  original  order  upon  the  circtmistances,  so  repre- 
sented, would  have  been  much  more  likely  to  be  effectual 
than  this  petition ;  calling  upon  me  to  go  vastly  beyond 
Ae  attempt  in  the  Court  of  King*s  Bench :  viz.  in  the 
year  1808  to  revive  an  order  at  the  instance  of  persons, 
claiming  under  the  bankrupt ;  which  order  had  been  dis- 
charged in  1803 ;  as  not  duly  prosecuted.  Is  it  possible 
now  to  put  the  assignee  under  all  the  additional  peril  and 
difficulty  from  the  lapse  of  time  since  ?  They  may  pre* 
sent  such  a  petition  as  I  have  mentioned :  but  I  will  make 
BO  other  order  upon  this  petition  than  that  it  shall  be 
jUsmissed. 


The  Petition  was  dismissed  with  costs* 
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1807. 

Noo.\0th,*20th. 

1808. 

3W  6M.  WATERS  r,  TAYLOR. 

Altkongfa  an  'T^HE  Plaintiff  in  this  cause  cUumed^  as  executor  of 
agreement  to  Mr.  Gould;  who  was  entitled  by  assignment  from 

refer  disputes  the  Defendant  Mr.  Taylor y  in  1803,  to  seven  sixteenth 

to  arbitration  p^rts  of  the  Italian  Opera  House;  and  as  mortgagee  of 

18,  genera  y,  ^^  remaining  shares ;  which  continued  to  be  the  property 

't  in  a  ®^  Taylor.    The  bill  prayed  a  foreclosure  of  the  mort- 

Conrt  of  Equi-  S^S^>  ^  specific  performance  of  an  agreement,  and  far- 

ty*  yet  upon  ther  relief,  upon  deeds,  executed  in  the  years  179S,  1803, 

the  natare  of  and  180'^ ;  and  a  motion  was  made  by  the  Plaintiff,  that 

the  subject,  the  Defendant  Taylor  may  be  removed  from  the  manage- 

the  manage-  i^ent;  and  restrained  from  interfering,  and  receiving  the 

'"^eia'^HlMc   P'"''^^'  **^  ^  P^'^'P^''  ^^^"^  ""^^  ^  appointed  manager, 
A  tVi  '*  ^^^  ^^  same  powers  as  Gould  and  Taylor  had,  or  such 

ous  provision  ^^^r  powers  as  the  Court  shall  think  fit;  that  a  re- 
of  the  parties  ceiver  may  be  appointed ;  and  that  proper  directions  may 
for  arbitration,  be  given  for  payment  of  the  money :  the  Plaintiff  in 
the  Court  re-  support  of  his  application  alleging,  that  the  Defendant 
fused  upon  jj^^j  j^^  several  instances  neglected  his  duty  as  manager ; 
^^}^^  ?  j!°*  that  he  did  not,  and,  from  the  embarrassed  state  of  his 
th  h  *d  t  k  afi^J*^,  could  not,  attend  in  person ;  and  was  never  at  the 
that  course,  theatre,  except  on  Sunday :  stating  various  breaches  of 
,p.  •  •  1  covenant  and  instances  of  mismanagement ;  that  he  had 
VDon  which  a '  ^^^  ^^'  ^^  money  received  to  the  banker's ;  that  he  had 
Court  of  Equi-  engaged 

ty  interferes  between  partners  by  appointing  a  Manager,  Receiver,  &c. 
it  merely  with  a  view  to  the  relief,  by  winding  up  and  disposing  of 
the  concern,  and  dividing  the  produce:  not  to  carry  it  ou.  The 
Court  therefore  would  not  upon  motion  appoint  a  Manager,  &c.  of 
the  Opera  House,  except  upon  the  principle,  applicable  to  any  other 
partnership,  as  necessary  to  the  relief,  a  foreclosure;  taking  into 
consideration  also  the  difficulties  from  the  nature  of  the  subject  and 
the  contract,  an  anxious  provision  for  arbitration,  and,  that  one  party 
was  by  the  express  contract  Manager. 
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engaged  performers  and  other  persons,  without  consent, 
contrary  to  the  deed ;  that  he  discharged  the  treasurer, 
an&  a  person,  who  acted  as  deputy  manager,  without  tf 
sahry ;  engaging  another  as  ballet-master,  and  also  as 
deputy  manager  at  a  salary  of  12002.  per  annum;  that 
he  engaged  one  performer  at  a  salary  of  5000  guineas 
for  the  season;  3000  being  suflScient;  with  liberty  to 
her  to  sing  at  other  places ;  permittmg  the  ballet-master 
also  to  act  in  die  same  capacity  at  the  Theatre  in  Drury 
Lane. 

.  *The  Defendant  denied  the  charges  of  mismanagement; 
justified  his  conduct  in  the  particular  instances,  pointed 
out  by  the  Plaintiff;  referred  his  absence  to  threats  of 
personal  violence  and  of  an  arrest  by  the  Plaintiff;  stated, 
that  no  loss  had  been  incurred  by  his  absence ;  that  he 
had  been  manager  for  twenty-five  years;  and  had  re- 
duced the  debts  of  the  concern  from  tf  very  large  amount 
to  9SfiOOL ;  and  represented,  that  the  management  had 
always  been  carried  on  by  deputy ;  and  it  was  better  it 
ihould  be  so  on  account  of  unreasonable  demands  by  the 
perfimners  upon  the  principal;  with  which  the  deputy 
€0ttld  not  be  expected  to  comply.  • 


1807-8. 


Waters 
Taylor. 


The  general  tide,  embracing  all  the  interests  in  the 
theatre,  stood  upon  the  deed  of  1792.  The  interests 
of  the  parties  to  this  cause  were  regulated  by  the  "sub- 
sequent deeds  of  1803  and  1804.  The  general  effect  of 
the  deed  of  1803  was,  that  Gould  was  to  have  the  sole, 
exclusive,  and  entire,  management  and  conduct  of  the 
theatre,  during  the  joint  hves  of  himself  and  Tayior,  ^ 
long  as  Gould  shall  think  fit ;  subject  to  certain  restric- 
dons ;  the  sole  privilege  of  selling  the  boxes,  contracting 
with  performers,  &c. ;  and,  generally,  to  do  all  such  other 
acts,  &c.  as  fully  and  effectually  as  Taylor  before  that 
perio4  had  been  accustomed  to  do,   &c. ;   that  Gould 

from 
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firom  that  period  shoiild  act  as  lole  pfopndar ;  asTiqffar 
had  pceriooslj  acted;  that  he  dMmld  ^fe  fak  penonal  aU 
♦fndanrr:  if  eitiier  Aoaid  seB  his  interest,  or  go  abvo^ 
Tatiob.       d^  managemeot  to  devolre  upon  die  other;   if  ChmU 

ahoold  dedine  the  managcBKiit,  it  was  to  be  in  them 
join^^  or  in  sodi  person  as  diey  dioald  appcMnt :  after 
die  death  of  both  it  was  to  goaooordii^  to  die  appoint- 
■wnt  of  their  ezecntorsy  respectifdy;  and  m  die  event  of 
die  death  ctGomU^  Tajrforwas  to  become  die  manager. 
Among  Tarioos  prorisons  widi  reference  to  die  manage- 
ment it  was  declared,  diat  no  more  than  die  som  of  500L 
dionld  be  expended  in  die  preparation  of  any  one  OpeA> 
and  that  no  engagement  with  a  performer    should  be 
finaDy  condoded,  and  no  banker,  treasarer,  reomer,  or 
aenrant,  shoidd  be  remored  iridioot  die  consent  of  die 
other  part-owner;   and,  diat  in   case  die  part-owners 
shall  not  agree  npon  a  person  to  fill  any  sodi  oflfee  or 
station,  diat  shall' be  considered  a  matter  in  difierenoe 
fijr  arbitration;  eadi  party  to  name  one  arbitrator;  and 
if  eidier  shall  refhse  to  name  a  person  finr  ten  days,  then 
die  person,  nominated  by  the  odier  as  arbitrator,  shall 
decide.    Besides  sereral  special  provisions  for  arbitration, 
if  they  should  not  agree  upon  the  price  of  die  boxes,  and 
in  Tarioos  other  instances  of  probable  dispute,  there  was 
a  general  dause,  that,  if  any  doubt,  question,  difference, 
or  dispute,  shall  at  any  time  arise  between  the  parties 
or  their  executors,  touching  the  construction  of  these  pre* 
aents,  any  clause,  ftc  or  any  account  to  be  setded,  or  die 
measures  to  be  tsken  in  any  erent,  not  expressly  prodded 
for,  or  in  any  other  manner  whatsoever  touching  the  ma- 
nagement or  conduct  of  the  said  theatre  or  the  appoint- 
ment or  the  duty  of  the  manager  or  any  other  person 
employed,  and  such  doubt,  &c.  cannot  be  settled  among 
>  themselves,  it  shall  be  determined  by  arbitration;  with  the 
usual  provision,  diat  the  arbitrators  should  choose  an  um- 
pire, order  attendance,  take  evidence  on  both  sides ;  and 

use 
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use  all  other  ways  and  means  to  enable  them  to  decide 
upon  the  matter  in  question ;  as  they  should  think  fit ; 
and  that  the  award  should  be  binding  and  conclusive; 
and  be  observed  and  kept  by  them  accordingly,  without 
any  suit  whatsoever ;  and  should  be  made  a .  rule  of  the 
Court  of  King's  Bench. 

Sir  Arthur  Piggoit,  Mr.  Fonblanque^  Mr.  Hari^  and 
Mr.  Johnson^  in  support  of  the  Motion :  Mr.  Richards^ 
Mr.  Saniuel  Romilly,  Mr.  Leach,  and  Mr.  WethereU, 
opposed  it. 

.  The  Lard  Chancellor  suggested  the  absolute  ne^ 
cessity,  that  these  parties  should  go  to  arbitration ;  and 
also  took  the  objection,  that  this  Court  does  not  inter- 
fere for  the  management  of  a  joint  concern,  pxcept  as  inci- 
dental to  the  object  of  the  suit,  to  wind  up  the  concern, 
and  divide  the  produce  (7):  the  only  question  is,  what  tlie 
Court  will  do  in  the  interval ;  until  the  foreclosure,  sought 
by  this  bill,  can  be  obtained:  but  the  Court  will  not  ap- 
point a  manager  imder  such  a  covenant  as  this. 

.  For  the  Plaintiff  it  was  observed,  that  an  agreement 
tbo  re&r  disputes  does  not  oust  the  jurisdiction  of  a  Court 
of  equity :  the  case  of  Halfhide  v*  Fenning  (  8 ),  in  which 
Xiord  Kenyan  over-rules  Lord  Hardwicke's  decision  in 
JVellingian  y.  Mcintosh {9),  having  been  frequently,  im^ 
peached,  and  even  by  Lord  Kenyan  himself.  It  was  in- 
sisted, that  the  relief  sought,  by  appointing  a  Receiver,  was 
^ven  in  every  case  of  a  partnership,  where  one  partner  is 
^wasting  the  property,  or  illegally  charging  the  other ;  and 
that  the  difficulties,  presented  to  the  Coiurt  by  this  case,  are 

not 
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.  (7)  Forman  v.  Bomfray, 
S  Fet.  4- ilea.  329.  See  JETor- 
rlfott  V.  Armitage,  4  Madd. 
148. 

(8)  2  Bro.  C.  C  336.    See 
tnte,  ^reet.  v.   Rigby,  Vol. 


VI,  816.  UlitcheUv.Harnf, 
II,  129.  4  Bro.  C.  C.  311; 
Ante,  Vol.  XI V,  270.  Gour^ 
lay  V.  The  Duk^  of  Somenet, 
post,  XIX,  429. 
(9)  2  Atk.  5G9. 


Waters 
Taylor. 


14 


1807-8. 


Waters 

V. 

Tayloil 


CASES  IN  CHANCERY. 

not  insuperable;  nor  greater  than  occurred  in  the  cate 
otDrury  Lane  Theatre  (  10 ). 

The  Lord  Chancellor. 
Taking  the  general  doctrine  now  to  be  according  to 
Lord  Hardwicke's  opinion,  which  goes  upon  the  prin« 
ciple,  that  this  Court  has  powers  of  inquiry  beyond  those 
of  an  arbitrator^  do  any  of  those  cases  go  the  length  of 
such  a  special,  anxious,  provision  for  arbitration  as  this ; 
applying  to  every  case,  in  which  a  difference  could  arise ; 
and  stipulating  expressly,  not  only  that  the  arbitrators 
shall  determine  upon  evidence,  but  that  they  shall  be  at 
liberty  to  use  all  other  ways  and  means  to  enable  them  to 
decide^  that  they  shall  think  fit:  the  parties  evidently 
anxious  to  exclude  this  jurisdiction  upon  a  subject,  to 
which  certainly  it  is  very  inadequate  ? 

An  interest  in  a  theatre  must  undoubtedly  be  protected ; 
as  property  of  any  other  description ;  and  a  Judge  cannot 
look  at  the  difficulties,  belonging  to  the  situation  and  na- 
ture of  .the  subject,  with  effect ;  as  forming  an  objection 
to  the  jurisdiction  (11).  It  is  his  duty  to  meet  and 
overcome  them,  if  he  can ;  and  greater  difficulties  never 
occurred  than  in  the  case  oi  Drury  Lane  Theatre  (12). 
On  the  other  hand,  however,  this  species  of  property 
must  be  treated  as  all  other  property  in  a  Court  of  Jus- 
tice :  the  interest  of  all  concerned  must  be  attended  to ; 

and 


(10)  Against  an  objection 
for  want  of  parties,  the  case 
of  CuUea  v.  The  Duhe  6f 
Queembcrry  was  cited ;  where 
that  objection  to  a  suit  against 
five  directors  of  a  Society, 
called  the  Coterie^  was  over- 
ruled ;  as,  though  all  the  sub- 
scribers were  not  before  the 
Court,  the  contractors  were  : 


and  they  were  bound  to 
those,  with  whom  they  had 
contracted. 

(11)  See  ante,  Turner  v. 
Jlfor^an,Vo!.  VIII,  143,  the 
case  of  Partition  of  a  honae. 
Adley  v.  The  WhiMable  Com- 
pany, post.  Vol.  XVII,  315. 

{\2)  Ex  parte  Ford,  ante. 
Vol.  VII,  fil7. 
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«nd  it  is  wholesome  to  apply  to  this  species  of  property^        1807*8. 
•equally  with  others,  the  ordinary  rules ;  as,  that  the  same      ^"^^^j^g 
parties  shall  be  required  in  this  case,  as  in  another ;  that  v» 

the  preseaoe  of  parties  shall  not  be  dispensed  with ;  that      TAylor..* 
the  same  regularity  or  proceeding  shall  take  place  as  in 
other  causes.     No  difficulty  of  that  sort  occurs  in  this 
instance. 

This  is  compared  to  the  familiar  case  of  a  partnership* 
There  is  no  instance  of  an  application  for  the  purpose  of 
putting  a  manager  or  receiver  upon  partnership  propertyi 
where  the  Court  did  not  pause  from  regard  to  the  interest 
of  the  parties ;  putting  it  to  them  to  consider,  whedier 
they  would  by  a  proper  attention  to  their  own  interest^ 
ronove  <he  necessity  of  doing  that,  which,  though  it  must 
be  done,  when  necessary,  is  at  the  best  a  ruinous  pro- 
ceeding. If  that  is  the  usual  practice  upon  partnetrships 
in  Lorulon,  where  the  parties  have  not  provided,  that  no 
such  measure  shall  be  adopted,  without  entering  into  the 
consideration,  how  far  these  parties  have  conclusively 
providled  another  remedy,  such  an  intimation  from  the 
Court  is  peculiarly  wholesome,  if  the  parties  have  upon 
the  fiEU»  of  the  instrument  demonstrated  their  conviction, 
that  a  Court  of  Justice  should  not  be  hastily  resorted 
to  :  especiafly,  if  the  nature  of  the  subject  is  such,  that 
a  Judge,  feeling  himself  bound  to  determine,  must  ac- 
knowledge, that  he  cannot  understand  it ;  and  the  in- 
struments, which  must  decide  upon  the  rights  of  the 
parties  betray  their  consciousness,  that  no  Judge  could 
understand  it.. 

This  is  to  be  distinguished  from  every  other  case  upon 
an  application  for  a  receiver  or  manager  in  this  respect. 
These  parties  having  by  express  contract  mutually  stipu- 
lated with  respect  to  the  management,  this  is  an  appli- 
cation by  interlocutory  motion,  that  the  Court  shall  decide , 
whether  a  person,  who  by  the  contract  is  receiver  and 

manager. 
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manager^  shall  have  the  benefit  of  the  contract;  if  he  has 
by  hb  conduct  forfeited  the  right  to  continue  in  that 
situation.  This  b  not  therefore  the  ordinary  case  of  a 
partnership  in  trade ;  where»  all  the  partners  having  an 
equal  right  to  be  in  the  management^  as  far  as  partners 
have  that  right,  and  no  one  having  the  exclusive  rights 
the  Court  is  obliged  for  the  protection  of  them  all  to 
say,  than  none  of  them  shall  have  the  management. 
These  parties  have  not  told  the  Court,  what  are  the 
circumstances,  under  which  they  have  stipidated  that 
the  one  or  the  other  of  them  shall  be  displaced:  nor, 
what  are  the  duties  of  the  manager :  but  they  are  de« 
scribed  by  reference  to  what  has  been  done  in  past 
tones ;  of  which  transactions  I  have  no  account.  In  this 
case  the  objection  for  want  of  parties  cannot  be  raised ; 
for  this  contract,  unless  the  rights  of  others  are  inter- 
posed, must  govern  these  two  parties. 


After  these  general  observations  I  proceed  to  make 
some  comments  upon  this  deed  of  1803.  In  every  part 
of  the  instrument  the  most  anxious  care  is  manifested, 
that,  where  any  difference  of  opinion  shoidd  arise,  re- 
course should  be  had  to  arbitration ;  and,  whatever  may 
be  the  law  upon  a  clause  of  that  nature,  when  relief  is 
sought  by  interlocutory  motion,  which  is  in  effect  the 
relief  to  be  given  at  the  hearing,  the  Court  should  see, 
what  was  the  intention  of  the  parties ;  and  will  not  hastily 
interfere  in  such  a  case.  With  regard  to  the  stipulations 
as  to  the  management,  and,  generally,  to  do  all  such 
other  acts,  matters,  and  things,  in  and  about  the  theatret 
and  the  conduct  and  management  of  the  entertainments, 
as  fiilly  and  effectually  as  Taylor  had  been  accustomed  to 
do,  hold  and  enjoy,  or  might  have  done,  &c.  if  he  had  con- 
tinued the  sole  proprietor ;  which  must  determine  the  ques* 
tion,  how  far  personal  attendance,  or  opportunity  of  indivi- 
dual resort,  is  to  be  had,  and  as  to  the  covenant  by  GoyU 

to 
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to  take  upon  him  the  management^  as  long  as  he  sbdll 
think  it  ^expedient,  and  to  exert  his  skilly  &c.  for  the 
benefit  of  himself  and  Taylor,  in  proportion  to  their  re- 
spective interests,  the  Court,  I  agree^  must  have  met  the 
difficulty  upon  a  question,  whether  the  covenant  wais 
performed.  The  effect  is,  that  by  express  contract  during 
their  joint  lives  Gould  vraLS  to  have  the  management,  dH 
long  as  he  thought  proper :  but,  if  he  did  not  think  pro- 
per to  continue  in  the  management,  then  they  were  jointly 
to  appoint  a  manager :  and  the  case  of  their  disagreement 
is*  provided  for;  and  after  the  death  df  both  the  iria- 
nagement  is  to  be  according  to  the  appointment  of 
their  executors,  respectively  :  but  upon  the  death  of 
Gould,  the  eveiit,  that  has  happened,  the  managemeiit 
by- the  express  contract  of  Gould  himself  devolves  upon 
Taylor  aa  fully  and  beneficially  to  all  intents  and  pur- 
poses as  Gould  himself  had  it :  that  is,  as  fully  and  be- 
neficially as  Taylor  had  before  been  accustomed  to  hold 
it.  Upon  the  clauses,  restraining  Gould,  or  any  other 
manager,  irom  concluding  engagements  with  performer6| 
fronii  expending  more  than  500/.  upon  any  Opera,  and 
from  removing  any  banker,  treasurer,  or  even  door- 
keeper, or  servant,  without  the  consent  of  the  other  part- 
owner  for  the  time  being,  the  conclusion  is,  that  it  was 
in  the  contemplation  of  both  parties,  that  controversies 
upon  each  of  these  subjects,  considerably  affecting  thrfr 
interests^  might  arise  :  the  case  being  pre^supposed,  that 
one  party  might  attempt  the  appointment  of  persons, 
irom  the*baRker  to  the  door-keeper,  without  the  consent 
of  the  othen 
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The  argument  with  reference  to  these  provisions  ]S> 
that  the  Court  can  no  more  renounce  the  jurisdiction  on 
account  of  the  ridiculous  or  frivolous  nature  of  the  dis- 
pate>  than  upon  the  most  important  point :  but  my  ar- 
gunient  is^.  that  the  forum  they  have  provided  for  them* 

Vol.  XV;  ^  B         .  selves. 
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selves,  and  the  guard,  introduced  by  them  against  the 
fbruro  of  the  country,  ( whether  effectually  I  do  not  say ) 
«hew8  their  intention  against  the  interference  of  any  other 
jurisdiction,  until  they  have  tried  the  effect  of  the  special 
n)eans,>  provided  by  themselves;  and  that  course,  which 
is  £[imiliar  in  the  common  case  of  partnership,  is  more 
especially  to  be  adopted,  where  the  parties  have  them- 
selves expressed  that  intention*  The  case  may  be  sup- 
posed, that  an  Opera  was  prepared  for  representation ; 
which  might  be  demonstrated  to  be  so  likely  to  attract  the 
public  attention,  that  it  was  expedient  to  lay  out  501. 
more  than  the  sum  of  500/.,  fixed  by  the  restraining  sti- 
•pulation ;  and  that  it  was  necessary,  that  it  should  be. got 
up  in  the  course  of  a  month :  is  that  dispute  about  504.» 
or  a  difference  upon  the  appointment  of  a  servant,  to  be 
decided  by  a  reference  to  the  Master  upon  an  inter- 
locutory motion ;  though  the  parties  have  prpvided  the 
remedy  by  arbitration  as  to  every  point  upon  it  was 
probable^  that  a  difference  of  opinion  might  arise: 
anxiously  endeavouring  to  secure  themselves  against  ap- 
plications of  this  nature  ? 

•  • 

With  reference  to  the  case  of  Ualfhide  y.  Penning  ( IS) 
I  admit,  that  upon  the  best  authority  the  opinion,  ex- 
pressed by  Lord  Kenyan  in  that  case,  is  wrong ;  as  there 
are  against  it  the  concurrent  opinions  of  Lord  Harduncke, 
Lord  TAurloWf  Lord  Roult/n,  and  of  Lord  Kenyan  him- 
self. As  a  general  proposition  therefore,  it  is  truei  diat 
an  agreement  to  refer  disputes  to  arbitration  will  pot 
bind  the  parties  even  to  submit  to  arbitration^  befoc^ 
they  come  into  Court.  I  would  not  therefore  say,  that 
the  consequence  of  this  provision  in  the  instrument  is, 
that  a  suit  cannot  be  instituted,  without  adding  this  qua^ 
lification^;  that  the  Coiu*t,  if  bound  to  administer  relief. 

If 


(ISf)  2  Bra.  C.  C.  896.  See 
mU^,  Street  v.  Rigby,  Vol. 
VI,  815.  Mitehell  v.  florrt*. 
II,  129,  and  Uie  note,   137. 


ABro.C.C.ZU.  Gm^layY. 
The  Duke  of  Somenei,  pott^ 
XIX,  429^ 
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is  fully  justified  in  pausing,  before  it  takes  upon  an  inter- 
Io<!utory  motion  a  step,  that  is  in  truth  the  greatest  part 
of  the'relief:  and  if  the  Court  will  not  come  to  such  a 
decision  in  the  cases,  to  which  I  have  alluded,  where  no 
individual  has  any  particular  right,  founded  in  contract, 
which  is  to  be  devested,  it  is  much  more  wholesome; 
where  the  parties  have  contracted  for  this  mode  of 
settling  their  differences,  and  the  point  of  dispute  is  onei 
which  is  expressly  provided  for,  to  let  them  try,  whether 
they  cannot  so  settle  it ;  thafn  that  this  Court  should  inter- 
pose upon  this  sort  of  summary  application. 


1807-8^ 


WATSRil 
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Jf,  however,  though  the  very  subject  in  dispute  is 
expressly  stated  as  a  subject  for  arbitration,  the  PlaititifF 
does  not  think  proper  to  leave  to  that  species  of  d^cisiolai 
the  question,  ibr  instance,  whether  Taylor  does  execute 
the  duties  of  manager,  the  farther  consideration  is,  whe- 
ther, supposing  the  deed  contained  no  such  clause,  th^ 
Court  is  not  desired  to  do  upon  the  principle,  that  7Wy2of 
is  unable  to  execute  his  duty,  much  more  than  is  ordi- 
narily asked  upon  a  summary  application.  In  this  instance 
all  the  parties  have  not  an  equal  right  to  the  manage^ 
ment:  this  is  not  the  ordinary  case  of  a  partnership; 
where  each  partner  has  as  much  right  to  interfere  as  any 
other:  but  here  one  individual  is  by  express  contract 
plaeed  in  the  situation  of  manager.-  The  object  of  this 
interlocutory  motion  is  therefore  in  the  nature  of  judicial 
relief  against  the  effect  of  the  .express  contract ;  and  the 
Court  ought  therefore  to  be  perfectly  sure,  that  the  con- 
imctot  the  Defendant  has  been  such  as  to  make  it  proper, 
from  regard  to  the  interests  of  others,  as  well  as  Himself,' 
that  he  should  be  removed  from  'that  situation,  in  which 
die-contract  placed  him.  He  may  insist,  that  he  cannot 
be  displaced,  imless  the  Court  is  prepared  to  decide,  that 
be  iaiiot  entitled  to  the  benefit  of  the  contract ;  as  he  is 
not;  if  he  cannot  perform  the  duty;  or  if  he  acts  against 
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it.  I  will  not  undertake  to  say,  whether  a  deputy  manager 
might  not  be  appointed  :  but  I  have  no  doubt^  that  eren 
in  that  case  the  personal  exertions  of  the  manager  himself 
are  due  to  the  concern ;  and  it  is  rery  difficult  to  make 
out,  that  his  personal  attendance  may  not  be  sometimes 
necessary  :  in  what  degree  I  cannot  upon  the  information 
before  me  determine.  The  fact,  however,  that  his  per- 
sonal iBittendance  cannot  be  had,  is  not  the  only  material 
fact;  as  for  the  same  reason  he  cannot  be  personally 
resorted  to  in  the  degree,  which  the  management  re- 
quires. 


In  that  view  of  the  case  therefore  I  could  only  refer 
it  to  the  Master  to  inquire,  whether  he  is  in  a  situation^ 
inmrhich  he  is  capable  of  performing  the  duties  of  ma- 
nager: but  I  am  so  strongly  pressed  by  the*  consideration, 
that,  whatever  view  the  parties  themselves  may  take  of 
tlie  subject,  they  are  calling  down  upon  them  an  inter- 
position, perhaps  not  the  most  ruinous,  but  that  cannot 
take  place  without  infinite  mischief  to  all,  who  may  have 
any  interest  in  the  subject,  that  I  shall  give  them  an 
opportunity  to  pause;  and  consider,  whether  they  will 
press  for  jny  determination,  or  have  their  disputes  de- 
termined by  that  more  wholesome  mqde,  which  they  have 
themselves  provided ;  and  1  i*ecollect  very  few  instances, 
where  this  sort  of  recommendation  has  been  given  in 
vain. 


The  parties  afterwards  went  to  arbitration;  and  an 
award  was  made ;  deciding,  among  other  pointy  that. the 
performers  had  been  engaged  without  the  consent,,  re- 
quired by  the  deed ;  and  in  the  particular  instance  at  an 
improper  salary  under  the  circumstances  of  the  Theatre ; 
that  the  personal  attendance  of  Taylor  was  required  by 
the  deed;   that  he  could  not  delegate  the  functions  of 

manager ; 
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manager;   but  that  no  loss  or  injury  from  his   non-at-        1807-8. 

tendance  was  shewn.  ^^r''^^^^ 

Waters 

^'      • 
The  application  to  the  Court  was  afterwards  renewed;       Taylor; 

with  the  consent  of  the  trustees,  by  a  Motion  to  remove 

Taylor  from  the  management ;  to  restrain  him  from  re^ 

ceiving  the  profits ;  to  appoint  another  manager ;  to  re-* 

store  the  treasurer,  whom  he  had  removed ;  and  that  the 

money  received  should  b^  pdd  into  a  bank. 


The  Lord  Chancellor. 
Upon  this  Motion  the  question,  whether  a  manager  is  March  6tL 
to  be  appointed  by  this  Court,  to  be  invested  with  the 
same  powers,  that  Gould  and  Taylor  had,  depends  upon 
the  point,  whether,  according  to  the  contract,  regulating 
the  powers  of  a  manager,  this  Court  can  give  such  powers. 
The  Court  cannot  go  beyond  the  contract  of  the  parties, 
or  a  due  application  of  the  general  principles  of  equity 
in  cases,  to'  wliich  the  express  contract  does  not  apply. 
The  application  is  also,  in  the  alternative,  that  (he  Court 
may  give  the  manager  such  other  powers  as  the  Master 
may  give ;  and  that  a  Receiver  may  be  appointed ;  with 
proper  directions  for  payment  of  the  profits.  What  arc 
the  directions,  which  the  Court  is  to  give  for  that  pur« 
pose,  is  not  in  any  degree  explained  ;  and  must  depend 
upon  the  rights,  interests,  covenants,  and  contracts,  of 
all  persons,  who  have  any  interests  whatsoever  in  the 
Opera  House ;  and  who  can  under  those  co\'enants  and 
contracts  call  upon  the  person,  receiving  the  profits,  to 
dispose  of  them  according  to  the  contract :  the  trustees, 
who  are  Defendants,  representing,  not  only  all  the  great 
variety  of  persons,  intefrested,  but  also  the  representa^ 
tives  of  Gould  and  the  Defendant  Taylor^  as  entitled  to 
ttie  residue. 

in 


22 


CASES  IN  CHANCERY. 


.1807*6. 


Waters 

V, 

Taylor. 


In  the  case  of  Drury  Lane  (14)1  had  great  difficulty 
in  making  the  arrangement;  and  upon  this  occasion  I 
cannot  learn  otherwise  than  from  these  voluminous  deeds, 
what  would  be  the  proper  directions  for  the  management 
of  such  a  concern  :  so  unwiel4yi  that  the  Court  does  not 
well  know  how  to  deal  with  it.  There  are  biit  two  modes: 
first,  considering  it  as  a  concern  in  property,  to  be  regu* 
lated  according  to  the  course,  that  prevails  in  other 
causes,  between  suitors  in  general ;  and  upon  that  prin- 
ciple I  could  do  no  more  thun  refer  it  to  the  Master 
to  look  into  all  the  deeds  ;  and  state  upon  the  tirhole, 
in  what  manner,  and  for  whose  benefit,  the  profits  re- 
ceived ought  to  be  applied.  I  mark  this  circumstance ; 
as  a  serious  difficulty,  occurring  in  the  outset  of  this  ap-> 
plication,  and  pointed  out  by  the  ordinary  practice ;  as  in 
the  usi^al  case  the  Court  is  never  expected  itself  to  look 
through  the  title-deeds,  and  arfange  the  interests  and 
claims  with  a  view  to  the  proper  application  of  the  rents 
and  profits. 


One  object  of  this  Motion  is  an  Injunction  to  restrain 
the  Defendant  Taylor  from  interfering,  and  obstructing 
Jewell  in  acting  as  treasurer,  and  from  receiving  any 
money  at  the  doors  otherwise  than  by  the  hands  of  that 
p.erson.  The  obvious  consequence,  if  this  Motion  suc- 
ceeds, is,  that  there  will  be  no  manager,  until  one  shall 

• 

be  appointed,  and  approved.  The  difficulty  upon  that  is, 
that  the  treasurer,  receiving  the  money  each  night  at  the 
doors  would  be  under  considerable  difficulty  to  know, 
what  he  was  to  do  with  it,  upon  all  these  instruments, 
until  the  Court  can  tell  him,  what  is  to  be  done  with  it. 
If,  for  instance,  no  performer  can  be  engaged  but  by  the 
joint  consent  of  these  parties,  could  he  venture  to  pay 
^ny  performer?  These  instances  shew  the  infinite  difficulty, 
that  must  occur  in  the  management  of  the  business  here. 

Whatever 

(14)  Ex  parte  Ford,  ante,     the    note.  Vol.  I,    130,    Ex 
Vol.VJI,617.  See  the  other     jmrteG'ReUy. 
theatrical  cases  referred  to  in 
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Whatever  may  he  the  law  of  this  Court  as  to  the  ca- 
pacity of  parties  by  stipulation  to  deprive  themselves  of 
the  right  to  resort  to  a  Court  of  Justice  in  the  first  in- 
stance, and  taking  the  law  to  be,  that  a  man  cannot  bmd 
himself  to  forbear  to  come  here,  until  an  arbitration  has- 
been  had  ( 15),  in  almost  every  line  of  this  deed  of  1803, 
upon  which  the  suit  is  instituted,  the  parties  have  eX"* 
pressed  the  greatest  anxiety  to  keep  out  of  Court ;  if  they 
oduM  in  any  manner  arrange  their  disputes  by  arbitration. 
Accordingly  I  thought  it  within  the  scope  of  my  discretion 
to  give  the  recommendation,  that  has  been  given  in  every 
case,  where  it  was  proposed  to  make  this  Court  the  ma-^ 
nager  of  any  joint  concern  :  giving  the  parties  an  oppor* 
tunity  of  preserving  themselves  from  the  ruin,  that  must 
be  the  necessary  consequence  of  an  active  interference 
of  the  Court.     That  led  to  the  arbitration ;  the  award 
stating,   that   the  .personal   attendance  of  Taylor  was 
required  by  the  deed ;  and  that  no  loss  or  injury  from 
his  non-attendance  hitherto  had  been  made  out.     I  agree 
irith  the  arbitrators,  that  his  personal  attendance  is  re- 
quired ;  and  I  think,  this  Couft  is  not  entrusted  with  the 
nght  even  to  discuss,  whether  his  non-attendance  had  or 
had  not  occasioned  any  loss :  both  parties  having  stipu- 
lated  for  his  attendance ;  and  in  many  cases  a  loss,  which 
cannot  be  shewn,  may  follow  his   non-attendtoce.    The 
Arbitrators,  however,  have   not  certified  their  opinion, 
diat  he  should  cease  to  be  the  manager ;  or,  whether,  if 
htt  future  attendance  is  required,  as  I  think  it  is,  he  can 
give  it;  and,  if  not,  whether  another  manager  should 
be  app<^ted :  nor  am  I  by  this  award  furnished  with 
my  means    of    knowing,    what    another    manager,    if 
appointed,  is  to  do.    I  can  collect  that  only  from  the 
instnunenti 

With 


Waxbrs 

Taylob. 


(15)    Mitekell    v.   Barris,      note,  137.    4  Bro.  C.  C.  311. 
ante.  Vol.  II,  119,  and  the     Street  v.  Rigby,  VI,  815. 
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With  reference  to  the  other  points  of  the  award,  stat- 
ing, that  Taylor  cannot  delegate  the  functions  of  manager 
without  consent  of  the  Plaintiff,  that  the  person,  -  ap- 
pointed stage  manager,  was  not  fit  to  be  employed  in 
that  capacity,  that  Taylor  has  no  power,  as  manager, 
finally  to  conclude, .  oc  to  make,  any  engagement  with 
ai)y  performer  without  the  Plaintiff's  previous  consent 
in  writing,  or  to  discharge  the  treasurer,  or  other  officers, 
lyithout  his  consent,  the  questions '  are  very  different, 
whether  Taylor  could  employ  any  other  person  to  assist 
him-;  and  whether  that  person  is  to  be  paid  out  of  the 
tru?t  fund.  I  can  give  no  directions  for  payment  of  the 
money  but  such  as  the  Master  shall  upon  all  the  deeds 
cpnsider  the  proper  expenditure  und^r  the  covenants;  and^ 
giving  such  directions,  I  must  order  the  person,  who 
receives  the  money,  to  koep  it,  until  the  Report  is  made ; 
who  therefore  can  make  no  disbursement  except  upon  his 
own  view,  and  at  his  personal  hazard.  What  is  to  be 
the  rule  for  the  application  of  the  funds,  if  it  is  not  to  be 
found  in  the  deeds  ?  Is  the  Master,  or  is  the  Court,  to 
select  the  performers,  to  be  engaged;  and  to  say,  what 
are  excessive  and  unprecedented  salaries  ?  I  do  not  deny,* 
tha{  the  Court  may,  if  the  parties  insist  upon  it,  be 
forced  to  decide,  from  what  part  of  Europe  performers 
are  to  be  brought,  and  at  what  salaries;  and  it  would  not 
be  unlikely,  that  it  might  have  to  determine  in  1809,  what 
performers  should  be  employed,  and  what  salaries  al- 
lowed, in  1808 :  yet  it  is  not  in  the  power  of  this  Court 
to  decline  to  act,  on  the  ground,  that  the  contract 
is  absurd ;  and  gives  such  clashing  powers,  that  the 
consequence  of  acting  must  be  the  ruin  of  the  parties,; 
If  the  parties  choose  to  abide  by  th^  contract,  a  Court 
of  Justice  must  execute  it :  let  the  consequence  be  what 
i(;  may. 


The  parties  to  this  deed  of  1803,  unl6ss  they  meant, 
that  arbit^ratioa    should  determine    all  differences,  that 

might 
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Adight  arise,  could  not  have  formed  an  instrument^  more 

directly  insuring  the  destruction  of  the  concern  by  the 

interference  of  this  Court.  ^  They  might  not  agree  as  to 

the  course  of  management ;  or  whom  they. should  jointly 

appoint  to  be  manager.     Tht  manager,  when  appointed 

by  them  jointly,  can  do  no  one  act  without  their  joiqt 

consent:  nor  can  he,  or  any  person  employed,  be  without 

their  consent  turned  out.    .Upon  this  deed,  if  .it  stood 

alone,  the,  question  would  be,  wh&t  a  Court  of  Equity  is 

to  do  wilh  it.  It  is  compared  to  the  cases  of  partnerships ; 

fVest  India  estates,  and  oth^r  cases,  in  which  this  Court 

puts. in  a  middle  man;  and  a  notion  seems  to  be  con^* 

ceived,  that  this  Court  is  to  be  employed  in  carrying  on 

any  concem.^    In  the  instance  of  a  partnership,  -if  the 

partners  cann9t  i^ree,  each  excluding  the  Other,  that 

state  of  circumstances,  operating  as   a  dissolution,  puts 

an  end  to  the  partnership ;  and  this  Court  then  interposes 

in  this  way ;  that  it  will  wind  up  the  concern ;  and  with 

that  view  will  appoint  a  person  to  collect  and  manage, 

until  an  end  can  actually  be  put  to  the  concern  ( 16 ).   So, 

a  manager  of  a  West  India  estate  is  appointed,  not  for. 

the  purpose  of  carrying  it  on,  but  to  enable  the  Court  to 

give  relief,  when  the  cause  shall  be  heard.    The  same 

principle,  however,  upon  which  a  covenant  is  inserted, 

that  this  concern  shall  proceed  for  forty-two  years,  and, 

if  the   parties  cannot  agree,  the  Lard  Chancellor  is  to 

apipoint  a  manager,  will  justify  an  expectation,  that  this 

Court  is  to  carry  on  every  brewery,  and  every  speculation 

in  the  kingdom^    Such  a  covenant  will  not  induce  the 

Court  to  act.     If  the  Court  should  appoint  a  manager^ 

that  would  not  produce  a  different  effect :  the  parties 

might  still  differ  upon  the  engagement  of  performers,  tha 

appointment  of  salaries,  or  other  points ;  and  the  deed 

^ys,  the  manager  shall  not  engage  any  performer,  and 

of  course  the   treasurer  cannot  pay,   without  consent; 

and  .this  Court  will  not  permit  a  Receiver  to  lay  out  more , 

than 
.(16)    iVei.  Sr  Bern.    158^      Bea.  329^     Marthally.  ikU 
FwnuM  V.  Homfrayy  2  Fes.  ^     man,  2  Jac.  Sf  Walk.  26(i, 
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leoi^^  than  a  very  small  sum  at  his  own  discrction.(  17  )•    At 
•W^'^^^^M  least  an  inquiry  would  be  directed,  whether  a  salary  of 
1^^  5000/.  is  a  provident  application.    The  same  necessity  of 
Taylor.  consent  in  every  appointment,  from  a  banker  to  a  door- 
Receiver  not  l^eeper,  may  produce  disputes.;  upon   which  the    same 
permitted  to  ^^^  ^^^  ^  ^^^ 

lay  out  more 

than  a  very 

•mall  sum  at        "^^^  ^'^^^  result  is,  that  upon  the  footing  of  this  deed, 

his  discretion,  unconnected  with  the  paramount  title,  the  Coyrt  cannot 

manage  this  concern.  The  parties,  conscious,  that  they 
so  ill  understood  their  arrangements,  and  so  little  foresaw 
the  difficulties,  to  which  they  led,  that  their  deed  CiUght 
not  to  give  the  rule,  desire  the  Court  to  take  upon  itself 
the  management;  giving  the  person,  whd  shall -be  ap-* 
pginted  manager,  not  the  powers,  pres^bed  by  the 
deed,  but  such  powers  as  this  Court  shall  think  fit.  If 
these  two  parties  only  were  interested,  and  representing^ 
that  they  could  not  carry  on  the  concern,  desired  a  sale, 
this  Court  would,  for  the  purpose  of  regulation  in  the 
intermediate  time,  with  a  view  to  the  relief,  ultimately  to 
be  given,  appoint  a  person  to  manage:  but  thb  appli"* 
cation  is  made  upon  a  deed,  under  which  it  is  dbsolutely 
impossible,  that  this  conceni  can  proceed ;  desiring,  that 
during  these  reversionary  terms  this  Court  shall  be  the 
manager;  which  may  with  equal  reason  be  desired  in 
every  brewery,  and  all  the  joint  concerns  in  the  kingdom* 
Another  difficulty  is,  that,  if  this  deed  cannot  furnish  the 
means  of  arrangement,  so  as  to  carry  on  this  undertaking 
for  their  benefit,  it  does  not  follow,  that  this  Court  is  to 
interpose  upon  its  own  notion  of  what  powers  should  be 
exercised  for  their  benefit.  In  that  case  the  Court  must 
k)ok  at  the  title,  as  it  is,  without  these  stipulations ;  and 
then  it  is  an  absolute  mistake  to  conceive,  that  these  trus- 
tees are  trustees  only  for  the  annuitants^  and  persons, 
having  boxes  and  privileges  in  this  theatre :  they  are  trus-* 
tees  for  the  residuary  interest  as  much  as  for  the  rest. 

Upon 
(17)  Sesant^,  Fleii^  v.  Dodd,  VoL  I,  M,  and  Iks  twtt. 
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Upon  the  whole  it  is  quite  impossible  that  this  Court 
can  appoint  a  manager ,  with  such  powers  -as  the  Court 
diinks  proper.-  Suppose  the  manager  appointed:  could 
the  Court  say»  he  might  incur  a  greater  expenditure  than 
diese  trust-deeds  in  general  authorize?  If  a  performer 
required  500/.  for  one  night,  and  the  de^  said  the: 
nightly  expence  should  not  exceed  a  certain  sum,  it  would 
be  impossible  to  sanction  such  a  payment.  The  whole 
thereforey  which!  the  Court  could  do,  is  to  refer  it  to  the 
Master  to  look  into  the  general  title ;  to  state  the  charges 
and  incumbrances ;  what  payments  are,  and  what  are  not, 
warranted  by  the  instruments ;  how  such  payments  are  ta 
be  made ;  and  what  Expenditure  would  be  reasonable  wd 
proper  for  the  benefit  and  interest  of  all  cpncemed,  I 
cannot  feel  my  way  to  dbmply  with  any  part  of  this  motion 
except  as  to  the  application  by  the  hand,  that  is  actually 
to  receive  the  money ;  and  for  that  purpose  I  cannot  do 
any  thing ;  unless  I  am  informed,  how  the  person,  who 
receives  the  money,  can  part  with  it^  consistently  with 
the  application  of  the  funds  of  this  property,  as  pro^ 
vided  by  these  instrulnents  ;  and  what  application  will  be 
Consistent  with  .them.  If  such  an  application  ean  be 
pointed  out,  I  will  hear  it:  otherwise  I  can  do  nothing. 
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The  Motion  was  renewed,  Mfith  consent  of  the  trus-      Feb.  21fl« 
tees. 


The  Lord  Chancellor. 
This  must.be  considered  .as  a  sui|;  for.  a  foreclosure,,    March  ^Ui. 
for  directiona  as  to  the  interim  management,  and  for  a 
ipecific  performance  of   the   covenant,  in  the  deed  of 
1803.     With  respect  to  the  foreclosure,  it  is  within  the. 
province  of  the  Court  to  appoint  a  Receiver;  if  it  can 

do 
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do  any  good ;  expressly  declaring,  that  the  appointment  is 
not  to  interfere  with  the  rights,  interests,  and  remedies 
of  those,  who  have  claims,  paramount  both  these  par- 
ties. As  to  the  other  objects  of  this  bill,  there  is  no  pos- 
sibility of  specifically  performing  such  a  covenant  as  this: 
the  parties  having  made  that  consent  necessary,  which 
the  Court  cannot  compel  them  to  give.  The  only  relief 
therefore,  that  can  be  given,  when  the  cause  shall  be 
heard,  is  the  foreclosure.  Then,  considering  the  nature  of 
thb  property,  can  this  Plaintiff  call  upon  the  Court  to  as- 
sume the  management  of  the  Theatre  in  the  mean  time  ? 
See,  how  usefully  the  Court  would  act.  The  very  ground, 
taken  by  this  bill,  supposes,  that  there  is  no  performer,  of 
whom  the  Court  can  take  notice ;  alleging,  that  all  the 
performers  have-  been  engaged  contrary  to  the  provisions 
of  the  deed.  The  Court  then,  for  the  purpose  of  exe- 
cuting a  foreclosure,  finding,  that  the  parties  have  en- 
tered into  deeds,  that  cilnnot  regulate  the  concern,  is  in 
mean  time  to  do  what  it  can  with  it ;  taking  upon  itself 
to  engage  all  the  performers ;  beginning  by  shutting  up  the 
House;  and  directing  a  reference  to  the  Master  to  in- 
quire, *what  performers  ought  to  be  engaged ;  •  upon  what 
terms;  and  to  state  the  circumstances.  That,  consider- 
ing the  time,  that  must  elapse  in  the  inquiry,  is  an  ap- 
plication of  the  principle,  calculated  for  preserving  pro- 
perty, to  the  destruction  of  it  As  to  the  trustees,  no 
relief  is  prayed  against  them :  they  have  not  filed  a  bill ; 
and  the  case  is  not  aided  by  having  them  parties.  Sup- 
pose, they- should  file  a  bill:  the  questions  would  then 
arise,  who  are  to  be  the  banker  and  treasurer ;  and  how 
the  funds  are  to  be  applied;  depending  upon  these  deeds 
of  August  179S,  and  March  1804.  My  opinion  is,  that 
this  Court  has  no  jurisdiction  to  manage  this  concern 
merely  for  the  purpose  of  carrying  it  on.  The  Court  will 
order  it  to  be  sold,  or  foreclosed :  will  deal  with  it  as 
property:  but  no  farther.     The  re&ult  is,  tliat  this  is  an 

application 
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application  to  the  Coui*t  by  Motion,  under'  a  Bill  for*  a 
foreclosure,  to  be  the  Receiver^  Treasurer,  Contractor 
with  the  performers,  and  others,  and  the  manager,  in 
every  sense,  of  this  Theatre.  I  do  not  see  my  way  to 
make  such  an  Ch'der ;  .and,  if  I  did,  I  must  by  acting 
ruin  all  concerned.  They  haVte  still  theiocu*  PcenitentuB^ 
and,  if  they  will  not  settle  their  own  interests,  it  is  im- 
material, whether  the  consequences  shall  be  produced  by 
their  own  acts  or  by  mine. 


2d 
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No  Order  was  pronounced ;  .  and  the  application  was 
not  renewed  ( 18 ). 

.  (18)  See  the  Report  of  the  Hearing,  2  Vet,  Sf  Beq.  299. 
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1808. 

March  23d. 
J^LIZABETH  FARNELL  by  her  Will  gave  to  trus-    Legacy  ia 

tees  the  sum  of  400/. ;  in  trusit  to  continue  or  place  trast  to  pay 

the  same  at  interest  on  Government  or  real  security;. and  ^®  interest  to 

to  pay  the  interest  and  produce  to  her  sister  Mary  Siqf-  ^®  separate 

ford  during  her  natural  life,  for  her  separate  use;  and  ,.^         .'    !? 

IT  7     .      |||-g .  guj^  after 

after  her  decease  in  trust  to  pay  such  interest  and  pro-  ,,^^  j^^„„,^ 
duce  to  her  sister  Martha  Famell,  during  her  natural  life^  ^g  ^q  ^^  q^. 
for  her  separate  use  ;c  and  after  the  decease  of  both  sisters  pital  for  her 
in  trust  to  pay  and  divide  the  said  principal  sum  or  what  children :  if  na 
shall  remain  thereof  unto  and  equally  amongst  all^such  <5^*W,  to  pay 

children  ^^  ^"^^^^^^^  ^ 
her    husband 

doriDg  hia  life ;  and  from  and  after  hiff  decease,  ih  case  he  shall 
become  .entided  to  such  interest,  then  to  pay  tbe  principal  to  othey 
persons. 

Though  the  husbaud,  having  died  during  his  v^ife's  life,  never  be- 
came entitled  to  the  interest,  the'Iiuiitation  over  was  established;  a* 
distinguished  from  the  case  of  express  condilion. 
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cluldren  of  Mary  Stafford^  as  shall  be  then  living ;  and, 
if  there  shall  be  but  one  such  child,  then  in  trust  to  pay 
the  same  unto  such  only  child ;  such  principal  sum  or  the 
shares  to  be  paid  to  such  child  or  children,  when-  and  as 
soon  as  he,  she,  or  they,  shall  respectively  attain  the  age 
of  twenty-one ;  and  the  interest  in  the  mean  time  to  be 
applied  for  his,  her,  or  their,  benefit,  as  the  trustees 
shall  judge  best ;  and,  in  case  there  shall  be  no  child  of 
Mcn'y  Stafford^  who  shall  survive  both  the  tesitatrix't 
said'  sisters,  and  attain  twenty-one,  then  to  pay,  &c.  the 
said  principal,  &c.  to  and  among  such  children  or  child 
of  Martha  J  as  shall  survive  both  the  testatrix's  said  sis- 
ters, &c.  in  the  same  manner ;  and,  in  case  there  shall  be 
no  child  of  either  of  her  said  sisters,  who  shall  survive 
them,  and  attain  twenty-one,  then  in  trust  from  and  after 
the  death  of  both  her  said  sisters  and  their  children  if 
any  to  pay  the  interest  of  the  said  principal  sum  or  what 
shall  then  remain  thereof  to  her  brother-in-law  Richard 
Stafford  during  his  natural  life ;  and  from  and  after  his 
decease  in  case  he  shall  become  entitled  to  such  interest 
then  in  trust  to  pay  and  divide  one  half  of  the  said  prin- 
cipal sum  or  what  shall  then  remain  thereof  unto  and 
equally  amongst  all  her  (the  testatrix's)  first  cousins  on 
her  father's  side,  who  shall  be  then  living,  and  the  chil- 
dren of  such  first  cousins  as  shall  be  dead :  the  children 
to  take  only  their  parent's  share ;  as  if  the  parent  was 
living;  and  the  other  half  unto  and  equally  amongst  all 
her  first  cousins  on  her  mother's  side,  who  shall  be  then 
living,  and  the  children  of  such  first  cousins,  who  shall  be 
dead:*  the  children  to  take  only  their  parent's  share;  as 
if  the  parent  was  living.  A  powier  was  given  to  the  trus- 
tees to  advance  part  or  the  whole  principal  to  the  sisters 
^  the  testatrix,  if  reduced  in  circumstances ;  to  make  a 
comfortable  income. 


The  testatrix  then  gave  another  sum  of  400/.  upon 

similar 
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similar  trusts  for  heic  sisters  snd  their  children;  with 
this  difference  only,  that  Martha  Famett  and  her  chil- 
dren were  to  have  priority ;  and,  in  ease  there  shall  he  no 
child  of  either,  &c.  then  in  trust  from  and  after  the  death 
of.  both  her  said  sixers  and  their  children,  if  any,  to  pay 
the  interest  to  the  person^  who  shaU  happen  to  be  the 
husband  of  Martha  at  the  time  of  her  decease,  during 
bis  naturiil  hfe;  and  from  and  after  his  decease  in  case 
be  shall  become  entitled  to  such  interest  then  in  trust 
to  pay  and  divide  the  principal  in  like  manner  as  the  first 
mentioned  stun  of  4002,,  subject  to  the  same  deduction; 
in  case  his  sisters,  «or  either  of  them,  shall  be  in  reduced 
circumstances. 
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The  testatrix  then  gave  to  the  same  trustees  the  farther 
sum  of  650/. ;  in  trust  to  pay  the  interest  to  her  sister 
Martha  FameU»  until  she  shall  marry,  and  in  case  of  any 
loss  in  her  fortune  to  make  it  good;  and,  in  case  her 
•aid  sister  Martha  shajll  happen  to  marry,  *  or  to  depart 
this  life  umnarried,  then  from  and  afi^r  such  marriage 
or  death  in  trust  to  divide  the  said  sum  of  650/.  cnr 
what  shall  remain  thereof  into  thirteen  parts ;  and  .  of 
seven  of  such  parts  to  apply  as  well  the  interest  as  prin? 
cipal  in  the  same  manner,  as  directed  touching  the  first 
sum  of  400/. :  four  other  parts,  as  directed  touching  the 
second  sum  of  400/. ;  and,  as  to  the  other  two  parts,  to 
pay  the  interest  to  Martha  for  life  for  her  own  use,  as 
aforesaid  {  and  the  principal  after  her  death  to  il/ar/A« 
Qiffard  \  and,  after  some  legacies,  she  gave  the  residue 
of  her  estatlB  and  eflects,  real,  personal,  and  mixt,'  tv 
Martlui  Famett,  her  heirs,  executors^  &c.  and  appointed 
her  sole  executrix^ 


The  testatrix  died  in  1775.  Martha  Famett  afterwardsF 
married  Peter  Eaton;  who  died  in  1785;  and  she  died 
on  the  10th  of  December,  1791,,  without  leaving  issue. 

Richard 
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lUc/uirfl  Stafford  died  in  October,  1791 ;  and  his  wido# 
Mary  Stafford  died  in  1807^  without  leaving  iasue.' 

The  Plaintiffs  were  the  children  of  John  Pearsall,  de- 
ccasedy  pne  of  the  first  cousins  of  the  testatrix  on  the 
father's  side ;  claiming,  with  the  Defendant  Mary  Simp- 
son, the  only  surviving  first  cousin  of  t^e  testa trix,  one 
moiety  of  the  several  funds  of  400/.9  and  400/.  and 
eleven  thirteenth  parts  of  the  ^0/.,  to  be.  divided  in 
equal  moieties -between  the  Plainti^s  and  the  Defendant 
Mary  Simpson ;  and  praying  accordingly :  the  other  De- 
fendant, the  personal  representative  pf  Martha  Eaton, 
insisting,  that  the  trusts  of  the  Will  concerning  the  said 
funds  in  favour  of  the  £rst  cousins  of  the  testatrix  and 
tkeir  children  were  contingent ;  and  depended  upon  the 
events  of  the  husbands '  of  Martlia  Eaton  and  Mary 
Stafford,  respectivelyi  becoming  entitled  to  the  interest ; 
and,  as  neither  of  them  became  so  entitled,  the  funds 
upon  the  respective  deaths  of  Martha  Eaton  and  Mary 
Stafford  without  issue  sunk  into  the  residue. 


Mr.  Hart,  and  Mr.  Wear,  for  the  Plaintiffs :  Mr.  JBofi- 
peU,  iof  the  Defendant  Mary  Simpson. 

Mr.  Cooke,  and  Mr.  Buller,  for  the  Representative  of 
the, Residuary  Legatee,  contended,  that  the  event,  upon 
which  alone  the  legacies  were  given  over,  had  .not  hap- 
pened :  the  husbands  of  Mary  Stafford  and  Martha 
Eaten  never  having  become  entitled  to  the  interest. 
They  cited  Doo  v.  Brabant  ( 19 ),  Calthorpe  v.  Gough  (20 )^ 
Denn  v.  Bagshaw  (21),  Hobnes  v.  Cradock{22);  as 
authorities,  that  the  mtention,  though  apparent,  if  not 
sufficiently  expressed,  cannot  be  ^executed.     * 

The  Reply  was  stopped  by  the  Court. 

•  • 

09)  9Bro.  C.  C.  303.  (22)  Ante;  Vol.  Ill,  ,317. 

(20)  3  Bro.  C.  a  395.  ii.         Panont  y. Parsons,  V,  578. 

(21)  6  Term  Rep.  512. 
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The  Master  of  the  Rolls. 
The  only  question  iS}  vfheihev  Bichard  Staff  or  iT^  taking 
for  life  was  a  condition  precedent  to  the  cousins  of  the 
testatrix  taking  the  capital.  That  would  be  a  most  ab- 
surd condition  undoubtedly;  for  there  is  nonsense  or 
reason,  making  the  right  of  her  first  cousins  depend 
tqpon  a  fact,  totally  unconnected  with  any  intention  as  to 
them.  What  was  it  to  them,  whether  Richard  Stafford 
took,  or  not.  Such  a  construction  is  not  to  be  made; 
unless  absolutely  necessary.  It  is  very  difierent  from  the 
case>  put  by  Mr.  Cooke :  a  case  of  direct  condition  ; 
that  if  ^.  lives  to  a  particular  period,  he  shall  take:  other- 
wise he  shall  not.  It  was  doubtful,  whether  Richard 
Stafford  would  live  to  become  entitled  to  the  interest. 
The  testatrix,  giving  the  capital  over  after  his  death, 
recollects,  that  he  may  not  live  to  take  the  interest :  but, 
if  he  does,  she  makes  his  death  the  period,  at  which 
her  first  cousins  are  to  take.  It  is,  not  a  condition 
precedent,  but  fixing  the  period,  at  which  the  legatees 
over  shall  take ;  if  he  ever  takes.  The  words  will  bear 
that  construction  ;  and  the  reason  of  the  thing  seems 
to  require  it 
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The  Decree  was  made  accordingly  ( S3  ). 
(23)  See  the  note,  ante,  VoL  lY,  7ia. 
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1B08. 
3farch  I2th, 
18M,  19M. 
Bill  to  set        ^T^E  Bill  in  this  cause^  filed  by  the  widow  and  chil- 

aside  leases,  dren  of  William  Harris,  entitled  as  devisees  of  his 

obtained  by  an  freehold  estates  in  the  counties  of  Devon  and  Cornwall 
Agent  and  At-  ^^y  ^ig  Will,  dated  the  11th  of  November,   1797,  prayed, 

,.  _;.  .  ,  that  several  leases,  obtained  by  the  Defendant  from  the 
his  Principal,  v      u  u        ..       j 

dismissed  as     ^^^''^^'  ^^^"'^  ^^  ^^*  *''^^- 

to  voluntary 

leases ;  being         The  circumstances,  under  which  this  relief  was  sought, 

pure  gift;   and  as  represented  by  the  Bill,  were    these.     The    testator, 

no  fraud,   mis-  being  in  a  great  degree  unacquainted  with  business,  and 

representation,  yJQlently  afflicted  with  the  gout,  so  as  to  render  him  in- 

c,  wi     cos     capable  of  attending  to  his  affairs,  the  Defendant,  an  at- 
as  to  some,  in-  .  _  ,  .  .  ^   ,  .         . 

ten  I  d  as  torney  of  Penzance,  takmg  advantage  ot  those  circum- 

provision  stances,  prevailed  upon  the  testator  to  appoint  him  to  the 

upon,  and  in-  stewardship    and    general    management    of   his    affairs. 

dncement  to,    Previously  to  the  year  1794  the  Defendant  had  obtained 

the   marriage    great  influence  over  him ;  and  by  means  of  that  influence 

of  the  Defend-  induced  him  to  grant  the  following  leases,    which  were 

ant:  without      .i  i .     .     p  xi  •        -4. 

the  subject  ot   this  suit : 

costs  as  to 

others:  the 

relation  of  the       ^  ^^SLse  of  premises,    called  Blaie'%  tenement ;     for 

parties  and  the  ninety-nine  yedrs,  determinable  upon  the  death  of  a  lady, 
circnmstances  whom  the  Defendant  afterwards  married  ;  and  another 
upon  general  lease,  to  commence  upon  the  death  of  a  person,  still 
principles  of  living,  at  the  rent  of  1 1*.  A  lease  of  another  tenement, 
public  policy     j^^^j  ^jj^  Y^j^  ^f  j^j^^  ^^Q^^  f^^  ninety-three  years ;  de- 

^.-  .  .  .  terminable  upon  the  death  of  Mrs.  Tremenlieere :  to 
tifyiug  inquiry.  ^ 

^  *  ,  ,  commence  upon  the  death  of  a  person,  since  deceased : 
Another  lease  ,  .      *.  r».    /^        a    i  o  „   . 

decreed  to  be     *^  ^  ®         *  tenement,    called 

delivered  up :  Palmer*^ 

the  verdict  in  an  Issue  establishing,  that  a  full  considemtion  was  not 

paid. 
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Poflmer's  tenement^  dated  the  4«h  o{  August^  1795;  hr 
consideration  of  150/. ;  expectant  upon  the  determination 
of  a  life  of  seventy,  for  ninety-nine  years^  determinable 
upon  three  lives,  at  the  rent  of  IJ.  Is.  Another  lease 
waa  dated  the  27th  of  April,  1795,  for  ninety-nine  years ; 
determinable  upon  the  deaths  of  the  Defendant  and  hia- 
wife;  with  a  power  to  the  Defendant  to  name  anyone 
of  their  children  as  another  Hfe:  at  the  rent  of  1/L  Is. 
Another  lease,  dated  the  S7th  o(  November,  1797,  for 
ninety-nine  years :  to  commence  upon  the  death  of  two 
persons,  still  living,  at  the  rent  of  2s.  The  bill  charged, 
that  the  consideration  of  150/.  for  the  lease  oi  Pabner^n 
tenement  was  not  paid. 
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The  Defendant  by  his  answer  represented,  that  a  great? 
friendship  subsisted  between  him  and  the  testator ;  hav- 
ing been  long  known  to  each  other;  and  being  related: 
the  father  of  the  Defendant  and  the  testator^s  grand 
&ther  having  been  first  cousins.  The  Defendant  also 
stated,  that  he  had  rendered  great  services  to  the  tes- 
tator by  reconciling  him  to  his  father;  who  by  the  De- 
fendant's interference  paid  hh  son's  debts;  and  rcf^ 
deemed  annuities,  which  he  had  granted.  The  testator 
expressed  his  obligations  to  the  Defendant;  declaring, 
that  he  considered  himself  indebted  to  him  for  great 
part  of  his  estate ;  and  desiring  the  Defendant  to  con-, 
tinue  to  act  as  his  steward;  as  he  had  toted  for  the 
testator's  frither. 


The  answer  further  stated,  that  the  Defendant,  being 
ibout  to  marry,  and  wishing  to  make  a  settlement,  pro* 
posed  to  purchase  from  the  testator  a  reversionary  interest 
in  certain  premises;  offering  to  pay  a  fair  consideration. 
The  Defendant  offered  him  those  premises,  and  any  othew 
he  might  wish  to  settle ;  declaring,  that  he  would  take  no 
souttdertttioni  but  only  a  small  acknowledgment  yearly; 
espfetting  the  strongest  wishes  for  the  Defendant's  hap- 

C  S  piness. 
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pinesSy  &a  and  desiring  him  to  get  the  leases  draiirn. 
The  leases  of  1795  was  a  voluntary  offer  of  the  testator 
upon  receiving  a  considerable  accession  of  fortune ;  in 
order  to  give  the  Defendant  a  present  benefit :  the  other 
leases  being  reversionary ;  and  to  insert  his  wife  and 
child.  The  Defendant  in  the  same  year  proposed  to 
purchase  Palmer's  tenement :  the  life  upon  it  then  being 
seventy  years  old.  The  Defendant  had  it  valued ;  and 
paid  the  amount  of  the  valuation,  150/.  by  giving  the 
testator  credit  in  account,  and  paying  the  balance.  The 
Defendant  never  applied  to  the  testator  to  make  such 
leases;  but  upon  being  pressed  by  him  to  receive  some 
farther  benefit,  said,  if  the  testator  would  grant  him  the 
waste  of  Planning,  he  might  build  a  house ;  and  the 
testator  directed  him  to  get  the  lease  prepared.  The 
Will  contained  a  direction  to  the  testator's  son  to  con- 
tinue the  Defendant  as  steward ;  calling  him  his  friend,  &c. 
The  Defendant  admitted,  that  the  leases  were  prepared 
in  his  office. 


Sir  Samuel  RomiUy  and  Mr.  Wetherell,  for  the  Plain- 
tifis,  contended,  as  to  the  purchase,  that  a  steward,  taking 
from  his  employer  a  purchase,  for  a  consideration  merely 
nominal,  is  bound  to  shew,  that  he  represented  to  his 
principal,  that  he  was  making,  not  a  sale,  but  a  mere 
gift ;  and  as  to  that,  which  must  be  considered  gratuitous; 
tliat  it  was  not  competent  to  a  steward,  having  the  ma- 
nagement of  the  property,  to  accept  a  donation  from  his 
principal  at  that  time :  if,  when  all  accounts  have  been 
settled,  and  the  relation  has  ceased,  the  principal  thinks 
proper  to  reward  his  services,  he  may :  but  a  transaction  of 
bounty  between  such  parties,  while  the  relation  subsiists, 
and  the  accounts  are  imsettled,  cannot  stand.  They  relied, 
farther,  upon  the  particular  circumstances :  the  incapacity 
and  embarrassments  of  the  testator;  those  circumstances 
well  known  to  the  Defendant ;  who  was  employed  by  the 

testator, 
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testator,  not  only  as  steward,  but  generally  in  his  affairs, 
as  his  attorney. 

Mr.  Martin  and  Mr.  Belly  for  the  Defendant,  insisted, 
that  there  was  no  instance  of  setting  aside  such  trans- 
actions by  a  person,  fully  apprised  of  his  own  situation ; 
and  acting  deliberately  under  the  sense  of  great  obliga- 
tions, incurred  in  the  management  of  his  affairs;  that 
there  was  no  more  equity  for  setting  aside  leases,  than 
for  getting  back  a  pecuniary  payment,  made  upon  such  a 
consideration,  and  under  similar  circumstances ;  in  either 
case,  the  party  being  competent  to  do  the  act,  it  can 
only  be  effected  by  direct  fraud,  or  undue  influence :  as 
a  general  proposition,  it  is  not  true,  that  a  principal 
cannot  make  a  gift  to  an  agent,  while  the  relation  sub- 
sists ;  and  in  this  instance  the  motive  was,  not  only  the 
regard,  proceeding  from  friendship,  and  the  consider- 
ation of  service,  in  the  actual  sense,  but  also  obligations 
of  a  very  special  and  important  nature* 

Sir  Samuel  RortkiUy,  in  Reply. 
It  is  not  necessary  upon  all  the  circumstances  of  this 
case  to  maintain,  that  a  person,  sustaining  the  character 
of  this  Defendant,  could  not  take  a  gift  from  his  prin- 
cipal :  but  it  is  incumbent  upon  such  a  person  to  make 
out  by  evidence,  that  his  principal  knew  what  he  did ; 
that  some  third  person  was  consulted ;  and  that  a  distinct 
representation  was  made  to  him  as  to  the  value  of  the 
property  he  was  going  to  convey.  The  Defendant  is  not 
prepared  with  such  evidence ;  and  all  the  circumstances, 
the  state  of  the  testator,  both  as  to  his  health  and  his 
embarrassments,  and  the  situation  of  the  Defendant, 
having  the  management  of  his  property  and  the  general 
conduct  of  his  affairs,  the  lease  oi  Palmer  b  tenement, 
considered  as  a  purchase,  the  reversionary  lease  upon  a 

life, 
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life,  about  seventy,  contrary  to  his  former  resolution  not 
to  grant  another  reversionary  lease,  where  only  one  life 
was  existing,  and  that  life  above  the  age  of  sixty,  in- 
volves these  transactions  in  suspicion. 

The  Lord  Chancellor. 
Having  an  extremely  clear  opinion  upon  this  case,  I 
shall  not  defer  my  judgment.  The  bill  impeaches  these 
several  leases;  obtained  from  the  testator,  under  whom 
the  Plaintiffs  claim,  by  the  Defendant ;  some  for  his  own 
benefit :  others  for  the  benefit  of  some  of  his  family ; 
admitting  other  considerations  than  those,  involved  in  the 
mere  relation  of  principal  and  agent*  The  Defendant 
however  stood  in  the  character  of  agent  and  attorney  to 
this  gentleman ;  and  in  that  character  must  be  bound  by 
a  due  appUcation  of  all  the  principles  of  tlus  Court, 
which  upon  grounds  of  public  policy  afiect  that  relation. 
The  Defendant,  being  the  steward,  agent,  and  attorney, 
of  the  testator,  at  the  same  time  stood  in  a  relation  to 
him,  that  furnished  considerations  of  kindness,  as  well  as 
justice. 

The  real  object  of  the  testator  in  some  of  these  leases 
was  to  make  a  provision  for  the  lady,  whom  the  De- 
fendant afterwards  married.     As  to  the  deUcacy  of  .the 
transaction.  Courts  of  Justice  have  nothing  to  do  with 
those  considerations    of  imperfect  obligation.     A  letter 
from  the  Defendant,  .proposing  to  become  the  purchaser 
of  two  of  these  tenements  for  the  life  of  that  lady,  is 
in  evidence*    At  that  time  the  testator  was  so  much  in- 
disposed with  the  gout  as  to  be  unable  to  answer  it:  but 
afterwards  he  sent  to  the  Defendant  a  letter,  which,  unless 
I  regard  it  with  a  jealousy,  that  would  be  inconsistent  with 
the  safety  of  mankind,  shews,  he  was  aware,  that  it  was 
a  proposal  of  purchase;  and  is  evidence  of  his  friendship 
for  the  Defendant.    In  strong  language  he  vows,  that 

he 
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he  win  take  no  conBideration.  I  have  no  jurisdiction, 
authorizing  me  to  set  aside  such  a  transaction  ;  to  hold, 
that  under  those  circumstances,  if  he  thought  proper,  he 
should  not  make  such  a  disposition  as  this  ;  simply  for  the 
life  of  that  lady,  individually ;  and  intended  as  a  pro- 
vision for  her.  It  is  not  necessary  therefore  to  enter  into 
the  consideration  of  the  principles-,  that  determined  the 
case  of  Huguenin  v.  Baseley  ( 24 ).  As  to  the  interest  of 
the  Defendant,  it  is  very  diflScuIt  to  maintain,  that  it  could 
be  affected,  if  the  interests  of  his  wife  could  not:  that 
letter  being  an  authority  to  the  hysband  to  hold  out 
to  her,  that  such  were  to  be  his  situation  and  circum*- 
stances.  Her  interest  would  be  affected  by  depriving 
him  of  that  benefit,  for  which  she  contracted.;  and 
which  she  was  induced  to  believe  he  would  have. 
As  to  those  lease?  therefore  the  Bill  must  be  dismissed 
with  costs. 
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The  consideration  as  to  the  other  voluntary  leases 
stands  upon  different  principles  ;  as  they  are  pure  gift ; 
not  connected  with  the  proposed  change  of  the  Defen- 
dant's situation ;  as  affecting  the  situation  of  a  third  per- 
son. With  regard  to  those  leases,  I  am  not  entrusted 
with  a  jurisdiction  to  say,  what  a  delicate,  or  a  prudent, 
consideration  would  have  suggested :  but  upon  reasons 
ef  public  policy,  though  I  must  dismiss  the  Bill  as  to 
those  two  leases  also,  I  shall  dismiss  it  as  to  them  with- 
out costs.  I  cannot  find  any  decision,  authorizing  me  to 
say,  that  the  Defendant  should  not  have  taken  these  leases, 
as  of  the  pure  gift  of  his  employer.  I  am  quite  ready 
to  say,  that,  if  I  could  find  in  the  answer  or  the  evidence 
the  slightest  hint,  that  the  Defendant  laid  before  the 
testator  any  account  of  the  value  of  the  premises,  that 
was  not  perfectly  accurate,  that  would  induce  me  to  set 

.  them 


(M)  Ante,  Vol.  XIV,  p,  «78,    That  Decree  was  affirmed 
bj  the  House  of  Lords. 
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them  aside,  whatever  the  parties  intend,  upon  the 
general  ground,  that  the  principal  never  would  be 
safe,  if  the  agent  could  take  a  gift  from  him  upon  a 
representation,  that  was  not  most  accurate  and  precise. 
There  is  no  evidence  of  misrepresentation,  circumven- 
tion, or  any  thing,  improperly  leading  the  testator  to 
make  these  leases  ;  that  they  were  not  the  spontaneous 
fruit  of  his  own  generosity  ;  not  weighing  the  value  or 
amount  of  the  consideration,  that  should  have  been  given, 
if  it  had  been  the  subject  of  barter.  But,  where  a 
person  in  that  situation  takes  leases  without  calling  in 
third  persons,  a  suspicion  attaches  upon  the  transac- 
tion ;  and  justifies  the  examination.;  and  this  Court 
never  ought  to  give  costs  upon  the  result  of  that  ex- 
amination, where  the  party  has  not  interposed  any 
other  person.  As  to  those  two  leases  therefore  the 
Bill  must  be  dismissed  without  costs. 


The  premises,  described  as  Palmer's  tenement,  fall 
under  a  perfectly  different  consideration.  Upon  general 
principles  I  cannot  according  to  the  evidence  now  before 
me  dismiss  the  bill  as  to  that  part  of  the  case.  This  is 
a  lease,  granted,  not  gratuitously,  but  for  consideration : 
granted  upon  the  proposition  of  the  Defendant ;  and  it  is 
a  lease  for  three  lives,  expectant  upon  the  decease  of 
a  person  at  the  age  of  seventy.  This  lease  was  taken, 
when  it  was  clearly  understood  between  them,  upon  the 
determination  of  the  Defendant  himself,  bound  by  his 
duty  to  consuk  the  interest  of  his  employer,  and  not 
hastily  to  depart  from  the  general  principle,  which  had 
governed  him,  thai:  it  was  not  for  the  interest  of  the  tes- 
tator to  grant  any  reversionary  lease  upon  one  life: 
that  life  being  above  the  age  of  sixty.  The  Defendant 
|s  in  this  situation ;  being  the  person,  who  is  to  acquire 
fhe  interest,  and  also  the  person,  who  ought  to  advise  the 
grantor,  he  imposed  upon  himself  the  duty  of  informing 

himself 
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himself  fully  of  the  value^  and  of  acting  in  favour  of  his 
employer  as  adversely  against  himself,  as  he  would  against 
any  other  person,  with  whom,  acting  fairly  for  his  em- 
ployer, he  was  making  the  best  bargain  he  possibly 
eould.  The  Court  expects  that  from  him  under  such 
circumstances.  When  he  became  the  purchaser  in  suph 
a  transaction,  the  circumstance,  that  he  was  the  attorney, 
who  carried  it  into  execution,  was  as  improvident  a  mea- 
sure as  a  man  of  prudence  and  respect  could  takQ; 
though  the  result  may  be  the  same,  as .  if  other  persons 
had  been  employed ;  as,  whenever  these  circumstancf^s 
concur,  the  Court  is  bound  upon  principles  of  public 
utility  and  public  policy  to  search  the  transaction  to  tl^^ 
bottom. 
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•  The  s^tement  by  the  answer,  that  this  lease  was 
granted  in  consideration  of  150^.,  for  three  lives,,  i^l 
very  young,  cannot  have  any  effect;  when  I  am  unin- 
formed as  to  the  capacity  of  improvement,  and  other 
circumstances,  which  the  duty  of  the  Defendant,  acting 
as  a  steward,  required  him  to  attend  to.  The;  consider- 
ation expressed,  if  paid  down  at  the  time,  may  be  nothing 
like  the  actual  consideration ;  depending  upon  the  com- 
parative value  of  the  life,  on  which  the  premises  were 
held,  and  of  the  other  lives.  I  will  not  examine, 
whether  the  consideration  was,  or  was  not,  paid,  down ; 
though  die  time  of  payment  is  of  the  very  essence ; 
where  the  subject  is  a  reversionary  lease.  I  must 
eome  to  the  same  conclusion,  as  if  the  money  had  been 
pud  in  1795.  First,  there  is  not  su£Bcient  evidence, 
that  this  was .  a  proper  bargain ;  and  that  is  not  to  be 
presumed.  Evidence  might  have  been  given  upon  the 
comparative  yearly  value  of  the  premises  at  the  ixmfi; 
or,  that  repairs  were  wanting:  but  there  is  no  such  ovIt 
dence.  There  appears  also  to  have  been  a  habit  of 
cslciilation  as  to  value  in  these  manors :  it  is  said  fbur-r 
teen  years  is  the  rate  of  purchase;  and  therts  must  have 
been  a  rate  of  purchase ;  otherwise  they  could  not  havo 

connQ 
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come  to  the  resolution  not  to  grant  reversionary  leases 
ttpon  a  life  of  the  age  of  sixty.  With  regard  to  this 
there  is  no  evidence  on  the  part  of  the  Defendant:  there 
is  evidence  for  the  Plaintiffs  :  evidence,  which,  though 
far  from  precise  certainly,  makes  a  strong  impression  on 
my  mind. 


With  regard  to  this  lease  therefore,  considered  as  a 
lease  which  an  agent,  steward,  and  attorney,  took  from 
his  client,  master,  and  employer,  in  the  grant  of  which, 
as  being  made  upon  a  proposition  of  purchase,  this  Court 
cannot  permit  any  motive  of  kindness  and  gratuity  to  be 
suxed,  upon  principles  of  pubUc  utility  and  pubUc  policy, 
if  any  doubt  is  raised,  the  Defendant  must  be  required 
to  shew,  that  he  made  as  good  a  bargain  for  his  employer, 
as  against  himself,  as  a  provident,  well-managing,  honor- 
able, steward,  acting  ihost  adversely,  in  a  fair  sense, 
would ;  that  he  paid  the  full  amount,  that  he  could  have 
obtained  from  any  other  person.  The  evidence  upon 
ithat  has  not  satisfied  me.  Therefore  either  an  inquiry 
or  an  issue  must  be  directed,  upon  the  question,  whether 
150/.  was  the  frill  consideration  for  the  interest,  granted 
by  that  reversionary  lease. 


By  the  Decree  the  Bill  was  accordingly  dismissed,  with 
COBtB  as  to  some  of  the  voluntary  leases ;  and  without 
eosts  as  to  the  others ;  and  as  to  the  lease  of  the  4th  of 
Augusif  1795,  of  Pabner'M  tenement,  an  issue  was  directed 
upon  the  question,  whether  the  150/.,  paid  by  the  De- 
fendant was,  or  was  not  a  full  consideration.  The. verdict 
upon  the  trial  being,  that  it  was  not  a  full  consideration, 
a  Decree  was  afterwards  made ;  directing,  that  lease  to  be 
delivered  up  (  25 ). 


(26)  Ante,  Newwmn  v. 
Payte,  Vol.  1, 109,  aod  the 
nqta,  204.  -  See  tl^o  case  of 
Xfriocipal    and  Agent,    4it- 


tioet  from  the  relation  of 
Attorney  and  Client^  Lord 
Hqr^wUke  v.  Venum,  ..IV. 
411,  and  the  noU«  418. 
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FINCH  V.  FINCH.       ,  l?08. 

March  2lsi. 
A  T  a  Court  Baron,  held  for  the  manor  of  RatMbury^    Purchase  in 
on   the  30th  of  October,    1776,   John  Finch  the  the  name  of 
elder,    being   seised    of  copyhold   premises  within  the  another  a  trust 
manor,  for  the  life  of  John  Green,  the  PkmtiflF  VoA»  ^^'  ^^®  P"j^' 
Fimch  the  younger,  nephew  oi  John  Finch  the  elder,         m      ti 
took  of  the  lord,  according  to  the  custom;  to  hold  hi.^^^^p^  y^ 
reversion  from    and    immediately  after    the    death  '  of  parent  in  the 
Green,   or  the  surrender,    forfeiture,    or  -other  sooner  name  of  his 
determination  of  the  estate  and  interest  in  the  premises,  child ;  which  is 
held  for  the  life  of  Green,    unto  John  Finch,  then  of  P^sumed  an 

the   age  of  three  years,    and  William  Finch,    then  of  _, 

Ine  presump* 
the  age  of  two  years,  sons  of  John  Finch,  the  nephew,  ^^^  caoablo  of 

for  and  during  the  term  of  their  natural  lives  and  the  beiug  rebut- 
life    of    the    longer    liver    of    them    successively    at  ted ;  but  does 
the  will  of  the  lord  according  to  the  custom    of  the  not  give  way 
manor ;     and   for    such    estate    so    to    be  had   in    the  to  slight  cir- 
premises,   the  Plaintiff,  who  ^vas,    and    is  tlierein    de*  c«m*tancet. 
scribed  as  the  sole  purchaser  thereof,  gave  to  the  lord 
a  fine  of  250/. :    but  the  admission  and  fealty  of  John 
and  WilUam  Finch,  the  sons  of  the  Plaintiff,   was  re- 
spited. 

John  Finch,  the  Plaintiff's  uncle,  died  in  1782;  having 
by  his  Will,  dated  the  8th  of  November,  1776,  given  his 
.copyhold  and  leasehold  estates  to  the  Plaintiff;  and  ap- 
.pointed  him  executor.  The  Plaintiff  upon  the  death  of 
his  uncle  entered  upon  the  copyhold  estates ;  and  at  a 
^Court  Baron,  held  upon  the  22d  of  October,  1790,  it 
was  presented,  that  Green  had  died ;  that  upon  his  death 
«'  heriot  became  due ;  and  that  the  Plaintiff,  the  pur- 
chaser of  the  said  premises  in  reversion,  and  who  was  in 
possession  of  the  said  preipises  at  the  ^ime  of  the  death 

of 
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of  John  Green,  came  into  Court ;  and  compounded  for 
the  heriot ;  and  JoAn  Finch  ( his  son )  then  a  minor, 
came  into  Court ;  and  prayed  to  be  admitted  tenant  by 
the  Plaintiff)  nis  father  and  natural  guardian ;  and  was 
admitted  according  to  the  custom. 

The  Plaintifi^'s  son  having  brought  an  Ejectment,  the 
Bill  was  filed ;  praying  a  declaration  of  the  Plaintiff* 's 
title  and  to  the  copyhold  estates  for  the  lives  of  the 
Defendants,  his  sons ;  that  the  legal  estate  may  be 
declared  to  be  held  by  the  Defendant  John  Finch  in 
trust  for  the  Plaintiff*,  his  executors,  &c. ;  that  the  De- 
fendants may  surrender,  or  hold,  accordingly ;  and  an 
Ihjunction. 

A  Motion  was  made  to  dissolve  the  Injunction;  upon 
the  answer  o(  John  Finch  ;  insisting,  that  a  purchase  by 
the  father  in  the  name  of  his  son  was  to  be  considered 
as  an  advancement. 

*  Mr.  Leach,  and  Mr.  Wingfield,  shewed  cause  against 
dissolving  the  Injunction. 


The  questions  are^  first,  whether  there  is  a  primd  facie 
tide  in  the  son;  rebutting  the  resulting  trust  from  the 
admission  of  the  father,  as  the  purchaser :  secondly,  if 
the  son  has  a  title  primd  fade,  sufficient  for  that  efibct, 
whether  the  injunction  should  be  dissolved  without  giving 
an  opportunity  to  the  Plaintiff*  to  go  inio  evidence  to 
repel  that  title.  The  cases  upon  claims  by  way  of  ad- 
vancement, are,  either  where  the  purchase  was  immedi- 
ately in  the  name  of  the  son ;  or,  the  father  being  first 
named,  the  son's  name  was  introduced  as  to  take  in  suc- 
cession after  him.  This  is  a  claim  to  take  in  succession 
upon  the  death,  not  of  the  fatiier  of  the  claimant,  but 
of  a  stranger.  A  purchase  being  taken  in  the  name  of 
0ie  son  of  the  purchaser,  no  reason  appearing  for  not 

taking 
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taking  it  in  Ins  own  name,  there  is  a  ground  for  sUp^ 
posing  an  intention  of  advancement :  so,  where  the  sons 
are  to  take  in  succession  after  the  life  of  the  father,  that, 
being  the  natural  course  of  devolution,  affords  a  strong 
inference  of  an  intended  provision :  yet  even  in  that  case 
a  distinction  was  taken;  which  has  been  but  lately  over- 
ruled. In  the  case  of  Dickinson  v.  S/iaw  ( 26 )  the  Lords 
Commissioners  held,  that  there  was  no  primd  facie  titld 
in  the  children ;  as,  the  custom  being  to  take  for  three 
lives  (S7),  the  father  might  consistently  with  the  inten- 
tion to  take  the  whole  interest  name  his  sons  as  the 
two  other  lives  ;  and  that  circumstance  therefore  did 
not  afford  a  presumption,  that  would  repel  the  resulting 
trust  for  the  father.  That  case  was  however  over-ruled 
by  Djfer  v.  Dyer  ( 28  ) ;  Lord  Chief  Baron  JEij/re  decid- 
ing, that,  where  the  sons  were  named  to  .  take  in 
succession  after  the  father,  that  was  primd  fade  an 
advancement :  so  as  to  throw  the  proof  upon  the  other 
side. 


18081 
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This  Plaintiff  at  the  time  of  his  purchase  had  no  in^ 
terest :  the  interest  being  in  his  uncle ;  who  by  his  Will^ 
made  only  eight  days  afterwards,  which  may  be  con- 
sidered part  of  the  same  transaction,  jgave  the  interest 
he  had  to  his'  nephew.  This  is  therefore  distinguished 
from  the  other  cases  in  this  respect ;  that  it  is  not  a  pur- 
chase in  the  name  of  a  child  alone.  It  is  not  necessary 
to  maintain,  that  a  father  can  never  be  intended  td 
purchase  a  reversion  for  his  child.  This  b  not  a  pur- 
chase of.  a  dry  reversion :    nor  is  it  a  purchase  to  take 

efiect 


(M)  In  Chancery,  ;22d 
Ma^,  1770.  Stated  i  Wat- 
khu  OH  Copyholds,  222. 

(27)  Id  Uie  Repr  rt  of  this 
case,  i  Watkins  on  CopyhoUU^ 
(ses   page  222)   Lord  Chief 


Baron  Eyre  says,  there  was 
no  CQStoui  stated. 

(28)  iP.fFt//.  112,  5Uied. 
Mr.  Cox^s  note :  folly  re- 
ported, 1  Watkin$  on  Copy* 
holds.  216. 
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effect  after  the  death  of  the  father:  bat.it  is  to  be 
considered. a  purchase  by  the  father  for  the  Mfe  of  Green  f 
and  a  provision,  if  so  intended,  to  take  effect  after  the 
death  of  Green :  his  age  not  appearing  farther  than  that 
he  had  been  fifty-eight  years  tenant  of  this  copyhold 
estate.  Can  the  father  be  supposed  to  intend>  for  the 
purpose  of  making  a  provision  for  these  two  children, 
to  devest  himself  of  the  possession  and  enjoyment  of 
his,  own  estate  upon  the  death  of  a  stranger,  wholly 
unconnected  with  the  &mily,  with  whom  therefore  these 
children  had  no  connection ;  from  whom  they  could  ezr 
pect  no  bounty:  the  children  being  so  young»  that  the 
death  of  that  person  might  be  expected,  before  they 
could  want  provision  ?  The  language  of  the  copy  itself 
supports  the  inference,  that  the  father  intended  to  pur- 
chase for  his  own  benefit  and  enjoyment  ;^  not  for  the 
purpose  of  advancement.  So,  the  presentment  in  October 
1790,  upon  the  death  of  Green,  seems  by  its  language 
also  to  imply,  that  the  father  considered  himself  en* 
titled  for  his  own  benefit;  coming  in  and  compounding 
for  the  heriot,  not  as  guardian,  but  as  the  purchaser, 
recited  to  be  in  possession. 


If  however  this  should  be  considered  primd  facie  an 
advancement,  the  son  cannot  be  permitted  to  take  the 
possession  from  his  father ;  who  ipay  have  irresistible 
evidence  to  repel  the  presumption.  The  Court  will  never 
change  the  possession,  while  a  doubt  remains.  Th^  fa- 
ther, whose  possession  has  been  uninterrupted,  and  who 
in  every  act.  has.  treated  this  property  as  his  own,  may 
perhaps  prove  declarations,  previous  to  the  purchase,  that 
he  did  not  intend  advancement ;  but  put  in  the  lives  of 
his  sons ;  as  thinking  it  better  to  do  so  than  to  put  in  his 
own.  He  may  also  be  able  to  prove,  that  the  same  Witt, 
which  g^ves  him  this  copyhold  estate,  gites  an  ample 
provision  to  his  two  sons ;  which  is  the  fact :  the  free- 
bold  estates  being  devised  for  their  benefit.    In  Dyer  ▼! 

Dyer 
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'(S9}  Lord  Chief  Justice  JSyre,  meaning  to  discredit 
ecbions  of  Lord  Nottingham  and  Lord  Hardwieke^ 
unds  two  thingSi  which  have  no  resemblance*   It  was 
irly  held,   that,  when  this  Court  was  called  upon 
r  to  aid  the  imperfect  execution  of  a  power,  or  to 
\f  -the  want  of  surrender,  it  was  a  sufficient  objeo- 
that  the  child  was  already  provided  for ;  and  there- 
there  was  no  meritorious  consideration  for  assisting 
child,  a  Plaintiff,  against  the  eldest  son  and  heir. 
ter  times  however  that  has  not  been  so  held ;  for  the 
r  reason,  that,  if  it  turns  upon  the  sufficiency  of  the 
sion,  the  Court  has  no  means  of  arriving  at  a  le^ 
ate  conclusion  upon  the  question,  what  is  a  proper 
Aon  with  reference    to  the  circumstances,  of  the 
jfj;  and  upon  that  principle  the  intention  alone  has 
held  to  raise  a  meritorious  consideration,  without 
ence  to  any  other  circumstance  ( 30  ),  What  relation 
duit  to  the  case  before  Lord  Chief  Justice  Eyref 
Q  those  cases  a  father  intends  a  provision  for  the 
. :  that  intention  is  plain ;   and  the  only  doubt  is  as 
c  extent  of  the  provision :  here*  the  very  question  is, 
;  the  father  intended.    Can  that  be  a  question,  where 
fiuher  has  no  provision,  except  the  estate  so  pur- 
ed»  perhaps  considerably  improved;  and  the  son  has 
we  ample  provision?    The  long  acquiescence  of  tiie 
mdant,   until  he  had  reached  the   age    of  thirty- 
^  makes  it  probable,   that  much  evidence  may  be 


IMe. 


Sir  Samuel  RomUly^  for  the  Defendant, 
he  case  of  Dyer  v.  Dyer  has  been  always  cons^ 
d  as  settling  the  law  upon  tiiii  p(dnt;  has  been  re- 

<H>gni0ed 
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^\  1  P.m//.  112,  5ihed* 
CWs  note,  1  Watkim  an 
fkoldB,  216.^ 


(30)  Hillt  V,  Doumtan,  aate. 
Vol.  V,  567. 
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cognized  ever  since;  and  was  never  questioned,  Tfie 
law,  as  there  established,  is,  that,  when  a  purchase  is 
made,  or  a  lease  taken,  in  the  name  of  another,  the  pev'^ 
son,  paying  the  consideration,  is  in  equity  considered  as 
beneficially  entitled ;  and  the  party,  whose  name  is  used, 
as-  a  trustee ;  with  the  qualification ;  that  if  the  person, 
whose  nstme  is  used,  is  the  child  of  the  purchaser,  that 
is  primd  facie  an  advancement:  but  it  is  competent  to 
the  father  to  shew,  that  he  did  not  intend  advancement; 
but  used  the  name  of  his  child  only  as  a  trustee;  and 
that  proof  lies  upon  the  father.  Lord  Chief  Justice  Eyre 
laments,  that  the  rule  does  not  go  farther;  that  the  child 
ha»  not  been  considered  to  all  intents  the  purchaser; 
admitting,  that  it  is  too  late  now  to  go  that  length.  In 
this  case  therefore  the  proof  is  on  the  Plaintiff*;  and  the 
Court  is  required  to  collect  the  probable  intention  from 
a  number  of  particular  circumstances,  of  no  weight :  on 
the  contrary,  this  is  a  much  stronger  case  for  advance- 
ment than  Dyer  v.  Dyer^  or  any  other^r 


The  statement  upon  the  Court  Roll,  describing  jFSjicA^ 
the  father,  as  the  sole  purchaser,  is  correct:  but  the 
question  remains,  whether  he  is  the  purchaser  for  himr 
-self^  or  his  children.  Can  that  question  be  put  upon 
•such  slight  circumstances:  the  age  of  the  person  in 
possession:  the  uncertainty,  whether  the  reversion  was 
likely  to  fall  in  at  one  time,  or  another;  or  the  devise! 
Upon  that  hypothesis  there  is  no  rule ;  and,  contrary  to 
the  usual  course,  an  issue  ought  to  be  directed  in  every 
case.  In  the  case  of  Dyer  v.  Dyer  the  father's  life  vras 
already  named :  the  estate  was  taken  for  the  lives  of  lum* 
self  and  his  two  children.  Lord  Chief  Justice  Eyre  con- 
cludes his  judgment  by  observing(31  ),that  these  cases  par- 
take of  too  great  a  degree  of  refinement ;  and  should  not 

prevail 


(31)  1  Watkin$  on  Copyholds,  220. 
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prevail  agaioBt  a  rule  of  property;  which  is  80  well 
established  as  to  become  a  land-mark;  and  which,, 
whether  right  or  wrongs  should  be  carried  throughout. 
The  argument  has  always  been,  that  the  party  must  name 
some  one;  and  if  ^hef  does  not  name  himsfslf,  which, 
is  most  natural,  you  cannot  collect  any  other  reason, 
why  he  shoold  put  in  his  child's  name,  than  the  ad-. 
vantage  of  the  child.  The  life  of  this  Plaintiff  must. 
have  been  much  more  valuable  than  that  of  his  children* 
He  was  probably  at  that  time  of  ^the  age  of  thirty-eight 
or  forty  :  certainly  a  much  better  life  than  a  child  of 
three  years  old  v  a  life,  more  valuable  for  a  stranger ; 
much  more  for  the  parent. . 


1808. 


Finch  ' 
FmcK. 


The  circumstance,  that  the  father's  life  was  already 
inserted,  was  much  relied  on  in  the  case  of  Dyer  v«^ 
Dyer  (32):  but  it  is  extremely  important,  that  such  a 
point  should  be  determined  upon  some  general  rule ;  not 
upon  particular  circumstances ;  which  may  very  differently 
zSect  different  minds.  None  of  the  facts,  alluded  to  as 
likely  to  be  proved,  are  put  in  issue ;  and  as  to  one  of  ^ 
these  alleged  facts,  that  these  children  are  provided  for- 
by  the  Will  of  the  uncle,  a  provision  by  Will  can  never 
be  considered  as  a  provision  during  the  life  of  the 
testator. 

Mr.  Leachf  in  Reply. 
Where  the  purchase  is  made  immediately  in  the  name 
of  the  child,  the  intention  to  provide  for  that  child  is 
plain :  so,  if  the  child  lis  to  take  after  the  father :  that 
being  the  natural  <;ourse :  but  it  cannot  follow  from  those 
cases,  that  the  father  is  to  be  intended  to  deprive  himself 
of  the  present  interest,  which  he  has,  upon  the  death,  not 

of 


(32)  IP.  ITtiZ.  112,  5tfa  edit.   Mr.  Cos's  note.     \Wathin9 
Vol.  XV.  D 


MX 


CASES  IN  CHANCERY. 


1806« 


FrNCH 

IS 

Finch. 


of  himself;  but  of  a  stranger,  not  connected  with  the; 
fatnilj4  That  circumstance  is  strong  against  the  inference. 
This  act  of  the  father  and  the  Will  of  the  uncle  are 
to  be  considered  as  one  act :  the  father  having  a  view  to 
that  Will,  po  likely  to  influence  him.  The  Plaintiff  has 
a  right  to  enter  into  every  <drcumstance,  that  will  sustain 
the  issue,  offered  by  the  Bill ;  and  it  is  not  required,  that 
the  Bill  should  state  all  those  facts.  At  least  leave  would 
he  given  to  amend  in  that  respect.  • 


The  Lord  Chancellor. 
,  It  is  not  necessary  to  determine,  how  much  the  Plaintiff 
was  obliged  to  charge  in  his  Bill :  nothing  particular  being 
charged,  I  cannot  give  credit  for  the  truth  of  every  thing, 
that  can  be  suggested  at  the  bar.  I  remember  the  case 
of  Dyer  V.  Dyer  {33);  which  was  very  fully  considered; 
and  the  Court  meant  to  establish  tliis  principle  ;  viz.  ad- 
mitting the  clear  rule,  that,  where  A,  purchases  in  the 
name  of  £.,  A,  paying  the  consideration,  J3.  b  a  trustee, 
notwithstanding  the  Statute  of  Frauds  (34),  that  rule 
does  not  obtain,  where  the  purchase  b  in  the  name  of  a 
son :  that  purchase  is  an  advancement  primd  ft»c%e ;  and 
in  dib  sense;  that  this  principle  of  law  and  presurap-> 
tkm  is  not  to  be  frittered  away  by  nice  refinements. 
Therefore,  if  the  purchase  was  of  a  fee  simple  immediately, 
primd  facie  the  son  would  take :  so,  if  it  was  a  purchase 
of  a  reversion  ;  and  it  is  very  difficult  upon  the  mere  cir- 
comstancie  of  the  proximity  or  possible  remotenesa  of 
peBsessiou  to  do  that  away.  Nothing  could  be  stronger  ^ 
than  the  circumstance  in  Dyer  v.  Dyer  that  the  pur- 
chaser 


fflZ)  1  P.  Will.  112,  6th 
edit.  Mr.  Cox's  note.  1  IVat- 
him$^4mCopyholdt».2\S»  Ante, 
Rider  V.   Kidder,    Vol.   X, 


MO.     Marleu    v.    FrankUh, 
1  SwansL  13.     Prankerd  v. 
Prankerd,  1  Sim.  4v  Siu.  U 
(34)  Stat.  2d  Ch.  II.  c.  3. 
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cliaser  had  actually  devised  it.     He  certainljtook  it' to  1808.  : 

be  bis  own :  but  he  happened  to  mistalce  the  rule*  tTwcm 

■■•■'■  v.. 

It  is  said,  this  casd  does  not  afibrd  so  natural  a  pre-       Finch. 
sumption :  the  father's  life  not  being  inserted :  but  i  can 
c<MiceiTe  a  purchase  of  an  estate,  heM  for  a  K£e :    the 
purchaser  meaning  to  give    the  reversion  upon  the  de- 
termination of  that  life  to  his  children  ;  and  that  life,  and 
those  of  his  two  children  may  be  better  than  his  own. 
life  and  those  of  his  children.     I  cannot  however  con- 
c6iTey   that  this  mere  circumstonce  can  countavaH  the 
rule.     It  is  supposed,  that  Lord  Chief  Justice  E^e  did-, 
not  reason  accurately  by  analogy  to  the  cases  of  powers 
and  copyholds.     It  is  rather  difficult  to  make  out,  how    As  to  the 
the  defect  in  those  cases  came  to  be  supplied  in  favor  reason  of  sup- 
of  a  child.     If  in  the  instance  of  the  want  of  a  surrender  P}p^S  *  defec-. 

of  copyhold  estate  the  circumstance   of  the  devise  to    ^    -wki^Li 

.,     .  11.-     ofaPuJwef,  or 

the  child  is  considered,  the  more  natural  conclusion  is,  the  want 'df  »^ 

that,  the  testator,  whatever  his  purpose  was,  going  oTAy^j^^ffff^^f^g 
ID  far  towards  it,  and  not  proceeding  to  make  it  effectual*  copyh^dt  ot«   ; 
bad  dropt  it.    So,  the  attempt  to  execute  a  powef  isno  tate,  tor  m 
more  than  an  intimation,  that  the  party  means  to  execute  ^^^'.r**** 
it^  but,  if  all  the  requisite  ceremonies  have  not  been  com- 
plied with,  it  cannot  be  supposed,  that  the  intention  con- 
tinued until  his  death  (35).     In  this  case  the  father  paid     \  ■    ■:  ■  < 
the  money.     If  he  and  another  person  had  purchased, 
jointly,  the  presumption,  from  the  act  of  the  &ther  alone, 
would  not  naturally  arise  from  the  joint  payment.    The 
Will  of  the  uncle  cantiot  have  any  effect.     Even  if  the       '   ' 
&ther  had  made  such  a  Will,  having  made  no  declaration       '       | 
at  'the  time  of  the  purchase,  thtft  Will  could  not  have 
been  looked  to  as  evidence  of  what  he  meant  by  the  act 
of  apurraase. 

The    . 

(85)  See  »>fof«  V.   Coffhifi,  ante,  Vol,  VH,  499.     XH,   <     • 

•  •  f  .      . 
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The  consequence  is,  that  the  possession  being  changed 
by  the  law,  those,  who  insist,  that  the  son  is  a  trustee 
for  the  father,  must  make  that  out;  and  may  then  call 
for  a  re-conveyance.  The  legal  title  and  the'  presump, 
tion  at  present  go  together ;  and  the  relief  must  be  ob- 
tained by  the  father  hereafter,  separating  the  legal  title 
from  the  presumption.  At  present  I  am  not  entitled  to 
separate  them. 


The  Order   for  dissolving  the  Injunction  was  made 
absolute. 


1808. 
AprilSiih^lUh. 

UpQii  .a;  com- 
positioi^  a  pri- 
vate agreement 
by  soipf  cre- 
ditors for  ad- 
ditional secu- 
rity, thoogh 
for  no  greater 
sum,  void. 

Creditors 
boQ^d   by  act- 
ing under  a 
composition, 
as  if  they 
had  signed. 

Proof  by  joint 
creditors  un- 
der a  separate 
Commission; 
there  being  no 
joint  estate  or 
solvent  part- 
ner. 


SADLER  AND  JACKSON,  Ex  parte. 

^T^HE  prayer  of  this  petition  in  bankruptcy  was  to  be 
permitted  to  prove  under  a  Commission  against 
Edward  Morgan  four  notes^  payable  at  three,  four, 
seveui  and  nine  months  after  date,  in  the  following 
form : 

''London,  14th  ^priY,  1806. 
"  Three  months  after  date  we  promise  to  pay  to  the 
"  order  of  Messrs.  Sadler  and  Jackson  173/.  10^.  10c/. 
*'  Value  received. 

Ed*^  Morgan. 
Th*  Hogg. 
'•  Hobnes  %  Hogg:' 

In  the  year  1 805  the  petitioners  had  refused  to  seU  any 
goods  upon  credit  to  Holmes  and  Hogg  without  security. 
Holmes  and  Hogg  accordingly  deposited  the  acceptance 
oi  Morgan  for  700/.  at  twelve  months,  and  an  accept- 
ance of  Thomas  Hogg  for  SOO/.  as  security  for  goods, 

to 


<c 
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to  he  supplied.  Upon  the  deposit  of  tliese  b91s  the 
petitioners  deali  upon  qredit  with  Holmes  and  Hogg} 
who  in  April  1606  were  indebted,  to  the  petitioners  to 
tine  amount  of  1368/.  6s.  Sd.  In  that  month  Holmes  and 
Hogg  called  a  meeting  of  their  creditors;  when  the  pe- 
titioners signed  a  memorandum ;  agreeing  to  accept  a 
composition  of  17^.  in  the  pound;  part  of  which  compo- 
sition^  7s,  in  the  pounds  was  to  be  secured  by  Dickinson; 
and  the  remaining  lO^.  in  the  pound  by  the  promisory 
notes  of  Holmes  and  Hogg:  the  agreement  to  be  void« 
unless  signed  by  all  the  creditors  before  the  Slst  oiMay^ 
1806.. 

When  the  .deed  of  composition  was  tendered  to  thg 
petitioners  for  execution,  an  application  was  made  to 
them  to  deliver  up  the  two  acceptances  for  700/.  and 
9001. ;  wjiich  they  refused  to  do.  They  also  refused  to 
execute  the  deed:  but  upon  receiving  the  four  notes, 
which  were  the .  subject  of-  the  petition,  and  which  were 
equal  in  amount  to  the  instalment  of  10«.  in  the  pound 
onder  the  composition,  to  be  seciured  by  the.  notes  of 
Holmes  and  Hogg^  and  payable  at  the  same  periods  as 
that  instalment,  they  gave  up  the  tW4^  acceptances ;  and 
executed  the  deed. 

The: origmal  agreement. of  1806  was  not  signed  by  all 
the  creditors.  The  deed  of  composition  was  signed  by 
six  creditors  only;  who,  according  to  the  petition,  had 
notice  that  the  petitioners  held  the  acceptances  for  700/. 
and  SOOA,  or  the  four  promisory  ngtes,  substituted  «for 
.them*  The  whole  number  of  creditors  was  eleven.  The 
.petition  stated,  that  there  W2^  no  joint  estate  of  the  pcr« 
.sons,  whp  gave  the  four  prdmisory  notes ;  who  were  not 
concerned,  together  in  partnership^  except  in  this  single 
.transition. 


1608; 


Sadler 

and 
Jacksok,- 

Etcforttm 


Sir 
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Sir  Samuel  Romilly,  and  Mr.  Gfiffin  Wilson^  opposed 
the  petition;  fin(t,  as  attempting  to  prove  a  joint  debt 
under  a  separate  Commission ;  secondly,  contending,  that 
this  case  was  governed  by  the  class  of  cases,  relating  to 
compositions,  particularly  Leicester  v.  Rose  (36),  over- 
rutiiig  Feise  v.  Randall  (37). 


Mr.  Mofitague,  in  support  of  the  Petition. 
Admitting,  that,  if  a  creditor,  having  a  security  for  his 
debt,  enters  into  any  agreement  with  the  principal  debtor, 
by  which  the  right  of  the  surety  is  varied,  without  his 
consent,  the  surety  is  released,  and  that,  where  a  creditor 
in  consideration  of  executing  a  deed  of  composition  ac- 
cepts a  security  for  a  greater  sum  than  that,  which  is 
to  be  received  by  the  other  creditors,  or  a  greater  se- 
curity for  the  same  sum,  the  security  is  void,  the  de- 
cisions upon  this  subject  are  limited  to  the  case  of  a  se- 
curity, received*  in  consideration  of  executing  the  deed  of 
C(»ttposition ;  not  preventing  a  debtor  from  giving  a  se- 
<Mirity  for  the  residue  of  the  debts,  when  he  has  sur- 
mounted his  difficulties ;  nor  invalidating  a  security,  which 
the  creditor  held  long  before  the  composition  was  in  con- 
teinplation.  In  this  instance  the  security  given  to  the 
particular  creditor  corresponds  with  the  composition  in  the 
amount  of  the  sum  and  the  time  of  payment.  The  surety 
-consented;  and  cannot  complain;  find  the  creditors, having 
lM)tice  of  the  securities,  have  no  reason  to  complain. 


[♦55] 


^  In  support  of  the  other  objection,  that  this  petition 
sc^ks  to  prove  a  jmnt  debt  under  a  separate  Commission, 
in  the  late  case  Ex  parte  Kensington  ( 38 )  the  rule, 
'^  established  by  Lord  Rosslyn,  which  has  be^i  followed, 
rather  to  avoid  farther  fluctuation,  than  as  entitled  to  a 
preference,  was  extended  by  requiring  for  this  purpose 

'pnM>f, 

(36)  4  East,  372.  *  Soo  Ex  parte  Elton,  III,  238, 

(37)  «  Term  Rep.  14U.  and  the  uole,  243. 

(38)  Antc,Vol.  XIV,  447. 
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proof, .  not  only  that  there  is  no  j<Ntot  property,  but  i^Iso,         IMS. 
that  there  m  no  solvent  partner  (39  )•     The  fact  isj  that       s^^r^B 
all  these  person^  are  insolvent.  and 

Jackso|[« 
The  Lord  Chancellor.  .        Ei  paite. 

I  was  not  aware  of  the  last  deeision  in  the  Court  «(f 
King*s  Bench ;  that,  where  the  security  is  for  the  sam^ 
9um,  which  is  secured  by  the  general  composition,  it  is  a 
fraud  upon  the  creditors:  but  I  am  much  struck «with  it; 
and  think,  there  is  much  principle  in  it.  Where  the  se-  Ground  of 
.curity  is  for  a  larger  sum  than  the  composition,  it  is  CGn-  holding  ai^jr 
sidered  a  fraud  upon  the  debtor;  as,  if  the  surety  pays  P"^*^®  agree- 

the.  larger  sum,  he  has  immediately  a  demand  over  against    .     ^ 

.  ties  to  a  eom- 

the  principal ;  who  then  has  not  the  benefit  of  the  agree-  p^gi^QQ  fy^  ^ 
meiit,  which  his  creditors  in  general  intended,  to  give  him.  greater  pay- 
It  is  also  considered  a  fraud  upon  the  creditors:  the  ment  or  better 
reasoning  upon  an  agreement  of  this  sort  being,  thatjt  security  void: 
is  jnoduced  by  the  humanity  and  feeling  of  the  creditcMrf  *  fraud  botA 

Awards  the  debtor ;  but,  if  it  is  competent  to  six  out  of  ^^^        .  , 

^.  ...  n       J  debtor  and  the 

seven  crc^ditors  to  obtam  sureties,  even    for  the   same     ..  «• 

amount,  the  seventh  is  imposed  upon;  as,  instead  of  ^ 
having  the  evidence  of  the  other  six,  that  the  act,  which 
he  is  about  to  do,  is  reasonable,  proved  by  the  same  ac^ 
on  their  part,  he  is  circumvented  by  them  ;  obtaining,  as 
iBgainst  him  from  their  debtor,  an  advantage,  which  tbey 
will  not  give  him  as  against  themselves.  They  mislead 
that  creditor  into  a  situation,  ia  which  their  own  lusts 
ahew  they  think  it  unreasonable  that  he  should  be  placed. 
If  dienefore  the  petitioners  have  a  security  for  the  same 
aum,  that  is  a  stipulation  for  a  value  and  benefit,  of  which 
4h^  other  creditors  are  deprived  ;  and  my  present  opinioB 
,is»  tiiat  the  last  case  in  the  Court  of  King's  Bench  is 
right  (40). 

A, 

,    (39)  .  8^e  the  note,  post,  Scott,  Vol.  Ill,  456,  and  the 

VoL  XVI,  194,    Ex   parte  note,  461.    Mawsan  v.  Stock, 

Taiti.  VI,  aoo,  aod  the  note,  300. 
(40)    Ante,   Eastabrook   v. 
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.'18<ft.  A»  to  the   allegation,    that   some  creditors  had  not 

HjLm!  TL       s'SP^d  *^®  agreement,  if.  a  creditor  acts  upon  the  agtee- 
and  ment^  he  is  bound    as    much    as    if   he    had  signed ; 

.Jackson,      and  as  to  the  objection  upon  the  (Solvency  of  the  other 
..Jix  parte,      parties,  th^re  is  enough  to  shew,  that'*  they  are  all  in- 
solvent within  the  rule,    stated  in  Ex  parte  Kensing- 
•t(m{i\). 


I. 


The  Lord  Chancellor. 
April  llM.        The  first  objection  to  this  petition  is,  that  it  is  an 

attempt  to  prove  joint  notes  under  a  separate  Commis- 
sion. The  answer  is,  that  there  is  no  joint  estate :  but 
the  reply  to  that  is,  that,  though  there  is  no  joint  estate, 
some  of  the  makers  of  these  notes  are  solvent.  It  is 
not  necessary  to  renew  the  discussion  upon  that  point, 
which  occurred  lately  in  the  case  Ex  parte  Kensington ; 
as  I  am  satisfied,  that  there  is  enough  to  shew,  that  they 
were  not  in  circumstances  to  raise  that  question,  that  they 
were  not  solvent. 

The  next  objection  is,  that  these  four  notes,  as  far 
as  Holmes  and  Hogg  were  concerned,  were  a  fraud  upon 
those  persons ;  who  were  making  a  composition  with  their 
creditors;  that  they  were  also  a  fraud  upon  the  creditors ; 
and  therefore  by  the  policy  of  the  Law  no  person,  who 
signed  these  notes,  is  bound  by  them.  Under  the  cir- 
cumstances of  this  case,  I  think,  the  last  decision  of  the 
Court  of  King's  Bench  reaches  it.  The  deed  of  com- 
position, speaking  the  language  of  all  the  creditors,  not 
only  to  their  debtor,  but  to  each  other,  is  a  common 
declaration,  that  the  securities,  mentioned  in  that  deed, 
are  to  be  taken  in  full  discharge  of  their  respective 
debts;  and  they  covenant  with  Holmes  and  Hogg  ac- 
cordingly, 

(41)  Ante,  Vol.  XIV,  447. 
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cordifigly,  that  the  Buxn,  so  secured,  i&  to  be  in  fidlsatb- 
faction  and  discharge  of  their  .respective  debts;  and  that 
vrithout  any  reserve:  each  creditor  releasing  and  .dis- 
charging Holmes  and  Hogg  and  each  of  them:  so  that 
neither  they,  nor  their  representatives,  shall  have  any 
claim  or  demand,  &q.  If  Xhe  transaction  had  stood  up<m 
this  agreement,  the  effect  of  it  would  be  this :  debtors^ 
meeting  their  creditors;  and  offering  a  composition,  of 
17^.  in  the  pound,  secured  according  to  that  proposal; 
pressing  upon  the  humanity  of  each  creditor ;  and  repre- 
sen^qg  to  each  individpal,  that  every  other  creditor  has 
acceded  to  that  proposal:  every  creditor,  who  signs^ 
thereby  n^aking  the  same  representation. 

Jt  .seems  to  nave  been  suggested  to  the  petitioners,  that 
the  execution  of  this  instrument  would  put  an  end  to  the 
bills  of  700/.  and  200/.  then  in  their  possession,  ap- 
plicable to  their  demand;  ^nd  certainly  that  would  have 
been  the  effect  of  it,  They^agreed  therefore  to  give  up 
those  securities ;  stipulatir^g  however  to  have  Morgan  imd 
Thomas  Hogg  as  sureties  for  the  four  instalments  of  the 
.composition,  as  well  as  the  security,  which  the  other 
creditors  were  to  have  for  those  payments.  The  question 
upon  that  is,  first,  whether,  the  fistct  was  known  to  all  the 
rest  of  the  creditors :  if  it  w^  not,  secondly,  as  to  the 
consequence*  Those,  who  contend,  that  it  was  known  to 
all  the  creditors^  are  bound  to  prove. it;  and  upon  the 
.evidence  it  seems,  that  it  was  not  known  to  all  the  cre- 
ditors: that  however,  if  doubtful,  maybe  the  subject  pf 
inquiry. 


.1808. 


SAnLW 

and 
JACKS0V9 


As  to  the  effect  in  law,  taking  the  fact  not  to  have 
been  known  to  all  the  other  creditors,  I  had,  when  I  first 
.read  this  petition,  a  notion,  which  turns  out  to  be  erro- 
neous; that,  if  a  collateral  security  was  given  only  for  the 
same  amount  as  the  general  composition,  that  would  not 

•  be 


u 
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SkkDLER 

and 
JhcKsav-, 


be  A  fraud.  That  wius  the  opinion  of  Lord  Kenyan  iti 
FeUe  V.  RandaU{ASt)\  with  regard. to  which  case  I  take 
jdie  liberty  of  saying,  in  terms  less  qualified  than  the 
language  of  the  Court  of  King*s  Bench  in  Leicester  v. 
Jtose  ( 48  ),  that  the  former  case  is  over-ruled.  The  ante- 
cedent security  makes  no  difference.  The  parties  clearly 
thought  that  it  did  not ;  eonceiying^  that  it  would  be  de* 
fltroyed  by  the  subsequent  instrument.  They  must  there- 
fore be  considered,  taking  a  new  security,  to  all  legal 
effect  as  if  they  had  not  an  antecedent  security.  Upon 
principle,  then^  if  two  creditors  inform  a  third,  *that 
vUppn  theit  view  of  the  justice  and  humanity  .of  the  case 
they  are  so  seriously  persuaded,  that  the  other  ought  to 
take  the  security  of  the  debtor  for  I7«.  in  the  pound, 
and  to  discharge  him  from  the  rest  of  the  demand,  and, 
not  only  to  take  his  own  security,  but  not  to  oppress  bim 
by  requiring  any  other  person  to  come  under  an  obliga- 
tion for  payment,  can  a  clearer  misrepresentation  he 
plated,  than  that  at  the  saqie  instant,  when  they  are  de- 
idring  that  creditor  to  take  the  security  of  the  debtor 
fiimself  alone,  they  are  procuring  the  security  of  other 
persons  for  themselves?  The  principle  being,  that  in 
..puch  a  transaction  all  should  deal  upon  equal  terms,  that 
ineditor  ought  to  be  put  in  a  situation,  that  would  enable 
him  to  require,  that  those  persons  should  become  security 
for  him  also:  at  least  the  creditors,  obtaining  that  se- 
iturity,  ought  not  to  represent,  that  they  are  nat  ob- 
taining it:  but,  proposing  to  the  other  creditor  to  deal 
ppoD  equal  terms,  they  ought  to  impart  to  him  all  the 
lienefit  of  that  security. 


This  is  therefore  in  principle  a  direct  contradiction  of 
the  good  faith  of  the  transaction.  The  legal  effect  also 
pf  (his  instrument,  executed,  .after  those  notes  were  given, 

b 


(4*i)  6  Term  Rep.  IW. 


(43)  4  East,  37«. 
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18  a  release.  The  case  of  Leicester  v.  Rose  (44)  is  )a 
direct  authority  against  this  petition.  The  circumstances, 
steted  in  the  report  of  that  case,  are  not  material  to  the 
reasoning,  upon  which  it  is  supported.  The  principle 
does  not  rest  upon  those  facts.  The  judgment  of  the 
Court  of  King's  Bench  is  unanimous,  that  the  case  wiB 
lirought  within  the  audiorities;  and,  if  I  may  presume  to 
say  so,  they- decided  right.  I  concur  in  the  doctrine^ 
there  ilaid  down ;  and  consequently,  whatever  was  thie 
intention  of  these  petitioners,  their  ca^e  appeal^  to  be 
widiin  the  principle  and  reasoning  of  that  authority ;  and 
their  proof  cannot  be  admitted. 


^ 


1808. 


Sadlsr 
and 

JACK89N, 

&  jMrrle, 


I  do-  not  object,  if  there  is  any  doubt  upon  the  facts, 
to  let  them  put  it  in  some  mode  of  trial.  They  must  mate 
out,  that  all  the  creditors  knew  this ;  as  primd  facie  upon 
tlie '  instrument  it  muat  be  taken,  that  they  did  not 
know  it.  The  point,  as  to  the  execution  of  the  instru* 
ment,-  is  not,  whether  they  actually  signed.  In  thb  ju^ 
rifldiction,  which  is  both  legal  and  equitable,  a  creditor^ 
who  has  not  signed,  may  be  bound ;  if  by  any  act 
he  has  assented. 


.  f 


Tbe  Petition  was  dismiseed. 


(44)  iEoMt,  9J9, 


\    •  « .  .     t 
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•   1808.  YALLOP,  Ex  parte. 

Afnii29ih. 
The  Registry     jjj  ^^^7^    jgos,    ifciiry  Cooke    and  JbAii  Herbert, 

^,    .'^  "  .  partners,   as  merdiants  in  London,    contracted  to 

conclusive  eyi-  1  •      1 

dence  of  the    P^'^base  the  ship  Enphrates,  employed  m  the  service 

property  upon  ^^  ^^^  ^^^  ImUa  Company ,  for  20,000/L;  .and  accord- 
the  policy  of  iogly  i*  -^y  or  Jtme  they  accepted  eleven  bills  of 
the  Registry  exchange,  drawn  by  Messrs.  Cla^f  the  owners  of  the 
Acts;  even  g}|ip^  ^o  that  amount ;  and,- as  a  collateral  security,  Cooke 
**^  and  Herbert f  being  ieach  possessed  of  five  sixteenth  shares 

ditow   n^  ^^     ^  *^  *'P  D«?cwwAire,  by  biH  of  sale,  dated  the  22d  of 
joint  Dorohase  ^*^'^»  1805,  severaliy  assigned  their  shares  of  that  ship 
and  various      ^^^  ^^^  policies  of  insurance,  efiected  by  tiiem  on  such 
acts  of  appa-    shares ;  by  a  defeasance  of  the  same  date,  reciting  the 
rent  owner-      purchase  of -the  Euphrates,  as  made  by  Cooke  and  Her'- 
ship,  within      j^^^  ^^d  declaring  those  policies  to  be  for  &rther  secur- 
tte  Bankmpt    j^^^  ^^  30,000/.     Philip  Herbert,  the  brother  of  Johm, 
'       11  *    '  agreed  vndi  his  brother  and  Cooke  to  purchase  one  fourtib 
of  the  ship ;  and  accordingly  a  bill  of  sale  of  one  fourth 
IMis    c  on   e-  ^^  made  to  Philip  Herbert;  who  gave  security  to  Cooke 
fers  bv  the  act  ^^^  Herbert  for  the  price  of  one  fourth  of  the  ship  and 
of  the  parties,  ^^  outfit*    A  bill  of  sale  of  the  remaining  three  fourths 
and  by  opera-  was  made  to  Cooke  alone ;  and  the  usual  indorsements 
tioii  q{  law.      were  made  on  the  certificate  of  registry  under-  the  Re- 
gistry Acts  (45);   declaring,  that  Messrs.  Clay  had  sold 
three  fourths   of  the  ship  to  Cooke,  and  one  fourth  to 
Philip  Herbert. 

The  ship  was  taken  up  by  the  East  India  Company ; 
and  her  outfit,  amounting  to  7672/.  6^.  lOd.  was  furnished 
by  Cooke  and  Herbert  jointly ;  and  insurance  was  made 

by 

(4d)  SUt,  26  Geo.  Ul.  c.  00.    Stat.  34  Geo.  111.  c.  08. 
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by  them  jointly  on  three  fourths  of  the  ship,    as  their'         nMd 
joint  property ;  thte  shares  were  treated  in  their  partner-       Yai2op/ 
ship  books  as  thdir  partnership  property ;  their  Commis-'      Exparte*' 
sion,    as  managing  o^nm^rs,-  was  debited  to  the  ship  iki 
their  partnership  books ;  and  every  act  was  done/  shorts 
of  an  aetnal  conveyance  and  registration  in  their  names,' : 
which  could  mark  those  three  fourths  of  the  ship  as  iHa^ 
joint  property  of  Cooke  and  Herbert.     On  the  8th  of 
Jvljff  1805,  a  new  register  was  taken  out  by  Cooke  and 
Philip  Herbert ;  and  they  weie  declared  to  be  the  ownenf# 
and  PMlip  Herbert  the  master.     Cooke  after  the  depi^" 
tare  of  the  ship  made  over  by  bill  of  sale  several  smaff  ^ 
shares  as  a  security  for  separate  debts  of  hithsdf'and* 
joint  debts,  of  Cooke  mi  Herbert.    In Deeember  1605^ 
a  joint  Commission  of  Bankruptcy  issued  against  Cooile^ 
and  Jokn  Herbert.    Their  acceptances  on  account  of  the. 
purchase-money  of  the  ship  had  been  paid,  to  the  extent 
of   7:500;.    The  sum    of   12,500/.    remaining    due    to 
Messrs*  Clay,  was  claimed  as  a  debt  against  the  joint- 
estate  of  Cooke  ani.Herbert.  ^  The  assignees  sold  the 
three  fpurths  of  the  ship  for  7175/.^ 

■  • ' » 

• 

The  petition  was  presented  by  a  joint  creditor  of  Cooker'. 
and    Herbert;   praying    an    application    of  the  three 
fourths  of   the  ship,   and  the  produce,  as    their  jcSaaL 
property. 

Mr.  Richards f   and  Mr.  Owen,   in  support  of  the 
Petition. 
The  question  upon  this  Petition  n,  whether  the  interest 
in  this  ship  must  under  the  Itegistry  Acts  (46)  be  con-^' 
sidered  as  separate  property  to  the  prejudice  of  the  se- 
parate creditors.    The  principle,  upon  which  the  Regis- 
try 


(4e)  Slat.  26  Geo.  IIL  c.  00.     Stat.  34  Geo.  III.  e.  68< 
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1608.         try  Acts  were  framedi   cannot  be  ^ected  by  treating' 

'"^''^  ikda  as  joint  property*    The  case  of  Curtis  v.  Perry  ( 47  ) . 

^         '      contains  many  circumstancesi  that  are  not  to  be  found  in 

this  case :  firsts  Mr.  CkUwell^  being  a  Member  of  Par- 
liament, could  not  hold  an  interest  in  such  a  concern : 
and  a  claim  under  him  could  no  more  be  admitted  in  a 
Court  of  Equity  than  a  bill  for  a  reconveyance  of  a  quali- 
fication for  a  seat  in  Parliament  (  48).  Nantes,  the  other 
partner,  when  he  became  a  bankrupt,  was  the  sok  owner 
in  every  point  of  view.  Xhis  is  a  dry  case,  that  has 
never  been  decided ;  involving  a  question,  which,  as  it 
did  not  arise  in  that  case,  your  Lordship  anxiously 
avoided;  a  conveyance  of  a  ship  to  one  partner;  paid 
for  by  the  joint  effects :  dealt  with  as  joint  property ;  so 
as  to  be  within  the  Statute  of  James  L.(40);  and  being 
joint  property  to  all  intents  and  purposes,  except  in  die 
view  of  the  law,  with  reference  to. these  Acts  of  Parliar 
menu  The  Legislature  has  not  in  either  of  these  Acts 
intimated,  that  cases  of  this  sort  may  not  exist.  What- 
ever may  have  passed  between  the  partners,  whatever 
object  they  may  have  had,  either  to  press  upon  the  joint, 
creditors,  or  to  serve  any  private  convenience  of  their 
orwn,  the  joint  creditors  are,  as  against  them,  entitled  to 
say,  this  is  joint  property;  and  consequently  as  against- 
their  separate  creditors. 

Sir  Samuel  Romitty,   Mr.  Cooke  and  Mr.  William 
David  GarroWf  for  the  separate  creditors. 
This  case  cannot  be  distinguished  from  the  cases  of 
CamdeH  v,  Anderson  (50),  and  Curtis  v.  Perry  (51 );  with 
the  exception  of  the  single  circumstance,  in  the  latter* 


(47)  Ante,  Vol.  VI,  730.  (50)  5  Term  Rep.  709. 

(48)  Ante,  Vol.  VI,  747.  (51)  Ante,  Vol.  VI,  730 ; 

(49)  Stot.  21  Jam.  I.  c.  l9.  see  the  note,  745. 
f.  11,  6  Geo.  IV.  c.  16.  f.  72. 
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Mte,  tbat  the  transaction  was  one,  in  which  it  was  ndl  1808^ 
proper,  that  the  name  of  C^*«ite//  should  appear;  but  the  Yallo^ 
determination  was  not  upon  that  ground,  nor  upon  the  £^  ptiri^w 
distinction  between  trusts  expressed  and  implied:  but  it 
Was  upon  the  distinction  between  trusts  implied,  or 
arising  by  operation  of  law,  and  arising  by  the  acts  of 
the  parties.  Your  Lordship  most  guardedly  took  that  dis« 
tinction  ($&);  iind  considered  the  case  of  trusts,  arising 
by  the  acts  of  the  parties,  as  within,  the  Statute.  It  is 
impossible  to  answer  the  arguments,  upon  which  that 
dedsion  was  made.  This  petition  states,  that  the  ViS 
of  sale  of  the  share  of  this  ship  was  made  to  Cooke 
alone;  not  to  Cooke  and  Herbert;  who  had  one  fourth. 
The  case"  is  therefore  this ;  that  these  two  perspns,  de- 
siring  ta  purchase  an  interest  in  this  ship,  found  it  con- 
venient,* that  &ie  registration  should  be  in  the  name  of 
doe '  of  them  only.  If  this  case  is  not  within  the  Act  of 
Parliament,  it  is  a  dead  letter ;  and  can  have  no  ope-^ 
mtion.  It -will  .never  be  necessary  to  register  the  red: 
owner,  if  the  persons  registered  become  trustees  upon 
the  doctrine  of  implied  trusts,  for  tho^e,  who  agree  to  be 
the  owners. 

The  objection  upon  the  Statute  of  James  I.  ( 58 ), 
which  could  not  apply  in  the  case  of  Curtis  v.  Perry, 
does  apply  to  this  case  in  favor  of  the  separate  creditors. 
The  person,  registered  as  the  sole  owner,  is  the  person, 
Irfao  has  the  visible  order  and  disposition  of  the  ship; 
and  the  othei^  owner,  having  permitted  his  partner  to 
hold  out  to  the  world  by  this  authentic  document,  that^ 
diis  interest  in  the  ship  was  his  separate  property,  could 
not,  if  be  had  remained  solvent,  have  maintained  a  claim 
against  the  effect  of  that  Statute:  Cooke  being  the  ap«^ 

parent 

(62)  Aute,  Vol.  VI.  740. 

(65)  8ut.  21  Jam.  I.  c.  19.  ».  1 1. 
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1808*  parent  owner  by  the  registry,  and  the  possession  ih  him/ 
Yaixop  **  *"^^  registered  owner  up  to  the  bankruptcy ;  and.  the 
Em  part€*       assignees  having .  sold   in    his  right  accordingly.     The 

registered  owner  is  so  uniyersally  considered  as  the  pro- 
prietor,  that,  if  he  contracts  to  sell  the  ship,  and  attempts- 
to  make  the  transfer,  not  in*  the  mode,  prescribed  by  the 
Act  of  Parliament,  he  still  remains  the  apparent  owner, 
and  hable  as  such  for  repairs,  though  not  ordered  by 
him^  Wesierdell  V.  DcUe^Sif).  A  stronget  case  cannot 
be  put  to  shew,  that  by  law  the  registered  owner  is  the 
real  owner ;  until  he  parts  with  the  ship  according  to  the 
directions  of  the  Act  of  Parliament. 

* 

'SAv.  Richarch,  in  Reply. 
This  case  is  perfectly  new  in  circumstances;  and  .i» 
not  touched  by  the  principle^  upon  which  Curtis  v.  Per" 
ry{55)  was  decided.  In  that  case  your  Lordship  thought- 
the  circumstances  ought  to  be  taken  into  consideradon; 
and  with  the  view  to  ascertain,  whether  the  parties  had 
treated  the  ship  as  joint  property,  an  inquiry  at  the  Cus- 
tom House  was  directed,  who  bad  been  there  represented 
as  the  owners;  which  inquiry,  though  fruitless,  shews^ 
that  the  registry  alone  was  not  conclusive  upon  the  title ; 
and  that  the  acts  of  the  parties  are  material.  The  ad- 
mitted acts  iir  this  instance  are  insurances,  effected  in  the* 
names  of  both,  and  every  other  act,  which  legal  partners 
in  this  ship  could  have  done:  with  the  single  exception 
of  a  joint  registry.  In  this  respect  the  case  of  Curtis 
V.  Perry  is  wholly  .dissimilar.  ChiswelTs  ^character,  as 
a  Member  of  Parliament,  disqualified  him  from  having 
any  interest  in  that  ship:  an  invincible  obstacle  to  the 
claim  under  bim,  as  a  partner.  His  object  necessarily  was 
to  keep  himself  as  constantly  out  of  the^Concem,  as  out 

of 


(S4)  7  Term  Rep.  306.  (56)  Ante,  Vol.  VI,  739. 
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.6f  .'the  registry;  and  Nantes  therefore  was  the  owner,         1&08. 
not  only  upon  the  face  of  the  Registry,  but  to  all  intents      v^cllop 
and  purposes.    The  circumstances  of  that  case  therefore      ^  pariei 
laB  far  short  of  the  point,  which  must  be  maintained  here 
by  the  separate  .creditors :  viz.  that  an  interest  in  a  ship 
cannot  be  shewn  to  be  in  any  person  by  any  speties  of 
dealing;  unless  the  Dame  of  that  person  appears '  in  the 
registry.   '  These  acts  must  be  considered  as  capable  of 
forming  a  trust  by  o'peration  of  Law;  according  to  the 
distinction,  taken  in  the  judgment  of  that' case ;  and  such 
cases,  as  in  the  instance  of  •  ei^edutors  and  assignees,  are 
neoeAsarily  not  within  the  Statute. 

With  respect  to  the  Statute  of  King  Jiamt^^  (  56 ),  the 
ship  could*  not  have  been  in  the  disposition  of  ChUweU 
at  the  period  of  the  bankruptcy;  which  he  did  not  live 
to  reach;  and,  as  to  the  time  previous  to 'his  death,  he    ' 
did  not  appear,    and  must  be  presumed  not  Xo  have- 
intended  to  apj^r;  as  the  owner.     These  parties,  on' 
the  contrary,, appeared,  and ;acted  uniformly,  as  owners.^ 
No  one  could  doubt  upon  it  without  looking  at  the'  re- 
gister.   There  is  no  dotibt,  that  this  purchase  was  made: 
out  of  the  joint 'fund ;  and,  as  far  as  appearances  went, 
they  were  both  clearly  the  visible  owners,  as  much.a^  if 
both '  names  had  been  in  the  registry.    In  JRobertson  v. 
Freach{B7)  the  appointment  of  captain  was  held. suf- 
ficient evidence  of  i^wnership  to  support  the  declara*^ 
fion.  '  ^ 

■  * 

•  •  ■ 

The  Lard  Chancellor. 

*  Upon  every  view-  of  this  case,  as  it  appears  to  me,  a 

judgment,  that  this  interest  in  a  ship  should  be  taken  as 

jmnt  property,  if  the  question  arose  in  ia  contest  betweto 

the  partners  themselves,  would  destroy  the  whole  effect 

of 


(66)  Sqit  21  Jam.  I,  c.  ID,  f.  11. 
(ST)  4£b^,130. 
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18W.         of  these  Act»  of  Parliain^t.    The  considenfion  hAtidg 

Yallop        ^^^^^  ^^  ^^  ^^^*'  "^^"S  ^^  ^^  Gable,'  thoee^ilb^ 
£r  iMiri^v      ^^^'^  paid,  are  ciTidence,  but  no  more'  than  erideiiec^ 

that  the  money,  whieh  formed  the  consideration  lor  thai 
parchasei  was  joiiit  property^  Though  it  is  not  ntfcefri 
aarUy  ^o^  I  wiU  take  tlvat  as  a  clear  fact.  •  The^partner^ 
ship  property  therefore  having  piirchiased  this  interest  lA 
the  sbipi  the  biU  of  sak  was  made,'  as  it  ntiist  foe  taken^ 
with  the  consent  of  both  parties,  to  one  of  them  only  ; 
and  the  registry  was  made  in  the'liame  c^  one;  whidi 
also  must  be  taken  to  be  with  the  consent  6£  both :  the 
petition  not  suggesting  the  ocmtrary..  The  regntry  couid: 
not  have  been  granted  without  an  affidavit  by  Coake, 
tbAt  he  was  the  sole  owner;  and  the  fair  conchisionis, 
that  Herbert  knew  what  was  done. 

Policy  of  the      Th«ne  two  Aokn  of  Parliament  (  58 )  were  drawn  npon 
Registry  Acts,  this  pdicy;  thbt  itb  for  the  public  interest  to  secure 

^idence  of  the  title  to  a  ship'  from  her  origin  td  the 
moment,  in  which  you  lod^  back  to  her  hisrtory;  how 
fiur;  throughout  her  enstence  she  has  been  British^ 
built,  and  iBrf ^f#A-owned ;  and  it  is  obvious,  that,  i^ 
lyhere  the  title  arises  by  act  of  the  parties,  the  doc- 
tHne  of  implied  trust  in  this  Court  is  to  be  applied,  the 
whole  policy  of  these  Acts  may  be  defeated ;  as  neutrab 
m^yhiave  interests  in  a  ship,  partly  J3n7i«;ft-0wned ;  and 
the  means  of  enforcing  the  Navigation  Laws  depend 
upon  knowing  from  time  to  time,  who  are  the  own'ers,- 
imd,  who^her  the  ship  is  jBnVifA-owned,  and  British- 
biiilt.  Upon  that  the  Xiegislature  will  not  be  content 
with  any<  Other  evidence  than  the  registry;  and  fb- 
q^ire/i  the  great  variety  of  tinngs,  prescribed  by  these' 
Acts.  They  go  so  far  as  to  declare,  that  notwithstanding 
any  transfer,  any  sale.  Or  any  contract,  if  the  purpose  is . 
nof  executed  in  the  mode  and  form,  prescribed  by  the 

Act, 
(58)  Stst.  26  Geo.  Ill,  c.  60'    Siat.  34  Gm.  Ill,  e.  6a. 
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hctf  k  shaB  be  void  to  all  intents  aiid  purposes.  The 
coDaeqtieticei  established  by  positive  and  repeated  .de* 
eaaaoBf  is,  that  upon  a  contract  for  the  purchase  of  a 
mip,  which  it  maybe  supposed^  might  have  been  exe-> 
fsiited  widiotit  public  mischief,,  though  by  force  of  that 
contract  and  by  operation  of  Law  the  purchaser  would 
be  the  owner  in  Equity  fi^m  the  moment  of  the  pur* 
cbJEuiey  and.  the  vendor  from  that  moment  would  be  de* 
^'fited  of  all  ifiterestf  yet  it  is  decided,  that  these  Acts 
Jtf0  9ci  nHperativei  that,  if  they  rest  upon  the  contract,  it 
taxtaot  be  said  of  a  ship,  as  of  an  estate,  that  by  ope* 
radon  of  Law,  and  by  force  of  the  contract,  the  owiier^ 
aldp  is  dianged ;  and  if  the  money  had  been  paid,  th6 
deeiflioii  wouM  be  upon  the  same  ptinciple ;  and  it  must 
be  recovered  by  another  form  of  proceeding.  There  is  no 
dpnbt  also,  that,  if  the  person,  contracting  for  the  pur* 
chaaet  had.takea  possession  and  eflTected  insurances,  and 
sftctwards  brought  an  action  upon  the  policy,  averring, 
fliat  the.  interest  in  the  ship  was  in  him,  though  I  agree 
with  Lord  EUenborough  in  Robertson  \.  French  (59), 
that  it  is  sufficient  primd  facie  to  shew,  that  he  dealt  as 
owner,  yet,  if  it  appeared  in  the  course  of  the  exami- 
liation  of  witnesses,  that  he  was  entitled  only  under  an 
equitable-  contract,  under  those  circumstances  a  Court  of 
Low  would  say,  the  averment  was  not  made  out  by  the 
evidence. 


1808; 


Yalloi*, 
Esi  parte.' 


In  that  view  the  case  of  Camden  y.  Anderson  (60)  ap<^ 
peared  to  me  an  extremely  strong  and  weighty  decision. 
It  isr  clear,  that  in  an  action  upon  a  policy  of  insurance 
•  Court  of  Law  takes  notice  of  the  doctrine  of  trusts ; 
holdings  thai  the  trustee  has  in  respect  of  the  legiCl  in^ 
tereat  an  insmrabte  interest;  as  it  was  always  held,  that  the 
CeMtms  que  imst  has  in  respect  of  the  equitable  interest; 
and  ia  sot  to  be  disputed,  that  Lord  Kenyon,  who  at  that 

time 
.   (M)  4  fivtf,  lSe_  .    (jBOy  b  term  Rep:  IW. 

:  .  '     ,  E  2 


Insurable  in- 
terest in  a  trus- 
tee in  respect 
of  the  legal  in- 
terest in  a 
ship ;  as  in  the 
Cestui  que  trust 
in  respect  of 
the  equitable* 


68  CASES  IN  CHANCERY. 

1808.  time  presUed  in  the  Court  of  King's  Bench^  knew  ai 


Yallop, 


well  as  any  Judge^  who  ever  sat  •  in  WeUminster  HaU^ 
Et'narte        *^^*  previously  to  these  Acts  of  Parliament,  if  a  partner* 

ship  of  four  had  bought  a  ship  in  the  names  of  one.  or 
two  of  them,  or  a^tranger,  advancing  their  money,  they 
would  in  Equity  have  been  the  owners  of  that  ship:  yet 
his  Lordship  held  clearly  in  that  case,  that,  the  fo«r 
partners,  who  had  agreed,  that  two  of  them  should  be 
the  visible  owners  upon  the  bOl  of  sale  and  the  registry, 
declaring  in  that  action  as  four  joint  owners,  could:  not 
be  heard  in  a  Court  of  Justice  against  the  positive  terms 
of  the  Act  of  Parliament  to  give  a  representation  of  the 
title,  different  from  that,  which  they  had  held  out  by  the 
registry  and  the  affidavits ;  and  though,  as  .  among  the 
four,  all  Equity  and  Justice  required,  that  the  ship,  and 
therefore  the  proceeds  of  the  poHcyof  insurance,  should 
be  considered  .  as  partnership  effects,  those  -  Plaintiffs 
were  not  permitted  to  recover.  That  has  never  been 
altered  by  any  subsequent  decision  of  the  Court  of 
King's  Bench. 

There  is  a  wide  difference  between  title,  set  up.  under 
the  contract  of  the  parties,  and  under  the  operation  of 
Law,  or  the  act  of  God ;  and  that  is  authorized  by  a 
fair  constructicm  of  the  Act  of  Parliament.  Speaking  of 
transfers,  it  could  not  be  intended  to  apply  to  transfers, 
that  could  not  be  carried  through  in  the  mode,  and  by 
the  means,  prescribed :  the  transfer,  for  instance,  from  a 
testator  to  his  executors ;  or  the  transfer  to  assignees  in 
bankruptcy.  The  next  of  kin,  or  residuary  legatees,  take 
by  operation  of  Law ;  not  under  a  contriict  fcnr  transfer, 
capable  of  being  carried  into  execution  in  the. mode 
prescribed.  A  transfer  of  that  description  therefore  is 
not  that  species  of  transfer,  the  regulation  of  which  was 
in  the  contemplation  of  the  Legislature :  but  if  the  trans^ 
fer  is  of  that  species,  which  was  the  subject  of  regu- 
lation, the  Legislature  expects  obedience  from  all  parties, 

contending 
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'ooiitending    for   interests   and   title   ander  such  acts  of         IBOd. 

'Crainsfer.  v*ww^« 

Yallop, 

Ex  parie*: 
*     The  ar^ment  of  the  joint  creditors  must  go  to  tUis 

extent ;  that;  if  these  partners  had  not  purchased  this 

interest  in  the  ship  in  the  Yiame  of  one  of  themselves^  a 

circumstance/ not  material^  but  a  stranger  had  made  the 

pulrchAse^  advancing  the  money  of  the  partners,  and  they 

• 

liad  j)ermitted  the  bill  of  sale  to  be  made  in  his  name, 
be  swearing,  that  he  was  the  sole  owner,  and  the  registry 
beiiig  made  by  him 'as  such,  as  the  partnership  advanced 
the  money,  therefore,  notwithstanding  all  this  parliamen- 
ta^  regulatioti,  upon  principles  of  public  policy,  with  re- 
gard to  the  mode,  in' which  for  the  benefit  of  the  public 
that  property  was  to  be  acquired,  they  are  to  be  consi- 
dered the  owners ;  as  if  the  subject  of  the  contract  had 
been  an  estate.  That  is  directly  inconsistent  with  the  Act 
of  Parliament ;  and  if  it  could  prevail,  instead  of  securing 
the  evidence,  which  the  public  was  intended  to  have,  how 
far  the  ship  through  every  period  of  her  existence  was 
Bfi^MA-owned,  and  jBrj/MA-built,  it  would  be  the  easiest 
thing  to  cover  the  ownership  of  neutrals  and  enemies, 
without  a  possibility  of  detection  by  means  of  the  Act; 
which  was  intended  to  furnish  decisive  and  incontro- 
▼ertible  evidence  of  those  facts.    - 

'  This- part  of  the  case  therefore  id  against  this  claim. 
The  creditors  have  ho  other  interest  than  the  bankrupt, 
as  far*  as  these  Acts  go;  They  come  simply  as  joint  cre<^ 
ditbrs;  not  as  having  any  lien  for  repairs,  or  necessaries, 
furnished  to  the  ship ;  and  joint  creditors  operate  their 
remedies  upon  the  equity,  that  parttier  has  against  part** 
ner :  not  by  their  own  rights :  not  as  having  any  lien  by 
diemselves  ;.but  thrbugh  the  equity  of  one  partner  to  have 
a  distribution.  If  therefore  Herbert  himself  could  not 
^have  daim,  the  creditors  cannot  claim  under  the  Statute      [  *70  ] 

.of  -Barnes  (  61  )• 

The 
(Gl)  SUt.  21  James  I.  c.  19.  s.  11. 
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.IB0%.  The  jdase  of  Curtis  \.' Perry y  though  it  do«s  not  ruk 

Yallop       *^^^  ^^^®'  furnishes  a  strong  intimation  of  my^opinioi^ 
JEx  parte.      ^^^^  ^^^  distinction  between  trusts  by  operation  of*  law, 
unconnected  with  acts  of  the  persons,  claiming  interests, 
iind  trusts,  in  a  sense  perhaps  by  operation  of  law,  but 
arising  out  of  the  acts  of  the  parties,  not  regulated  by 
the  Act  of  Parliament,  is  founded  in  principle*     AlS  that 
was  a  most  important  case,  and  the  first  of  the  class»  I 
took  a  moi^  enlarged  view;  of  it  than  Was  necessary  for 
the  decision;  and  with  a  view  to  the  application  of  the 
principle  to  future  cases,  I  entered  into  the  consideration 
of  the  circumstances  of  Chiswell's  conduct ;  as  proving, 
jiot  only,  that  the  directions  of  the  Act  of  Parliament 
had  not  been  observed,  but  farther,  that  he  was  pressed 
by  motives  resulting  from  his  particular  situation,  to  take 
tare,  that  t)ie  Act  should  not  be  observed ;  and  to  hold 
out  studiously  to  the  world,  that  it  had  not  been  observed ; 
and  that  he  was  not  to  be  considered  the  owner  of  those 
ships.    Two  principles  therefore  stood  in  his  w^y :  first, 
ihat  he  had  brokep  in  upon  the  policy  of  the.  Act  of 
Parliament;  and  could  not  be  permitted  to  say,  he  had 
property  of  this  natui^e,  ndt  subject  to  the  regulations 
pf  the  Act ;  and  farther,  that  he  had  done  so  for  the 
|)urpose  of  defeating  another  law;  meaning  to  hold  him-' 
self  out  not  to  be  owner  of  those  ships;  as  they  were 
bound  by  contracts,  of  which  he,    being  a  Member  of 
.Parliament,  could  not  have  tlie  benefit.     Under  those 
circumstances  it  could  not  possibly  be  contended,  that  he 
had  that  character  of  owner,  which  for  his  own  private 
and  fraudulent  purpose  he  had  disclaimed.  The  object  of 
[  *71  ]        *  those  inquiries  was  to  ascertain,  how  far  he  had  acted 
in  that  character;  and  the  result  was,  that,  instead  of 
actually  interposing,  he  anxiously  withdrew  from    the 
apparent  ownership. 


1  Upon  the  first  question,  made  by  this  petition,  whether 
by  the  manner,  in  which  thb  ship  was  4c4lt  with,  it  i^ 

partnership 
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partnership  property,-  my  opimon  is,  that  ne  such  dealing 
in  the  partnership  could  possibly  make  it  partnership  pro- 
-perty,  as  between  the  partners ;  as  that  would  be  a  direct 
infringement,  of  the  Act  of  Parliament.  A  distinct  ques- 
tion is,  whether,  though  it  cannot  be  so  taken  as  between 
the  partners  themselves,  the  ship,  if  dealt  with  in  that 
manner,  ought  not  upon  the  Statute  of  King  James  {62) 
to  be  considered  as  partnerslup  property ;  whether  it  ^a^ 
M  hdd,  that  the  Joint  creditors  can.  say,  it  was  partner- 
ship property  before  the  bankruptcy ;  or,  on  the  other 
luuid,  the  title  being  of  a  public,  registered,  nature,  that 
public  registry  must  not  decide,  as  among  all  mankinjd* 
where  the  property  is.  My  opinion  is,  that  the  registry 
b  Ae  evidence  of  the  property;  and  must  be  taken  to 
be  the  evidence  of  it  even  among  the  creditors. 


1808. 


Yallop, 
Ex  p^rt€. 


Upon  every  ground  therefore  this  Petition .  must  be 
ffismissed.  •  At  the  same  time  in  this  case  also  I  shall 
not  lefese  Kberty  to  file  a  Bill ;  if  they  think,  fit. 


«  (tt)  Stat  21  Jametl.  c  19. 
s.  11.  In  RMnson  v.  ilfoc- 
dimneU,  6  MauL  Sf  Selw.  228. 
IBk p0ne Bwrti^lJdt.  SfWiM. 
978^  KirUeif  v.  Sodff$oh» 
1  JBorm.  4^  Cre$.  588,  and 
fgomkhfiiise  V.  Hay,  8  Pri. 
1(56^  thb  Statute   prevailed 


fgainst  the  Registry.  See: 
upon  that  Statute,  repealed 

and  re-eoacted  with  altera- 

t 

iions  by  6  Geo.  IV.  c.  16. 
f.  79.  Post,  Erpan^Mm^ 
tin,  VoL  XIX,  491,  and  the 
note,  494. 
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TAYLOR   V.    P0PHAM. 


180B. 
May  2d. 
ABtef  Vol.  MONKE   v.  TAYLOR.    ' 

XIII,  59. 
The  Order,      J^  PETITION  was  presented ;  praying,  that  the  Peti- 
^   Q  i.  °^ ,  tion,    formerly  presented  in  these  causes,    by  the 

|.      -     p  solicitors  of  Robert  Paris  Taylor,  deceased,  may  be  re- 

UDon  the  fund    ^!^^^^ '   ^"^  ^^^^  ^^^  Order,    pronounced  by  the  Lord 
of  assets,  ap-    Chancellor  (63),  may  be  reversed, 
propriated  to  * 

the  client,  sub-       An  objection  was  taken,  that  .the  Order  had  not  been 
ject  to  8ecur«  drawn  up;  and,  while  it  rested  in  minutes,  the  Petition 

ing  a   debt,      ^ould  not  proceed, 
from  him,  and 

a  • 

his  surety  and  ^^^  Lord  Chancellor  stated,    as  a  rule,    that  he 

afterwards  could  not*  re-hear  an  Order  of  a  former  Lord  Chancellor 

paid  by  the  while  in  minutes ;  but  permitted  the  Petition  to  .proceed ; 

estate  of  the  as  the  terms  of  drawing  up  the  Order  might  be  imposed^ 

latter,  was  re-  according,  to  the  event, 
versed ;  as  be- 

?     ...  *l*  '        Mr.  Bicliards.  for  the  executors  of  Peter  Taylor,  in 
ent  with  the  n  ,     r*    .  .  ,    .   .        i       i  .  ^        .• 

Decrees  support  of  the  Petition,  admitting  the .  clear  right  of .  a 

y    p    .  solicitor  to  receive  his  costs  out  of  the  money  recovered^ 

costs  are  ar-    "^^isted,  that  the -lien  could  not  prevail  against  the  «p- 
raoged  accord-  propriation, 

ing  to  the  ^^g)  ^0^ j  ErMne.    See  the  Report,  ante,  Vol.  XIII,  60. 

equities  of  the 

parties;  and  the  Solicitor's  lien  is  only  npon  the  balance  under  that 
arrangement. 

As  to  the  reason  of  some  cases  at  law  in  favor  of  the  Attorney's 
lien  for  Costs,  going  the  length  of  preventing  compromise,  qucert. 

Distinction,  where  Costs  are  disposed  of  as  a  subject  of  relief:  an 
Appeal  not  open  to  the  objection  npon  an  Appeal  for  Costs  only. 

Order  of  a  preceding  Lord  Chancellor  not  to  be  re-heard  upon  Mi-* 
nates ;  bat  mast  first  bo  drawn  up. 
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propmtion^  by  the  exptess  OlEder  of-  Lord  Thurhw  in 
I79I9  of  the  fund  recovered  to  the  demand^  established 
agiunst  the'  client  of  that  solicitor  by  a  creditor. 

Mr.  Horlyand  .Mr.  Roupellf  for  the  Solicitorsj'  in 
. .    support  of  the  Order. 
The  authorities  upon  this  point  carefully  distinguish  the 
soliqitor  from  the  client;  and  establish  the  equity  of  the 
MKdtor/paramount.  that  of  the  creditor.    This  balance 
was  recovered  by  the  exertions  of  these  solicitors ;  rely- 
ing upon  that  fund ;   aware,  that  their  client  was  insol- 
vent.    Lord  Ahanley's  habit  was  to  suspend  the  pay- 
ment of  costs,  with  the  view  to  excite  the  activity  of  the 
solicitor.     That  was  Lord  Thurloto's  object  in  suspend- 
ing the  payment  of  these  costs:  but  the  Order  has  had 
an  operation  beyond  what  was  intended,  and  inconsistent 
with  former  authorities.     The  principle  upon  which  this 
Order  was  pronounced  by  Lord  Erskinct  is,  that  even 
at  law  the  attorney  has  an  equitable  right  to  his  costs 
agiunst    the    fund    recovered,   as   consequential  to   the 
jl^gment :    a   right,    paramount   any   claim  of   set-ofl^ . 
which   the  party,  against  whom  the  costs  are  awarded^ 
nuiy  have ;,  which  may  be  enforced  agaipst  the  verdict, 
obtained  by  the  party;  but  pot  to  the  prejudice  of  the 
attorney;   whose*  claim,  attaches  .upon    the  fund,    re- 
covered by  his    diligence.     To  that   extent   the  cases 
have  gone;  considering  the  costs  as  tiie  property  of  the 
attorney:  Tunoin  v.  6f£«oii(64):   the  opinion  of  Lord 
Mansfield   in    Wilkins  y.   Carmichael  {65)t    Welsh   v. 
Hoke  C66  ),    MiicheU   v.    Okifield  (  67  ),    Randle   v. 
Fuller  (  68  ),    Grfffin   v.    Eyles  (  69  ).      A    Court  of 
£qmty  at  least  will  not  deal  out*  a  harder  measure  .of 

justice 


laoe. 


Tatlor 

V. 

POPUAM* 

M6MKB 


(64)  3  Atk.  619. 

(6i^)  Doug.  101. 

^i99j  Doug,  226, 


(67)  4  Term  Eep.  12s. 

(68)  eT€nKRep.4de. 

(69)  I  Hem.  Black,  last. 


n 
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justice  to  a  8o|icitpr.'  It  if  greatly  to  the  a^ytintagQuf 
fhe  suitors^  ,at  large,  who  have  iv>t  the  neans  of  plCMfer 
cutifig  their  rights,  that  respectahle  personBwill  under- 
take that  duty  upon  the  expectation  of  co^ts ;  and  that 
(f^ ,  and  reasonable  expectation  is  not  to  be  impeached 
by  a  distinct,  collateral,  equity  between  the  parties  t^em- 
pelves  not  in  question  in  that  cause. 

'.  Another  objection  isy  that  this  is(  a  re-hearing  upon 
cost9  only ;  which  cannot  be. 

Mr,  lUchardSf  in  Reply. 
/  The  cases,  establishing  the  attorncjy's  lien  upon  the 
debt  or  damages  recovered,  are  not  disputed :  but,  to  get 
at  that  lien,  the  Bo&dtor  must  shew  a. debt  or  damaged 
jn  this  Court  recovered  for  the  client;  and  that  costa 
fare  given  on  th^t  account.  This  Court,  awarding  costs, 
^ver  looks  to  the  solicitor ;  however  meriUnrious  his  eon** 
4uct;  and,  though  he  may  be  concerned  for  an  executor, 
io  or  against  whom  costs  are  given.  The  solicitor  can 
look  only  to  the  responsibiUty  of  his  cUent;  and,  not 
)being  compelled  to  accept  the  employmei^t,  cannot  com* 
plain  of  hardship.  The  question  however  is  not.  upon 
any  costs  awarded.  This  arguipent.  mi^t  have  be^n 
turged  to  Lord  TAnrioto  in  1791 ;  a^id  the  coats,  taxed  to 
jRobert  Paris  Taylor^  might  have  been  considered  as  a 
debt,  due  to  him:  but  Lord  Thurknb  then  disposed  of 
dosts ;  considering  them  as  pert  of  the  property  of  Robert 
Paris  Taylor;  and  directed  them  to  be  appropriated  to 
this  debt,  due  to  Lord  HoUamtTB  estate.  It  cannok  be 
Vepresented,  that  Lord  Thttrhiv's  Order  did  not  intend  to 
Include  the  amount  of  the  costs.  The  snbsequoit  Qrdei^ 
made  in  1799,  shews  the  contrary;  directing  the  entire 
sum,  including  the  costs,  to  be  carried  over  and  p^d 
to  the  aooount  of  the  real  estate;  whioh  stua  was  paid 
*  acomrdin^y ;  and  the  tenant  for  life  of  the  real  estate 
has  been  in  receipt  of  the  dividends,  produced  1»y,  that 

aggregate 


ji|(gregate  iiuB»  Tbat  appficatioo  of  the  co^ts  being  t^us 
made  by  those  Orders^  and  ;9cted  upon,  this  claim  i3  set 
up  ugaanst  a  distiiict  fmd,  speqfically  directed  to  be  ap- 
plied to  that  debt;  the  claim  resthig  merely  upon  the 
^Dfluding  words  of  Lord  L(mghborough*a  Order^  .whicll 
axe  not  intelligible:  ^but  diis  to  be  without  prejudice 
f  to  any  application  for  payment  of  the  costs  ofBob^ 
"  Pari$  Taylor  or  his  personal  represeototjTeB."       .     ,  ^ 


7& 


\»W. 


PpPHAIHp 


Tatlob, 


Tlie  Lord  Cuancsllok. 
..  When  this  petition  was  formerly  before  me/  I  had  a 
great  indination  to  see  these  solicitors  paid :  but  I  hesi* 
fated  upon  it;  as  the  subject  must  be  considered  in  two 
pdmts  of  view:  first,  what  is  the  dpotrine  of  the  Court; 
1^  to  costs,  generally:  secondly,  what  is  the  doctrine  a^ 
to  costs,^  where  there  has  been  a  Decree.  With  respect 
to  the  former,  it  is  very  difficult  to  reconcile  all  the  cases 
at  law;  some  of  which  have  gone  to  an  extent,  that 
inakes  a  compromise  between  the  parties  impossible; 
others  saying,  that  the  lien  shall  not  prevent  that. .  The 
doctrine  of  this  Court,  however,  has  always  been,  tha^j 
where  m  a  cause,  comprising  a  great  number  of  ques- 
tioiis,  costs  may  ultimately  be  due  to  both  parties,  and 
mxoa^  to  be  paid  as  duties  to  each,  the  deinands  of 
both  shall  be  arranged,  so  as  to  do  justice  between^ 
fhem;  and  the  fien  of  the  solicitor  is  oidy  as  to.  those 
costs,  which  upon  the  whole,  taken  together,  one  party 
eau  daim  fiN>m  the  other  (70). 

:  Taking  that  however  not  to  be  so,  the  difficulty  is,  how 
|[  am  to  dispose^  of  the  judgment  of  Lord  Tkurlow  in  this 
esse;  standing  unreversed, \if  it  is  wrong.  How  can  that 
))e  done  by  Petition,  or  in  any  other  way  than,  a  re* 
Jiearing  ?  That  was  a  Decretal  Order,  made  upon  hearing 

the 


r  (70)  Wwrali  v»  -JMajon,. 
tJhc  4- IFa/A«  214.  See  tiie 
Dolo,  post,  79.  This  right  of 
set-oflf  has  not  been  extended 


to  oosts  of  a  foit  ii)  Equity 
and  an  Action  at  Law  between 
the  same  parties :  Wriffkt  v. 
ilfiMfie,  1  Sim.  Sf  Siu.  26G. 
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the  cause  for  farther  directions^  that  the  costs  of  all 
parties  should  be  taxed;  which  is  not  a  judgment  for 
payment :  but  it  proceeds  to  direct  payment,  except  as 
to  the  costs  of  Robert  Paris  Taylor,  to  the  respective  so- 
licitors. Is  not  that  a  negative  by  implication,  in  that 
stage  of  the  cause  at  least,  as  to  his  costs  ?  Those  costs 
are  then  ordered  to  be  paid  to  the  Accountant-Generat; 
to  be  placed  to  the  account  of  Robert  Paris  Taylor ;  But 
subject  to  farther  order :  the  same  directions  are  given 
as  to  other  sums,  arising  from  the  sale  of  negroes,  &c. ; 
it  is  ordered,  that  the  several  sums,  so  directed  to  be 
placed  to  Robert  Paris  Taylor's  ifccount,  shall  be  laid 
out  in  the  3  per  cents. ;  then  follows  the  declaration,  that 
those  sums  shall  be  considered  as  a  security  to  answer 
the  debt^  due  to  Lord  Holland:  The  stock,  now  in  ques^ 
don,  arises  from  sums,  received  by  the  Receiver. 


Upon  many  old  cases  there  might  be  doubt,  whether, 
as  the  demand  did  not  specifically  affect  that  fund,  this 
equity  could  be  administered.  I  will  also  give  these  Pe- 
titioners the  benefit  of  the  consideration,  whether  it  wa9 
not  introduced  too  late  to  be  thus  provided  for ;  and  there 
may  be  this  hardship  upon  the  solicitor ;  that  he  may  be 
proceeding  in  the  cause  in  this  Court  without  the  least 
intimation,  that  there  can  be  any  cross  demand,  resulting 
from  the  equities  of  the  parties  with  regard  to  each  other, 
that  may  affect  his  right  to  costs.  At  least,  there  is  in 
the  way  this  clear  principle  ;  that  a  Decree  cannot  be 
altered  upon  farther  directions  or  by  Petition.  Some 
proceedmg  is  necessary  to  set  right  the  Decree ;.  if  it  is 
wrong.  If  the  declaration  of  the  Decree,  that  the  sums, 
to  be  placed  to  the  account  of  Robert  Paris  Taylor^  are 
to  be  considered  as  a  security  for  the  debt,  due  to  Lord 
Holland f  had  stopped  there,  it  could  not  be  contended, 
that,  while  that  debt  remained  unpaid,  these  costs  not 
decreed  to  be  paid  to*  either  the  cUent  or  the  solicitor, 

but 
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hok  declared  to  be  considered  a  security  for  that  debt; 
with  the  other  sums,  Robert  Paris  Taylor ^  or  his  spli- 
ciior,  could  petitk>n9   fhat,    though  this  debt  remained 

» 

unpaid,  and  that  Decree  stood  unreversed,  a  sum  should 
be  paid  out  of  Court  in ;  satbfaction  of  their  .claims  for 
costs  and  for  debts. 


1808. 


Tayuor; 

V. 

POPHAM.. 

MONJCR 

V. 

Taylob. 


.  Between  the  years  1791  and  1799  an  Act  of  Parfia- 
ment  passed  for  sale  of  the  real  estate ;  which  estate 
paid  the  debt,  for  which  the  money  in  Court  was  de- 
clared to  be  a  security ;  and  the  Order  of  Lord  Rosslym 
directed  the  whole  of  the  Bank  Annuities  to  be  carried 
over,  to  the  account  of  the  real  estate  of  Peter  Tayhr, 
in  part  satisfaction  of  the  debt  to  the  estate  of  Lord 
Hottand.  That  fund,  which  was  the  ■■  object  of  that 
Order,  was  composed,  among  other  sums,  of  these  costs. 
Directions  were  given  for  payment  of  the  dividends  of 
such  Bank  Annuities^:  a  Receiver  was.  appointed  of  what 
was  then  due ;  .and  the  sums  to  be  received  were  ordered 
to-be  paid  into  the  Bank  to  the  account  of  Robert  Paris 

Taylor,  subject  to  farther  Order. 


If  that  Order  had  stopped  there,  must  I  not  under-, 
stand  the  Lord  CltQncellor  not  to  mean  to  reverse  the 
Decree;  which  be  could  not  do  in  that  proceeding; 
but  to  intend  to  act  consistently  with  it ;  understancCng 
die  words;  ^*  sutgect  to  farther  Order"  with  this  qualifir 
cation,  **-  according  to  the  directions,  in  former  Decrees 
*'  and  Orders  ?  "  These  words  however  follow  :  "but 
'I  this  to  be  without  prejudice  to  any  application  for- 
**  payment  of  the  costs  ■  of  Robert  Paris  Taylor ^  or  his 
**  personal  representatives. " 

Upon  a .  former  occasion  I  found  it  very  difficult  to  say, 
what  was  the  meaning  of  this ;  and  was  apprehensive,  that 
it  was  to  be  ac<x>unted  for  by  a  feeling  of  hardship:,  but 

I  must 


fS 


«;ases  in  chancery; 
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Taylor 

PC^VAM«. 
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I  anist'hot  understand  it  in  a  Wiiyi  tMai  Is  faiebnsistentf 
wMi  aO,  that  the  Court  had  done  before ;  and  hoii' cdn  hr 
be  consistent,  except  by  suppoeing,  that,  it  Robert  Parur 
Taylor  bad  found  other  means  of  satisfying  that  demand, 
he  might  have  appKed  for  his  costs,  and  for  what  Wa9 
due  to  him  as  a  debt  ?  At  least  Lord  Itogsfyn^n  meaxmg 
by  that  passage  cannot  be  understood  in  a  sense,  incon- 
snitent  both  wkh  hoti  I%utlo¥>*B  l[yecree  bM  hiii  oifn; 
Therefore,  tiioUgh  I  much  Irish  on  accouiit  of  the  hard-' 
Aap  of  the  case,  that  these  costs  should  be  paid,  tti^ss 
Mb  Decree  of  1791  can  be  displaiced  by  some  other  pro* 
oeeding  than  has  been  yet  adopted,  I  am  disposed  to  think,^ 
it  iff  not  competent  to  die  Court  to  make  this  Order. 


As  to  the  other  objectiori,  it  is  dear,  this  is  no  appeal 
about  costs*  If  it  is  considered  as  an  appeal  from  Lord 
Hurlow's  Order,  it  is  not  an  appeal  upon  the  question, 
whether  costs  should  be  given,  or  not ;  but  whether,  the 
eosts  having  been  ordered  to  be  taxed,  they  were  properly 
Implied  according  to  e<]uity ;  and  the  rule  is,  that,  ^here 
the  costs  are  disposed  of,  as  a  subject  of  relief,  though 
they  are  the  subject  of  an  appeal,  it  is  not  an  appeal  for 
et^sts  only.  The  Decree  of  1791  therefore  might  have 
been  the  subj^t  of  a-  re-hearing.  The  distinction  is,- 
that  a  re-hearing  or  appeal  does  not  lie  merely  upon 
the  point,  whether  costs  should  have  been  given :  but 
it  is  quite  competent  to  the  party  to  re-hear  or  appeal 
upon  such  a  point  concerning  costs  as  this ;  that  the 
Cburt,  having  given  costs»  has  applied  the  fund  of  the' 
party  to  a  payment,  to  which  it  ought  not  to  have  been' 
applied  (71). 


The  conclusion  is,  that  the  last  Order,  which  J  consider 

aa  if  it  had  been  drawn. up,  is  wrong;  as  being  an  Order, 

madie  onPetitidn,  contradicting  the  declaration,  and  varying' 

the  effect,  of  the 'Decrees,  pronounced  by  Lord  TAurkn^ 

and 
(71)  Jenour  v.  Jenow,  ante.  Vol.  X,  662;  see  the  note,  572. 
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and  Lord  Basstytu  I  Kftve  «  strong  notion,  that  the 
doeiriBe  of  this  Cburt  has  all  along  been^  that,  where 
difli^ent  demands  arise  in  a  cause,  th^  costs  should  be* 
amuigvd,  as  the  equilies  betweeift  the  parties  require  r 
wilhimir  conaideriiig  the  solicitor  (7^)»  At  law  the  caser 
ift  die  Court  of  Obnmoa  Pleas  go  much  filrtlier  io  permit' 
coiapRnBiae  between  partiea  than^thosie  ht  the  Court  of 
Kftig'a  Bench;  some  of  which  go  to  an  extifent  in  prerent-^ 
ing  it,  which  I  do  notperfectfy understand.  ^ 

(72)  Ante,  75.    Shine   y.     310,  &c.  331.  Solicitor's  lien 
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LBmg  r.  Webber,  1  PrL  375. 
V.  iBarrw,  1  JRais. 
i^astet  aa  Coeh,  dM,  5» 


in  hmacy.  Ex  parte  Price, 
2  V€9.  407:  and  in  bankruptcy, 
post,  iSc  parte  Cattle,  630. 
Exparte  Btjfoni,  1  JIfadcl.  49. ^ 
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RITCHIE  V.  AYLWIN.  1808. 

JIfay  4M,  61k. 
^ffTHE  original  Bill  in  this  cause  was  filed  by  seyeral  *  Motion  to 
anderwriters   to    have    two  policies  of  insurance -take  off  the 
delivered  up;  and  for  an  injunction  to  restrain  the  De-*^**f  *^"^""^«^- 

fendaat  from  proceeding  upon  them.    Two  insufficient   *7/.*     **  , 

*  •  t  *•  u    -^^  A^      TT         ■  ^^*  amend, 

answera  were  put  in ;  and  exception9  submittea  to.   Upon     i      d      th 

ar  third  answer  the  Master^s  Report,   dated  the  13th  of'^g^ij  Order 

February,  1808,  stated,  that  if  was  sufficient  as  to  some  after  Excep- 

of  the  Exceptions,  and  insufficient  as  to  others.     On  the'tions  allowed, 

22d  of  February  an  Order  was  obtained,  that  the  Flam-  refused ;  as  a 

tiff  should  be  at  liberty  to  amend  without  costs ;  and  that  ^**®  for  a  Plea 

the  Defendant  should  answer  the  Amendments  land  Ex-  "^^  !!"**  *!" 

ther  from  the 
ceptiona  at  the  same  time.*     The  Bill  was  amended  ac-  amendments 

cordiiigly ;  and  to  the  amended  Bill  a  plea  was  put  in ;  themselfes  or 
aUedging,  that  the  Bill  was  for  several  distinct  matters ;  from  their  ef- 
and  that  the  interests  of  the  Plaintiffs  were  distinct.  feet  upon  the 

•origioal    part 

A  Motion  was  made  by  the  Plaintiffs,   that  the  plea^^  the  biU. 
should  be  taken  off^  the  File  for  irregularity. 

Mr. 


80 


CASES  IN  CHANCERY. 


1808. 


BiTCHIB 

Aylwin* 


Mr*  Sell,  in  support  of  the  Motion.  '    " 

This  is  a  plea  of-  multifariousness  to  the  whole  Bill, 
after  answer  to  part^  and  Exceptions  allowed.  After 
Exceptions  allowed^  and  the  usual  Order  to  answer 
Amendments,  and  Exceptions  together,  the  Defendant 
cannot  put  in  a. plea  only.  The  Court.  wiU,  as  in  the 
late  case  of  Partridge  Y^.Haycraft  (73),  look  at  die 
Amendments  and  the  Exceptions  as  distinet;  and  he 
cannot  by  the  .same  plea  cover  both. 


Sir  Samuel  Romilljf,  and  Mr.  William  Agar,  for  the 
Defendant. 
After  a  full  answer. to  all, . that  was.  contained* in  the 
priginal  Bill,,  long  Amendments  being  introduced,  in  that 
state  of  the  record  the  Defendant  is  entitled  to  plead. 
The  Court  cannot  look  at  the  original  Bill ;  which  the 
Plaintiffs  have  withdrawn  altogether ;  and  must  consider 
this  plea,  standing  upon  the  record,  as  it  has  been  per- 
fected  by  the  Plaintiffs  themselves :  the  old  record  being 
completely  defaced.  The  amended  Bill  stands  altogether 
as  an  priginal  Bill.  It  is  not  necessary,  that  it  should 
contain  a  word  of  the  original  Bill.  The  consequence  of 
refusing  to  permit  a  Defendant  to  plead  to  an  amended 
Bill  is,  that  a  Plaintiff  may  by  contrivance,  after  answer, 
altering  the  BUI  altogether  by  Amendment,  deprive  the 
Defendant  entirely  of  that  species  of  defence ;  and  in  a 
case,  requiring  upon- all  the  principles  of  the  Court,  that 
he  should  have  the  benefit  of  it.  Amendments  may  be 
put  upon  the  record;  charging  the  Defendant  with  acts, 
which  would  subject  him  to  penalties:  gaming  transac- 
tions ;  upon  which  ground  in*,  the  late  case  of  Law  v. 
Nelthorpe  it  was  held,  that  a  demurrer  to  an  amended 
Bill  is  good.  The  case  may  be  put  of  Amendments,  after 
answer  j  those  Amendments  bringing  forward  the  case  of 
an  incestuous  marriage  of  the  Defendant ;  facts,  entirely 

suppressed 


(73)  Ante,  Vol.  XI,  WO. 
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mpptesBed  in  the  original  bill ;  as  it  is.  not  neccfssary,  that 
Aeaidended  bill  should  contain  any  thing,  that  was  in  the 
ori|^aial  bill:  could  the  objefction  to  a  |^a  by  the  De- 
fendant haying  answered  the  original  biQ,  be  maintained 
in  sudi  a  case?  In  the  case  in  Mosely  (  74 )  it  was  held» 
that  a  plea  cannot  be  suppressed  on  motion ;  though  that 
was  a  very  &yourable  case  for  it 


1808, 


Ritchie 

V. 

Aylwin. 


Mr.  BeU,  in  Reply. 
It  is  not  necessary  to  contend,  that  in  no  instance  a 
plea  can  be  put  in  to  an  amended  bill.  The  proposition 
k,  that  the  Defendant  may  select  parts  of  the  bill,  in- 
troduced by  amendment :  and  may  plead  to  those  parts: 
but,  if  he  can  do  that,  he  cannot,  after  answer  filed, 
still  Idss  after  exceptions  allowed,  put  in  a  plea  to  cover 
the  whole  bill,  then  upon  the  record.  Can  the  Court 
dismiss  the  bill;  though  there  is  an  answer  upon  the- 
record,  not.  disposed  of?  -The  answer  must  be  looked 
at  together  with  the  plea.  If,  as  is  represented,  amend- 
ments '  may  be  introduced,  so  as  to  make  an  entirely 
new  Inll,  the  Defendant  may  cover  every  part  of  the* 
amendment  by  a  plea;  and  the  question  will  then  fairiy 
arise,  whether  th^  p)ea  is  over-ruled.  The  question 
upon  this  occasion  is,  whether  a  plea  can  be  put  in  to 
the  whole  record;  including  what  has.  been  answered^ 
and  covering  the  exceptions,  as  well  as  the  atoiend-* 
Bientft.  There  is  no  instance  of  a  plea  after  submitting 
to  answer.   #  • 


The  Lord  Chancellor. 
Thi0  is  quite  a  new  point  of  practice.    The  Plaintiffs 
have  taken  the  right  course  to  avail  themselves  of  the 
objection,  if  it  is  an  objection,  to  this  plea,  by  moving,* 
that  it  shall  be  taken  off*  the  file  for  irregularity;  as  in 

order 
(74)  ^fM.  207. 
Vol.  XV.  F 
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IWffi.         eP4)er  to  decide  uppri  the  worth  of  tl\^  fieo^f   it  m^ 
be  argued*    The  case  in  M[osiely  ( 75 )  ia  it  yer;  94rOil|| 
proof  of  (^at;  upoa    a  secopid   plea  for  waist  of  pais 
\YhyfiY,       ties;  aod>  thpqgh  that  was  as  plaio  4  case  for  ii(0lwg 

prpmptly  as  can  be  iiaaginedi  it  was  held,  that  the  pleit 

must  be  argued.    I  am  not  only  not  at  liberty  to  gQ 

into  the  worth  of  the  plea  upon  this  motioii,  but  I.xmiat 

consider  it  for  this  purpose,  as  a  good  plea.    I  will  take 

it  upon  this  occasion,  that  the  bill,  as  origin^dly  filed,  was 

A  Plea  must    not  open  to  a  plea*    It  is  true,  that  a  plea  must  reduce 

redacethe  de-  the  defence  to  a  siiigle  point;    with  the  qualification* 

fence  to  a        ^^^  ^^  p^j^t  may  consist  of  a  variety  of  facts;    and 

single  point;     ^j^^^  those  fisi^  should  b^  upon  the  record  as  aoon  M 

mair  be.    If  the  Plaintiff  has  a  case,  which  is  Qigen  to  i( 
ever  may  con-       ^  -  ^  i        • 

sist  of  a  va-     P^^'  ^^^  ^^^  ^^  being  such  as  not  to  admit  of  9  plea,  me 
riety  of  facU.     P?£?ndant  floes  npt  plead,  when  he  first  m^ts  the  cauae» 

that  is  to  be  attrihuted,  not  to  him,  but  to  the  Phuntiff. 
If  the  Defendant  answers,  and  the  answer  is  suQcientu 
and  the  Plaintiff  then  moves  to  amend,  and  by  his  amend* 
ment  changes  the  whole  character  of  the  bill ;  ao  tha|» 
as  amended,  it  is  open  to  a  plea^  consider  the  hardship, 
that  may  follow  from  confining  the  plea  to  tke.ameiid* 
roents.  In  most  cases  the  Plaintiff  may,  if  he  pleases, 
piUt  his  whole  case  upon  the  record :  he  does  not  dp  sa ; 
and,  having  to  Ijie  bill,  thus  shortly  framed,  obtained  an 
al|^wer,  he  may  by  amendment  give  a  different  character 
to  the  original  parts  of  the  bill :  so  different,  that,  if  that 
character  had  been  given  to  those  parts  of  tl^  bill,  wben^ 
originally  filed,  which  the  charges,  founded  upon  them, 
borrow  from  the  amendments,  the  Defendant  nnght  have 
protected  himself  by  a  plea.  It  is  not  his  fault,  that  h^ 
has  ao  answered:  the  Plaintiff  compelled  him  so  to  an* 
awer:  he  could  not  protect  himself  from  answering  so; 
and  the  argumentj^  distinguishing  this,  as  a  case^  in  wfaicb 

the 

(16)  Mo$.  207. 
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4be  Deiendgnl  lUs  submitted  to  answer  the  original  l;ill> 
fidk  into  this  statement  $  that,  if  the  Defendant  pleads  to 
tlio  jUnendirtcHfits,  the  Court  must  consider,  whether  that 
plea*  to  the  amendments  is  not  over-ruled  by  the  answer^ 
though  it  may  be  dear,  that,  if  those  amendments  had 
stood  part  of  die  original  bill,,  the  very  facts>  to  which 
the  answer  applied,  would  have  been  so  qualified,  thait 
the  Haintiff  could  not  have  had  an  answer  even  to  thai 
part  of  the  blU,  with  regiEffd  to  which  he  contends,  that 
the  answer  bars  a  plea. 


180& 


RiTCHIB 

r. 
Aylwin* 


The  objection  however  goes  much  farther  than  that. 
I  can  easily  conceive  the  case  of  an  insufficient  answer, 
reported  insufficient;  and  then  the  usual  motion  for 
leave  to  amend ;  and  that  the  Defendant  shall  answer 
the  amendments  and  exceptions  together.  The  Plaintiff 
may  amend,  so  as  to  strike  out  every  thing,  to  which 
the  answer  referred ;  and  there  is  then  left  upon  the  re- 
cord an  answer  to  a  bill  til  Nubibu$:  a  bill,  not  existing: 
or,  at  leasts  in  which  may  be  left  every  charge,  to  which 
the  answer  is  insufficient;  and  introduced  by  amend* 
iQtet  facts,  perhaps  calUng  for  a  discovery,  that  would 
impUcate  the  Defendant  in  criminality;  Can  it  be  con^ 
tended  in  suck  a  case,  that  the  Defendant  is  not  at; 
Eberty  to  plead?  The  effi^t  of  the  practice  either  way 
most  be  hard.  Upon  the  motion  for  leave  to  amend,  and 
that  the  Defendant  shall  answer  the  amendments  and 
exceptions  togetlier,  the  Court  must  either  require  the 
Plaintiff  to  declare  his  amendments,  or  understand  him 
to  pledge  himself,  that  the  amendments  and  excep- 
tions shall  be  in  furtherance  of  the  original  cause ;  and 
Bot  a  new  one :  <Mr  the  Defendant  must  have  Uberty  to 
plead,  or  in  some  yray  to  apply  to  the  Court  to  restrain 
the  Plaintiff  from  keeping  upon  the  record  a  case  of  sa 
much  hardship  as  some  of  those,  to  which  I  have  al<* 
luded. 

F2  My 
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•  My  opinion  therefore  is,  that  topics  have  appeared  in 
the  argument  of  this  motion,  which  shew,  that  the  best 
way  of  examining  whether  this  plea  ought  to  be  admitted; 
is  by  hearing  it  argued ;  and  for  that  the  case  in  Mog" 
ley (16)  is  a  strong  authority.  How  can  the  diflSculty. 
be  got  over  from  the  case  of  amendments,  after  excep- 
tions allowed,  striking  out  every  part  of  the  bill,  to 
which  the  answer  applies;  leaving  upon  the  record  an 
answer,  without  any  biU,  to  which  it  can  refer  ? 


For  the  Plamtiff. 
It  has  been  considered  in  practice,  that  the  De- 
fendant is  concluded  from  pleading;  unless  he  confines 
hb  plea  to  such  parts  of  the  bill  as  are  not  answered ; 
or,  that  it  should  be  allowed  upon  special  application  to 
die  Court 


[♦85] 


The  Lord  Chancellor. 
Is*  there  any  instance  of  such  an  appHcation?  That 
would  relieve  much  of  the  inconvtoience :  but  I  do  not 
recollect  any  application  in  such  a  case  for  leave  to  pleads 
It  is  now  admitted,  that  the  Defendant,  under  those  cir- 
cumstances mu^t  in  some  way  be  set  right:  then  it  must 
be  considered,  what  would  be  the  most  convenient  rule 
in  a  case,  not  the  simple  case,  that  I  have  put,  but  of  great 
complication.  If,  for  instance,  the  Court  is  to  examine^ 
whether  the  plea  to  the  amendments  would  be  over-ruled 
by  the  answer,  it  must  b^  stated  to  the  Court,  what  was 
the  original  BiU :  the  answer :  the  first  amended  bill :  the 
answer  to  that;  the  second  amended  bill ;  and  so  on ;  and 
what  is  proposed  as  the  subject  of  the  plea ;  and  it  must 
be  determined  upon  the  representation  at  the  bar  as  to 
the  effect  of  that  plea,  with  reference  to  the  answer,  as 
*  answering  or  not,  some  of  the  charges,  covered  by  the 
plea.    That  course  would  not  be  so  conducive  to  justice,' 

or- 
(76)  ilfo#.  207. 
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or  ao  conveiiieiit  to  the  suitors ;  astbe  result  could  ndt  be  1808. 

collected  as  effectually  upon  that  application,  as  upon  ^,^,^ 

argumeiit  of  the  plea  itself.  v. 


Ayi^win. 


The  Plaintiff's  Counsel  admitting,  there  was  no  instance 
of  the  special  application  to  the  Court,  which  he  had 
suggested,  the  Motion  was  refused. 


1808. 
March  ^9th. 

The  ATTORNEY  GENERAL  r.  FOWLER.  April  2ltk. 

May  1th. 
WINDER  an  Information  and  Bill,  filed  by  ten  out  of    A  Protestant 

twelve  lessees  in,  trust  of  a  Protestant  Dissenting  Dissenting 
Chapel  at  Edmonton  against  the  two  others,  a  Motion       ^^  ™*^ 
was  made  •  for  an  Injunction  to  restrain  the  Defehdants       j  ^   „,  4:  ^^ 
from  receiving  the  pew-rents,  and  for  the  appointment  of  [^»  ^^  AHor- 
ar  receiver*  ney-General, 

as  a  Charitable 
Blr.  Hari  and    Mr.  Bell,  in  support  of  the  Mo-  Institution, 
tion. 
The  jurisdiction  is  clear,  within  the  distinction  in  The 
Attorney  General  v.  Parker  (  77 ),  and  The  AUomey  Ge^ 
neral  ▼•  prater  (78).     The  suit  was  instituted  upon  the 
public  right  to  sue  by  the  Attorney  General,  at  the  re- 
lation  of  persons,  participating  in  that  right,  and  upon 
the  private  right  of  these  trustees.     Every  institution  for 
^  the  purpose  of  performing  the  offices  of  religion  for  the      [  *^  J 
public,  gratuitously,  is  an  institution  of  a  public  nature, 

which 

C77)  3  AtK   576.      1  Ve$.     Attorney    General    v.    Aw- 
43.  combe,   XIV,    l.       See  th^ 

(78)  Ante,  Vol.  X,    335.     note,  X,  847. 
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which  this  Court  will  protect.  All  theoe  institutions  mb- 
sist  under  the  express  toleration  of  the  Legislature,  that 
they  shall  be  open ;  and  that  all  persons,  who  choosie, 
shall  he  at  liberty  to  attend  gratuitously.  In  that  re- 
spect this  is  a  public  institution,  falling  within  the  de- 
scription of  a  Charity ;  as  understood  in  this  Court.  The 
private  right  is  with  reference  to  the  accommodatioii  of 
the  subscribers:  the  pews  and  seats  being  hired  byfa- 
dividuals ;  who  are  merely  the  tenants :  the  right  as  to 
that  being  vested  in  the  trustees ;  who  receive  the  rents ; 
and  apply  them  to  the  support  of  the  minister  and  the 
different  officers,  to  repairs,  and  other  objects  of  the 
trust. 


Sir  Samuel  Romilltff  and  Mr.  Cooke,  for  the  De- 
fendants. 
This  cannot  be  represented  as  a  Charity  in  any  respect 
To  the  description  of  a  Charity,  in  the  enlarged  sense  of 
this  Court,  two  qualities  are  attached :  1st,  it  must  be 
a  public  benefit:  2dly,  it  must  be  gratuitous.  This  is 
merely  a  private  subscription  for  the  convenience  of  die 
individual  subscribers  :  partaking  of  the  nature  of  a 
Charity  no  more  than  a  voluntary  subscription  for  any 
other  purpose ;  as  a  library ;  of  which  they  were  to 
have  the  common  use.  If  a  sum  of  money  should  be 
beqtieathed  to  purchase  a  library  for  the  public  bene- 
fit, that  would  fall  within  the  description  of  Charity: 
but  an  institution  by  voluntary  subscription  for  the 
education  of  the  subscribers  has  nothing  in  it  of  that 
nature. 


[  •S?  ] 


Then,  as  far  as  this  is  a  Bill,  there  i»  a  defect  of  parties. 
It  is  not  necessary,  that  every  subscriber  should  be  a 
party :  but  the  persons  beneficially  interested  should  be 
parties  in  some  way ;  and  a  suit,  instituted  by  some  trus- 
*tees  against  others,  not  one  of  the  Cestuis  que  trust  being 
before  the  Court,  cannot  be  entertained.     Of  the  ten 

Plaintiffs 
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PlaiiltiflEb  only  two  continue  members  of  this  congrega^ 
turn:  the  other  eight  having  withdrawn.  If^  however, 
the  jlDriidicti<m  can  be  maintained  in  this  case,  there 
IB  no  gromid  for  appointing  a  receiver ;  for  which  pur- 
pose the  apprehension  of  irreparable,  or,  at  lea^t,  ^reat 
mischief  is  necessary.  Much  inconvenience  will  follow 
(Rich  an  appointment.  How  is  the  Order  to  be  en- 
fofccd:  the  jpreater  part  of  the  refvenue  arising  from 
▼olttiftary  subscription,  blended  with  the  pew-rents. 


I8M. 

The 

Attorke*- 

Gbnrral 

e. 

FoWLKfU 


The  Lard  Chancellor. 
This  is  an  application,  not  only  to  restrain  the  Defen- 
dants firom  receiving  these  pew-rents,  but  also,  that  a  re- 
ceiver may  be  appointed ;  and  the  first  objection  b,  that 
tfiis  is  not  property  given  to  a  charitable  use ;  so  that  th^ 
Attorney  General  can  by  Information  miidntain  a  suit. 
On  the  other  hand  it  is  insisted,  that  the  suit  is  instituted, 
not  only  upon  an  Information,  but  uipan  an  Information 
and  Bill ;  and,  if  the  Court  cannot  proceed  upon  the  In- 
fermatioii  by  the  Attorney  General,  it  may  upon  the  Bill. 
Tbe  objection,  taken  to  the  record,  considered  as  a  Bill, 
as  weB  as  an  Information,  is,  that  the  individuals,  in  re- 
spect of  whose  interests  the  suit  is  instituted,  are  not, 
eidier  coliectively,  or  some  suing  for  themselves  and  the 
olSers,  yet  made  paMes ;  and  therefore  the  Court  is  not 
it  liberty  to  interpose ;  and  it  is  farther  contended,  diat 
cases  of  very  pressing  inconvenience  may  arise,  if  the 
Court  should  interpose ;  as  it  is  desired.  In  that  and  the 
other  views  of  this  case  I  have  considered  it  with  anxiety ; 
and  it  strikes  me,  that  there  idll  be  a  degree  of  incon- 
venience from  the  interposition  of  this  Court,  that  will  be 
exceedingly  detrimental  to  the  objects  of  tb^  parties:  if 
^boweiver,  that  interposition  is  due,  and  is  desfa'ed,  the 
inconvenience,  whatever  may  be  its   amount,  is  not  a 

ground  for  refusing  a  Receiver. 

This 


May  Itk. 


[•88] 
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This  property  is  held  by  lease  upon  certam  trusts,  of 
such  a  nature^  that,  though  they  are  for  the  benefit  of  a 
dissenting  congregation,  it  cannot  be  denied,  that  they 
are  a  congregation  of  persons,  whom  the  Law  will  pro- 
tect; and  in  whose  favour  a  trust  will  be  enforced:  the 
nature  of  their'  worship  being  such  as  entitles  them  to 
protection;  and  there  are  abundant  authorities,  that,  if 
this  had  been  either  a  devise  or  a  gift  for  this  purpo^ 
independent  of  the  Statute  of  George  II  (79),  it  would 
constitute  a  Charitable  Use ;  and,  as  such,  would  be  pro- 
tected and  enforced  in  this  Court  ( 80 ). 


.  With  respect  to  the  inconvenience,  that  ms^y  b^  ex- 
pected from  appointing  a  Receiver,  this  congregation 
consists  of  persons,  whose  opinion  is,  that  the  best  mode 
pf  securing  the  due  performance  of .  Divine  Worship  is 
by  electing  a  minister,  and  appropriating  to  his  support 
the  rents  of  certain  pews ;  and  farther  rewardii^g  him  by 
voluntary  contribution  firom  time  to  time.  It  is  i^lmitledf 
that  the  interposition  of  tbis  Court  cannot  possibly  go 
to  the  extent,  that  these  contributions,  purely  voluntary, 
upon  the  part  of  the  persons  attending  this  chapd, 
which  may  be  due  from  the  best  and  most  interesting 
considerations,  can  be  handed  over  to  any  receiver.  No 
person  has  that,  which  the  Law  requires,  as  an  interest, 
in  those  voluntary  contributions ;  the  amoimt,  receipt,  and 
application  of  which  depends  altogether  upon  the  indi- 
viduals, who  may  be  inclinqd  to  make  the  donation  (81  \ 

It  is  then  said,  that  the  lessees  uuder  this  instrument 
have  taken  upon  themselves  a  trust  to  let  the  pews ;  and 

the 


(79)  Stat.  0  Geo.  II,  c.  36. 

(80)  Post,  The  Attorney 
General  t.  WanMoy^  231.  Da- 
vis  V.  Jenkins,  3  Ves.  Sf  Bea. 
^51.  Attorney  General  v. 
Lord  Dudley,  Coop.  146.  At- 
torney General    v.    Pearson, 


9Mer.  353.  Foley  v.  Woni" 
ner,  2  Jac.  ^  Walk.  246.  At- 
fomey  General  v.  Fletcket,  in 
Chaocery,  Michaebnas  Terni, 
1824. 

(81)    Ex    parte    Pearson^ 
6  Pri.  214. 
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•the  rents  aruing  from  them  are  aho  to  be  applied  U^on 
the  trusts  of  this  deed,  as  well  as  the  voluntary  contribu- 
tions. To  any  person,  acquainted  with  societies,  asso- 
ciated i^ipon  these  principles,  the  mischief  must  be 
obvious,  that  will  follow  the  interposition  of  this  Court 
i>y  appointing  a  receiver  of  thete  pew-rents ;  which  are 
generally  paid  by  persons,  who  are  also  the  individualst 
making  fthe  voluntary  contribution ;  and  who  frequently 
make  that  contribution  in  some  degree  in  the  payment 
of  those  pew-rents.  If  by  granting  a  receivisr  I  sever  the 
title  to  receive  the  pew-rents  from  the  voluntary  contribu* 
tions,  I  may  affect  that  fund,  in  which  the  trustees  and 
others  may  be  represented  to  as  having  an  interest,  which 
the  Court  will  acknowledge,  and  endeavour  to  protect; 
and  by  the  means,  intended  for  its  protection,  I  may 
destroy  it.  On  the  other  hand;  if  there  is  an  obligation 
to  pay  those  :  rents,  and  these  persons  think  proper  to 
require- the  performance  of  the  trust,  and  the  rents  are  to 
be  appUed  to  certain  defined  purposes,  in  respect  of  which 
the  trustees  are  answei-able,  there  may  be  cases,  in  which 
the  Court'  cannot  reftise  to  interpose;  though  the  funds 
^emselves  may  thereby  be  put  in  peril* 


1608. 

The 

Attorney- 

Gbnesal 

17. 

Fowi^B. 


'  This  view  of  the  case  strikes  me  in  this  stage ;  as,  ad- 
mitting, that  a  Bill  might  be  filed^  which  would  call  upon 
ike  Court  to  decide,  whether  a  receiver  should  be  ap- 
pointed, and  this  restraint  as  to  the  pew-rents  imposed, 
or  not,  •  the  question,  if  likely  to  introduce  mischief  to 
this  society,  and  peril  to  their  funds,  taking  the  objec- 
tion for  want  of  parties  to  be  well  founded,  would  be  a 
question  rather  of  time  than  merits ;  as,  when  the  proper 
parties  should  be  added,  the  Court  must  interpose  upon 
the  record,  so  changed.  I  am  not  inclined  to  go  much 
farther  than  to  intimate  this  opinion ;  that,  if  it  b  ad- 
mitted, that,  individuals  purchasing  the  lease  of  the  pre- 
misesj  ^d  assigning  it  to  trustees  for  the  purposes  of 

such 
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iuGh  a  ineetiiig-botise^  cnr  a  peraon,  entiiM  to  the  pre- 
ittbes  for  a  teim  of  years,  bequeathhig  them  to  tmstets, 
indepaideiit  of  the  Statute  (88 ),  that  asaignmeiit  or  be- 
quest would  constitute  property^  irhidi  the  Court  would 
be  bound  to  consider  devoted  to  diartty,  and  to  deal  with 
Bin  such,  and  the  case  before  me  being  only,  that  ten  or 
twehe  persons  hare  become  lessees,  engagpig  in  stipula- 
tions, that  form  the  consideration  <m  their  part  for  the 
purehase  of  this  lease,  and  Tokmtarily  imposittg  upon 
themselves  tiie  execution  of  the  trust  for  charitaUe  pur- 
poses, it  ^ould  be  difficult  to  contend,  that  they  are  not 
purchasers,  giving  this  property  to  the  trusts  and  uses 
of  tiie  deed.  I  do  not  wish  to  go  forther ;  feding,  that 
the  exercise  of  tiiis  juxJsdiction  in  a  mode,  that  will  h»- 
lard  tiie  existence  of  the  object,  will  not  be  judidoos : 
boti  if  the  BiD  should  be  amended,  as  a  BiD,  or  if  this 
is  to  be  tal^en  as  a  gift  by  the  lessees,  as  purchasers  of 
the  lease,  giving  it  to  charitable  purposes,  I  feel,  that 
I  shoidd  be  obfiged  to  execute  it* 


The  best  course  therefore  wilt  be  to  let  this  MbticMi 
stand  over ;  and  to  impress  upon  these  parties  die  weighty 
consideration,  whether  it  is  not  better  to  compose  their 
temporal  differences ;  which  cannot  subsist  witiiout  great 
hazard  to  their  religious  concerns ;  and  to  endeavour  at 
least  to  settle  their  disputes  without  calling  upon  Una 
Court  to  mterpose  its  jurisdiction. 


(82)  Sut  0  Geo.  II.  c.  36. 
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JL  MOTION  was  made  for  the  appointment  of  a  Re-    Appobtawnt 

caver  upon  an  estate  in  the  East  Indies.  ^1  *  ReceiTer 

of  an  estate  in 

India. 
The  Lord   Chancellor,   grantmg  the  Motion,  said.    The  ReceiTer 

the  rents  should  be  remitted  to  some  person  in  England;  to  be  in  Eng^ 
who  may  pay  them  into  the  Bank*  iand;  acting 

.    by  an  Agent 
Sir  Samuel  Bamilly,  in,  support  of  the  Motion,   sug-    Inquiry  di- 
gested, that,  as  a  Receiver  in  India  would  be  out  rf  the  ^^^^^^ 
juiisdictioii,  some  person  in  this  country  should  be  the  rp        ^^g^u 
Receiver ;  who  might  appoint  his  own  agent  in  India.        wbieb  he 

should  not  be 
The  Lard  C^mcellor  approved  that  course;   and  permitted  le 

laid,  there  must  be  some  provision  to  prevent  the  ne»  1^ 

cessity  of  apfdying  to  the  Court  from  time  to  time  for 

permiesion  to  let. 

A  Reference  was  accordingly  directed  to  the  Master 
to  inquire,  what  should  be  the  Term,  beyond  which  the 
Receiver  should  not  be  permitted  to  let. 
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Feft.  Iff. 
Jf«y  9fA. 


The  Lord  Chancellor, 
•        Thompson,  Baron. 
Lawrence,  Justice, 

to  the    rpHE  Bill  in  this  cause  stated  the  WiU  of  Lord  Leigh, 
^"T'^k^  ^**®^  *®  ^^*^  of  May^   1767;    devising  aU  his 

OBiiiaiiiad  for  estates,  subject  as  to  part  to  a  term  of  five  hundred 
life;  with  re-  J^^rs,  to  his  A&iet  Mary  Leigh  for  her  life;  with  re- 
mainders to  •  mainder  to  her  first  and  other  sons  in  tail  male  ; '  re- 
her  first  and  mainder  to  her  daughters  in  tail  general,  as  tenants  in 
other  tons  in  common;  remainder  to  his  sister  Ann  Haehet  for  her 
tail  male;  to  jjf^.  remainder  to  her  first  and  other  sons  in  tail;  with 
her  daogbters  ^  linutation  in  remainder  in  these  words:  «  Unto  the 
\  '   'Vfirst  and  nearest  of  my  kindred  being  male  and  of  mj 

•  to  his     "  name  and  blood  that  shall  be  living  at  the  determina- 
sister  B.  then  **  ^^^^  ^^  ^^^  several  estates  herein  before  devised  and  to 
married,  for     *^  the  heirs  of  his  body  lawfully  begotten.'* 
life,  and  to  her 

first  and  other      The  Bill  farther  stated  the  death  of  Lord  Le^i  in  the 
sons  in  Uil:    y^^r  1786,  and  o(  Mary  Leigh  in  June,  1806,  without 

remainder  to    i^^^.  j^n  HacJiet  having  died  in  her  Ufe-time  without 
the  first  and    .^^^^ .  ^^ ^  ^^^  ^^  ^j^^  ^j^^^^  ^^  ^^^  ^^^^j^  ^^  j^^^  ^  .  ^ 

nearest  of  nis    ,     -^,  .    .^  j  •     i     «  -,'  « , .    ,     , 

kindred  beins  ^®  Plamtiti  was  and  is  the  first  and  nearest  of  kindred, 

male  and  of      being  male>  of  the  name   and  blood  of  the    testator, 
bis  name  and  living 

blood,  that  shall  be  li?ing  at  the  determination  of  the  estates  before 
devised,  and  to  the  heirs  of  his  body. 

A  person,  claiming  under  the  last  limitation,  must  be  of  the  name, 
as  well  as  the  blood ;  and  the  qaalification  as  to  the  name  is  not 
satisfied  by  having  the  name,  taken  by  the  King's  License,  previous 
to  the  determination  of  the  preceding  estates. 


CAS£S  IN  CHANCERY, 


93 


IMng.  at  tbe  death  of  the  said  Mairy  Leigh;  and  that». 
being  the  son  otJokn  Smithy  Esq.  he  had  on  the  8th  of 
April,  ISOZf  obtained  his  Majesty's  License,  that  he  and 
his  issue  might  assume  and  take  and  use  the  surname  of 
Leigh,  instead  of  that  of  Smith,  which  surname  oi  Leigh 
he  bw  ever  since  assumed/ taken  and  used*. 


1608. 


Leigh 
Lbh3H« 


The  Bill  prayed  an  account  of  the  rents,  and  profita 
of  the  estates,  formerly  belonging  to  Lord  Leigh,  and 
comprised  in  the  term  of .  five  hundred  years,  and  that 
the  trustee  of  the  term  may  assign  it  to  the  Plaintiff; 
and  deliver  up  to  him  all  deeds  and  writings  jrespectr 
ing  it* 


To  this  bill  a  Demurrer  was  put  in. 

Sir  Samuel  RomiUy,  Mr.  Trower,  and  Mr.  East,  id 
support  of  the  Demurrer.  i 

^he  Plaintiff  claims  as  the  first  and  nearest  of  kindred^ 
being  male,  of  the  name  and  blood  of  the  testator  Lord 
Leigh,  living  at  the  death  of  his  sister  Mary  .Leigh ; 
and  the  only  question  is,  whether  the  Plaintiff  is  entitled 
under  the  last  linntation  in  the  Will  of  IjotA  Leigh*,  or 
18  upon  the  statement  of  his  bill  a  mere  stranger,  without 
interest  in  these  estates.    The  demurrer  is  in  substance, 
that .  the  Plaintiff  has  shewn  no  title  to  relief  in  equity ; 
ind  this  is  a  mere  question  of  intention.     The  Plaintiff 
moat  shew,  that  he  answers  every  part  of  this  description.u 
The  intention  of  the  testator  must  have  been,  that  bis 
estates  should  go,  either  to  the  person,  most  nearly  re- 
lated to  him,  being  male,  and  who  had  the  name  of  Leigh 
by  inheritance;  oriie  must  .have  had  the  object,  for  the 
purpose  of  preserving  the  name,  that  the  estates  should  * 
go  to  3  a  person  of  that  name.     No  anxiety  appears  in 
any  part  of  this  Will  to  perpetuate  the  name;  and  it  ap- 
pears 
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1808.         peart  clearly,  that  he  had  no  aach  dedra,  fif«iD  the  ptchi 
-  vioua  UmitationiB  to  his  two  mten,  and  th^  issue ;  and 

p^  file  drcumstaiice  of  the  name  is  only  introdooed  upon 

Lbioh.  the  improbable  event,  that  both  his  sistem  might  die 
without  issue ;  both  being  then  young ;  and  one  of  them 
married.  The  estates  ako  are  limited  expfesaly  ered 
to  the  daughters  of  Mrs.  Leigh.  His  intention  there- 
fiiie  was  to  mark,  as  he  has  with  great  anxiety,  his 
nearest  rektion  of  the  male  hue;  that  person  also 
having  die  name  of  Leigh  by  inheritance,  not  by  pur- 
chase. 

The  statement  of  this  bill,  that  the  Plaintiff's  nave 
was  Smith,  is  equivalent  to  stating,  that  he  is  a  relation 
in  the  female  line.  In  Bon  v.  Smith  (88)  under  a  de- 
vise to  the  next  of  his  name  it  was  held,  that  a  married 
daughter  could  not  take.  Jobmris  C<ue{S^)  is  to  the 
same  effect.  In  Coundery.  Clarke  (85).  A.  had  issue 
a  son  and  a  daughter :  the  daughter  married ;  and  had 
issue  two  daughters.  A.  devised  to  his  son,  but,  if  he 
die  without  issue,  '^  to  my  right  heirs  of  my  name  and 
^  posterity  :**  the  son  being  dead  without  issue,  it  was 
held,  that  the  land  should  not  go  to  the  uncle;  for, 
though  of  his  name,  he  is  not  heir ;  for  the  issue  of  ^the 
daughter  is  heir. 

The  result  of  those  authorities  is,  that  the  party  must 
answer  bodi  parts  of  the  description.  In  Barlow  v.  Bate^ 
moil  (86)  the  House  of  Lords  determined  upon  the  in- 
tention, that  the  daughter  should  marry  a  person,  en- 
titled by  birth  to  the  name  and  arms  of  the  iamily ;  not 
one,  who  had  assumed  them.    Lord  Hardwicke  in  PffQi 

Y.Pyot 

(83)  Cro.  Eliz.  532.  Ib/e's  MSS.    Co.  Lit.  24  b. 

(84)  Cro.  Eliz.  676.  note  145. 

(86)  Hob.  29.    Mom\  860.         (86)  3  P.  Will.  65.    4  Bro. 
iBrownl.   \20.      SUted    by      P.  C.  194. 
Mr.  Hargrove      from    Lord 
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¥•  Pffoii^n  )  exipresaes  the  same  opinion ;  referring  to  that 
case  with  approbation ;  and  puts  the  very  case  now  be- 
fore the  Court  (88  ) :  '*  If  ijk  refers  to  the  namei  suppose 
^*  %  perwD  <if  oeaier  relation  than  any  of  those  now 
^before   the   Court>   but  original^  of  another  name» 
^  diaoging,  it  %6  Pyoi  by.  Ac);  of  Parliament :  that  would 
not  Ccime  withiti  tbe  description  of  nearest  relation  of 
the  name  otPyot;  for  that  would  be  the  contrary  to 
'*  the  intention  of  the  testatrix ;  and  yet  that  description 
'^  is  answered;  being  of  the  name  oiPyat  and  perhaps 
**  nearer  in  blood  than  the  rest.*'  It  is  not  probable,  that 
the  testator  should  intend,  that  the  name  should  be  as^ 
sumed  in  this  way;    which  might  afterwards  be  relin- 
quished.   A  name,  taken  with  the  Tiew,  as  Lord  Hard- 
wide  expresses  it,  to  ia  scramble  for  an  estate,  is  in  sdme 
d^pree  a  fraud  upon  tiie  testator's  intention.    Pyot  v* 
Pyo/(89)  is  a  case  of  a  mixed  nature;  and  the  argu- 
ment, as  to  real  estate^  that  tbe  description  is  to  be  con- 
fined to  die  first  and  nearest  in  course  of  descent,  ¥ras  in- 
applicable to  personal  property:  but  as  the  real  estate 
was  involved  with  the  personal,  the  construction,  appli- 
cable to  the  latter,  wad  applied  to  the  real  estate :  the  Will 
as  to  the  personal  estate,  which  could  not  be  taken  from 
them,- furnishing  the  rule  as  to  tiie.real:  but  Lord  Hard* 
wieke,  contemplating  the  circumstance  of  a  person,  as- 
taming  tjie  name  for  the  purpose  of  entitling  himself  to 
the  testator's  bounty,  puts  almost  in  precise  terms  this 
case;  and  declares,  that  the  assumption  of  the  name  by 
Aet  of  Parliament  fi>r  that  purpose  would  not  do.     In 
Barlow  v.  Batetnan  (90)  the  condition  was  to  marry  any 
person  of  die  name  of  Barlow;  not,   as  in  this  Will, 
koking  to  any  particular  line  of  descent    There  was  a 

ground 
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(87)  1  Vet.  335. 

(88)  1  Vn,  338. 

(89)  1  Vet.  335. 


(90)  3  P,  Will.  G5.    4  Bro. 

P.  a  194. 
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ground  therefore  for  the  opinion  of  the  Master  of  the 
RolU. 

This  rule  is  laid  down  by  Lord  Chief  Justice  WUkit 
that  the  intent  of  the  testator, ought  always  to  be  taken, 
as  things  jstood  at  the  time  of  making  his  M^  and  not 
to  be  collected  fircHn  subsequent  accidents;  which  the 
testator  could  not  then  foresee  (91).  This  testator's 
preference  of  the  male  line  of  his  family,  as  in  Chap- 
nunCs  Ccue{92\  is  evident:  but  he  does  not  sacrifice 
to  that  object  his  sisters ;  who  had  immediate  daims 
upon  him. 


The  Lord  Chancellor. 
The  Plaintiff's  argiunent  must  admit,  that,  if  Mrs.  Har 
chet  had  a  daughter,  and  that  daughter  had  a  son,  that 
son,  taking  the  name  of  Leigh  by  his  Majesty's  Licence, 
would  have  excluded  all  the  males. 

For  the  Demurrer. 
The  fair  conclusion  is,  that  the  testator  meant  a  per- 
son in  the  male  line  by  patronimic  descent ;  and  codd 
not .  mean  any  remote  descendant  in  the  female  line; 
overlooking  those,  who  were  nearer.  He  mig^t  think  it 
right,  that  an  estate,  descended  for  ages  in  the  paternal 
line,  should  not  go  to  the  maternal  fine ;  deviating  firom 
that  course  only  in  favor  of  the  immediate  object,  his 
sisters,  and  their  families.  Upon  several  authorities, 
**  blood"  is  included  in  **  kindred:"  by  the  subsequent 
use  of  the  word  ''  blood  "  therefore  the  testator  must  be 
taken  to  mean  something  more:  viz.  *^name  by  blood;" 
and  some  effect  must  be  given  to  every  word;  if  that 
can  be*  That  this  is  the  true  etymology  and  sense  appears 

in 


(91)  WaUi,  297.    Doe,  OH, 
dtm.  of  Morrii  v.  Underdoicn, 


(92)  Dy.  33d  b. 
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iMiSirMoyle  FmcKm  Ck»se(98):  "  Cognmen  MajonUn 
^eti  ex  Sanguine  tracium"*  (  94  )•  The  name  therefore 
under  this  Will  must  be  the  name  by  blood :  not  a  name, 
assumed  afterwards  merely  to  answer  this  particular  pur- 
pose i  and  the  Plamtiff  both  under  the  authorities  and  the 
intention  does  not  answer  the  description. 

•  •    ■ 

Mr.  Bichards,  Mr.  Leach^  and  Mr.  WUtiam  Agar, 
for  the  Plaintiff. 
If  the  paternal  line  is  to  be  considered  as  the  testator's 
object,  it  does  not,  upon  this  record,  follow,,  that  the 
Plaintiff  has  not  descended  through  his  mother  from  the 
fiunily  of  Leigh.  In  the  first  devise  the  testator  cer- 
tainly does  not  affect  any  care  about  the  name  of  Leigh. 
He  ]>asses  by  the  daughters  of  his  second  sister ;  and 
prefers  the  person,  answering  the  subsequent  description ; 
whoever  he  may  be ;  perhaps  a  collateral  relation  very 
distant.  The  question  comes  to  this ;  whether  this 
Plaintiff  is  not  to  be  considered  as  the  devisee ;  ap- 
pearing at  this,  the  given  time,  with  the  name ;  though 
previously  to  the  year  1802  he  bore  the  name  oi  Smith. 
Upon  this  argument  it  must  be  admitted,  that  he  answers 
all  the  other  requisites;  and  it  is  too  much. upon  this 
Will,  devising  to  a  person,  who  might  be  a  very  remote 
relation,  to  the  exclu»on  of  the  daughters  of  the  tes- 
tator's sister,  to  conclude^  that  he  had  a  predeliction  for 
persons  of  the  name  of  Leigby  merely  on  that  account* 
The  construction  must  be  upon  the  Will  itself^  not  upon 
nipposed  cases,  never  contemplated  by  the  testator. 

•  •    •  ■         "        ' 

In  Barlow  v.  Bateman  (  95  )  the  opinion  of  Sir  Joseph 

Mytt,  that  even  a  voluntary  assumption  of  the  name, 
without  licence,  would  do,  and  his  reasoning  upon  the 
^subject  of  surnames,  are  strong  in  this  Plaintiff's  favor ; 
sod  the  Reversal  of  the  Decree  does  not  form  an  ob- 
jection. 

(93)  6  Co.  63.  (9.5)  3  P.  WiU.  G5.  4  Bro. 

(94)  6  Co.  65.  P.  C.  194. 
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jeotioik  It  must  be  reeoUeetecl,  that  the  {M^erOigAtiTe 
to  gn^t  axmBf  an  important  appendage  to  the  surname 
of  a  family/  yet  subsists ;  and  the  Court  of  Chivahy  k 
stiUl  in  existence^  No  person  by  his  own  authority  can 
assume  arms.  A  person,  bearuig  arms,  must  necesaarify 
be  of  that  familyi  whose  arms  he  bears.  In  that  ease 
the  arms  could  not,  «ts  the  name  might,  be  assumed: 
that  person  therefore  could  not  answer  the  description 
in  the  most  important  respect ;  as  a  man  of  the  ikmily  dT 
BarloWy  having,  not  only  the  name,  but  the  arms  ako, 
was  intended. 


[♦99] 


This  Plaintiff  has  by  that  authority  had  the  taaat  of 
Leigh  ever  since  the  year  I  SOS :  he  is  also  of  the  blood, 
and  the  first  and  nearest  kindred  of  the  name  and  Uood. 
He  must  admit,  as  your  Lordship  has  observed,  that  if 
a  daughter  of  Mrs.  Hachet  had  a  son,  that  son,  having 
assumed  the  name  of  Leigh,  would-  have  answered  the 
description  i  and  must  have  had  the  preference  r  but,  the 
Plaintiff  being  the  person,  who  answers  the  description, 
the  circumstance,  that  another  person  might  have  come 
into  existence,  and  might  havc^liad  a  preferable  title, 
cannot  form  an  objection.  What  is  the  meaning  of  a 
surname  by  birth  !  It  is  acquired  only  by  usage;  and 
may  be  abandoned.  The  €!ourt  is  desired  to  introduce 
into  this  limitation  these  words  ''  by  course-  t)f  patro- 
•*  nimic  descent**  Words  in  aWill  are  to  be  understood 
according  to  their  plain  and  sensible  import ;  unless  that 
sense  would  give  an  irrational  intention ;  or  is  controuled 
by  a  clear  intention,  collected  from  other  parts  of  the 
WilK  This  testator  seems  to  have  had  two  objects :  Uy 
perpetuate  the  estate  in  his  name ;  and  that  it  should  be 
so  perpetuated  by  the  first  and  nearest  of -his  kindred* 
He  uses  the  term  "  name^*  generally;  which  must  be 
^  understood,  by  whatever  means  acquired.  That  con^ 
structioq^  which  advances  both  the  objects,  is  the  most 
sensible.    If  the  testator  had  left  a  niece,  who  had  a  son. 


IS 


14  tbe  ioference  irrational^  that,  if  Jus  object  would  have  190^ 
been  promoted  by  that  son's  taking  the  namej  the  te&-  h^u 
tator  should  have  intended  to  prefer  that  son  to  a  very  t^. 

Innate  lebtito?     The  construction,  oootended  by  this        Lbigh. 
^muner,  mufst  exclude  that  case.    Although  words  may 
1^  Mded  in  aWiU,  or  qualified, .  fiNun  the  phun  intention,  ;  -^ 

CpUeeted  firom  other  parts,  plain  words  cannot  be  con*  •^'f 

timiled  byconjecturew  Is  the  argument  irrational,  that 
the  testator. intended,  not  to  impose  the  condition  upon 
a  near  r^latioB,  a  grandson  of  his  sister  Mrs.  Hackei, 
ftff  Wtance^  according  to  the  case  put  by  your  Lordship, 
birt  that  it  should  be  annexed  to  the  limitation  in  favour 
of  m  more  remote  relation  ?  "Why  should  he  prefer  the 
iMk  line,  except  io  perpetuate  the  name  ?  Most  of  th6 
WtfapHties,  which  have  been  cited^  are  upon  the  general 
construction  of  the  word  ^'  name.^  Lord  Hardwicke's 
oonstructibn  in  Pyot  v.  Pyot  (96),  that  il  was  not  ne- 
cessary, that  the  claimants  should  be  of  the  name  of 
Pifoit  according  to  the  description  of  the  Will,  if  they 
weie  of  the  stodc,  appears  extraordinary. 

Xawrence,  Justice. 
According  to  a  manuscript  note  of  that  case,  which 
I  have,  the  bequest  wtts-  ^'  to  -my  nearest  relation  of 
'« the  name,''  not  ''  otPytti;'  but  "  of  thePyo^r,-  and 
tbfit  mrcmnstanoe  •  apii^ears  to  weigh  with  Lord  Hard* 
iwdte(97). 

For  the  Plaintiff. 

That  makes  it  eensislent ;  and  a  clear  autibority  for  this 

PUntiff ;  wha  was  not  neeessartty  to  have  the  name  of 

^LdjgA  .*'  the  limitation,  not  being  to  a  person,  bearing      [  e  iqq  ] 

diat  name,  is  satsfied  by  a  person,  sprung  firom  his  name 

aad  blood. 

In 

(MJ  I  Ves.  335:  says,  that  tbe  words  "  of  the 

(VI)  ^  Vei.  338.  Mr.  Belt,     name''  are  not  in  the  Regh- 
in  his  Supplement,  page  161,     ier^s  took. 
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In  ShepparcTs  ToucHsione  ( 98 )  several  cases  are  put 
as  to  the  meaning  of  the  word  ''  nearest.** 

In  Barlow  ▼•  Batefnan  (99)  the  only  reason^  stated  in 
the  Appeal,  is,  that  the  Respondent  could  not  assume 
the  name  legally,  otherwise  than  by  Act  of  ParliiEiment. 
This  Plaintiff  has  legally  assumed  the  name,  by  the  King's 
license.  The  question  is,  not,  whether  that  assumption 
is  voluntary ;  as  it  is  in  either  case ;  but,  whether  it  is 
legal :  and  this  mode,  by  the  King^s  license,  is  the  daily 
course.  A  name  can  legally  be  assumed  only  by  one  of 
these  two  modes ;:  which  are  mentioned  by  Lord  Mans-' 
field  in  Gulliver  v.  Ashby  ( 100).  Suppose  the  branch,* 
which  the  testator  was  supposed  to  prefer,  had  changed 
the  name  ot  Leigh  f  and  acquired  another,  by  the  King's 
licence. 


A  person, 
taking  a  name 
hy  Act  of  Par- 
liament, does 
not  lose  bis 
original  name; 
and  might  take 
a  legacy  by  it 
The  effect  of 
theKing*s  li- 
cense is  only 
permission  to 
use  a  name: 
not  imposing 
it 


This  Lord  Chancellor. 
In  that  case  he  would  not  have  lost  the  other-  name. 
An  Act  of'  Parliament,  jpving  a  new  name,  does  not 
take  away  the  former  name:  a  legacy  given  by  that 
name,  might  be  taken.  In  most  of  the  Acts  of  Par- 
liament for  this  purpose,  there  is  a  special  proviso  to' 
prevent  the  loss  of  the  former  name.  The  King's  li- 
cense is  nothing  more  than  permission  to  take  the  niime;' 
and  does  not  give  it  A  name,  therefore,  taken  in  that 
way,  is  by  voluntary  assumption  ( 1  )• 

For 


(96)  Page  436. 

(99)  3  P.  WiU.  05.    4  JJro. 
P.  C.  194; 
(100)  4Btir.  1929;  see  1940. 

(1)  In  Hoe,  on  the  demite 
ofLuscombe  v.  Yate$,  6  Bam. 
Sf  Aid.  $44,  the  volantary  as- 
somption  of  a  name  was  held 
sufficient  to    prevent  a  For- 


feitmre ;  though  'the  farther 
direction,  to  procure  within 
a  limited  time  an  Acl  of  Par- 
liament, or  other  sufficiebt 
authority,  had  not  been  fol- 
lowed; that  term  upon  the 
Gonstmction  of  the  Devise 
not  being  imperative. 
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.-      For  the  Plaintiff.  1808. 

4    The  person  who  answers  .the  description^  when  the 
contingency  happens,  is  to  take.    The  Plaintiff  is  there- 
fore entitled,  as  having  the  name,  acquired  legally,  at       [  Leigh. 
that  time,,  and  no  other  name ;  and  the  Court  will  not 
strain  in  favour  of  a  much  more  remote  relation. 

'  ■ 

Sir  Samuel  RomiUy^  in  Reply. 
The  proposition,  advanced  by  the  demurrer  is,  that, 
taking  the  whole  of  this  WiU  together,  the  testator  in- 
tended a  person,  who  is  of  his  name,  as  being  of  his 
.blood ;  answering  also  the  other  parts  of  the  description ; 
every  part  of  which  points  to  connection  with  him  and  his 
•family.     It  would  be  difficult  to  express  the  idea  he.  had 
by  other  words :  it  could  not  be  done  by  merely  inserting 
,the  words  **hy  descent;*'  though  for  convenience  Used  in 
•the  argument ;  as  strictly  a  man  cannot  be  said  to  have 
a .  name  by  descent ;  taking  nothing  .by  descent  until  the 
death  of  the  ancestor.    The  testator  must  have  intended, 
either  a  person  having  his  name,  as  being  of  his  blood, 
as  connected  with  him ;  or^  that  the  person,  enjoying  his 
estate,  should  have  the  name  \  and  the  latter  construction 
is  excluded  by  shewing,  that  he  had- no  such  anxiety,  that 
the  name  and  the  estate  should  go  together;    The  object, 
•attributed  to  him,  not  to  impose  this -condition  of  taking 
the  name  upon  such  n^ar  relations  as  his  sisters,  or  their 
.immediate  issue,  but  to  shackle  the  estate  of  a  more  re- 
mote descendant,  is  absurd.  .  An  object  so  extraordinary, 
•it  18  to  be  presumed,  would  have  been  secured  by  an  ex- 
press condition.    Upon  the  whole  Will  no  other  inten- 
tion can  be  attributed  to  him  than  to  express  a  person 
having  the  name  by  blood :    that  is, .  as  being  of  the 
Uood. 

.    The  case  of  Barlow  v.  Bateman  (2 )  is  a  direct  autho- 
rity ; 
(2)  3  P.  WilL  65.  4  Bro.  P.  €.  104. 
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rity ;  and  a  much  stronger  case  than  this*  by  the  ex- 
tract from  the  WiD,  in  Mr.  Cox's  note,  and  nccording  to 
the  printed  case  in  the  House  of  *Lords,  it  appears,  that 
nothing  about  the  arms  was  expnsfemed.  The  assumption 
of  a  name  by  Act  of  Parliament  is  as  much  a  roluntarj 
act  as  by  the  King's  liciMDee,  or  without  atiy  atuthorify. 
The  King's  licence  merely  gives  permission  to  the  party 
to  use  the  name,  if  he  thinks  proper:  not  imposing 
upon  him  the  necessityof  .taking  it;  and,  the  bill  itates, 
that  the  Plaintiff  assumed  the  name  of  Leigh  instead  of 
that  of  Smith.  What  would  have  been  the  offence  of 
not  usihg  the  former?  A  name  by  Act  of  Parliament, 
with  the  express  injunction  to  use  that  name  onfy,  would 
form  a  case  of  considerable  difficulty;  and  probably  the 
party,  being  restrained  from  taking  the  name,  would  not 
be  entitled  to  the  estate.  The  case  otPyat  v.  Pffoi{8)9 
with  the  explanation,  that  has  been  given,  is  very  in- 
telligible. 


Mmf  9tk. 


Lawrence^  Justice^  having  stated  the  case,  de- 
livered the  following  opinion: 
The  demurrer  to  this  bill,  admitting  the  facts,  stated 
in  it,  has  raised  the  questions ;  upon  which  your  {jord- 
ship  has  been  pleased  to  call  uppn  us  for  our  assistance; 
which  were,  whether  it  be  not  necessary,  that  the  person, 
entitled  under  the  devise  in  question,  should  be  both  of 
the  blood  and  name  of  the  testator;  and,  if  it  be,  whe- 
ther the  being  of  his  name  is  satisfied  by  the  Plaintiff's 
having  assumed  the  name  oi  Leigh  by  his  Majesty's  li- 
cence; in  answering  which- the  only  inquiry  to  be  made 
is,  what  was  the  intent  of  the  testator;  and  whom  did 
he  mean  to  describe  by  the  words  he  has  used. 

Though 


(3)  1  VtM.  935. 
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Though  die  Plamtiff;  by  ialdng  the  name  of  Leigh,         laoB. 
■my  have  brought  himaelf  within  the  letter  of  the  Will, 
yet  the  demurrer  does  not  admit,  as  was  said  in  argu- 
aent,  that  he  answers  the . description  in  tl^  Will;  fi>r        LbigH. 
Ibat  will  depend  on  whether  the  Plaintiff  comes  within 
thi  tneamng  of  the  words ;  as  they  have  been  used  by  the    If  the  mean- 
testator  ;  and,  though  it  be  true,  that,  if  tbat  meaning  iog  of  a  Will 
be   ascertained,  np  reasoning  from  supposed  oases  .can  *'  ascertamed, 
kdfice  the  Court  to  put  a  different  constrn^stion  upon  "•^■•oningfrom 

the  Will,  but  can  only  lead  to  a  conclusion,  that  the  *"PP^*® .  ^■•^* 
-    ^  ^       ,.-  „    ,  «   ,       ,:-        will  not  mdoce 

tttttator  did  not  see  all  the  consequences  of  the  dispo-  ^^  Court  to 

Mtion,  he  may  have  made,  yet  in  endeavouring  to  ascer-  make  a  differ- 

tain  the  meaning  of  a  testator,  the  absurdities,  improba-  ent  construe- 

bilities,  and  inconsistencies,  which  may  arise  out  of  cases,  tion;  but  can 

iUling  within  one  construction,    or  another,  have  con-  ®°^y  *®*^  *o  a 

atanttfr  been  attended  to,  with  «  view  of  ascertaimng  ^^^^i^c^o^i^^Q' 

,             .  ©  that  the  TesU- 

fuch  meanmcr*  ... 

^  tor  did  not  see 

all  the  Gonse- 
I«  the  course  of  the  argument  it  was  stated  at  the  Bar,  quences :  but 

and  I  think  justly,  tibat  the  testator  in  requiring  the  re-  the  absurdities, 
mainder-man  to  be  of  his  name  could  only  have  one  of  improbabili- 
two  objects  in  his  view :  viae,  either  that  of  continuing  **®'»  *°^  in- 
hia  estate  in  the  name  of  Leigh  from  Attachment  to  it,  conwstencies, 
hj  inducing  those,  who  from  time  to  time  might  answer  ^^ 

Ihe  other  descriptions  }n  his  Will,  to  assume  that  name,  ^^^^^   fallinir 
■ad  thereby  to  complete  in  themselves  the  whole  descrip-  within  one  con- 
tmij  which  he  willed  the^  remainder-man  should  answer;  struction  or 
or  eke,  that«of  adding  to  the  circumstances,  ^  had  be-  another,  are 
fiuee  ^required  of  the  remainder«man,  a  farther  character,  attended  to, 
iB4ependent  of  any  act  of  his  owit':  aii<  which  could  only  ^^^^  a  view  of 
bdong  to  him  in  consequence  of  his  descent  from  the    f^^^  ^^^^'^S 
saaw  stock  with  the  testator;  with  a  view  of  excludiQg 
idl  of  that  stock,  who  might  not  have  that  ad4ition«l 
diaracter  belonging  to  them. 

In  order  to  ascertain,  whether  the  first  of  these  two 
oljects  was  that,  which  the  testator  had  in  his  view,  tb^ 

situation 
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Lbigh  . 

V. 

Leigh. 


situation  and  cireumstances  of  his  family  at  the  time  of 
making  his  Will  have  great  weight.  He  does  not  ap- 
pear to  have  had  any  rery  near  relations  but  his  two  sis- 
ters ;  for  how  near  a  cousin^  Mr.  Craven  was,  does  not 
appear;  one  of  his  sisters  was  single;  and  the  other 
married  to  a  gentleman  of  the  name  of  HacheL  These 
sisters  in  different  degrees  were  the  immediate  objects 
of  his  bounty ;  and  were  with  their  children  the  only 
persons,  whom  in  the  disposition  of  his  real  estates  he 
can  be  said  to  have  distinctly  contemplated.  To  his 
sisjters  he  gave  estates  for  life,  and  to  the  sons  and 
daughters  of  the  one  and  the  sons  of  the  other  he 
gave  estates  tail,  without  any  reference  whatever  to  his 
own  name. 


From  these  limitations  in  hb  Will  it  has  been  argued, 
and  I  think  truly,  that  his>  requiring  the  name  of  Leigh  of 
the  remainder-man  could  not  proceed  from  any  anxiety 
about  the  continuance  of  his  name;  as  such  anxiety  is 
perfectly  inconsistent  with  a  disposition,  which,  if  his  es- 
tate followed  the  first  limitations  of  his  Will,  in  the  family 
of  either  of  his  sisters,  ( as  at  the  time  of  making  hb 
Will  it  was  likely  to  do )  would  occasion  an  immediate 
disuse  of  his  name  during  the  lives  of  both  his  sisters ;  if 
the  single  one  should  marry:  (an  event  he  certainly  con"" 
templated ) ;  and  during  the  lives  of  the  issue  male  and 
female  of  the  one,  and  of  the  issue  male  of  the  other; 
if  they  should  have  such  issue ;  and  a  disuse  of  the  name 
for  ever ;  if  the  remainder  in  question  should  be  barred 
by  any  of  those,  to  whom  the  estate  was  limited  in  taU. 
Had  an  attachment  to  his  name  been  his  motive,  the  natu- 
ral thing  for  the  testator  to  have  required  would  have  been 
the  continued  and  uninterrupted  use  of  it  by  all  those, 
to  whom  he  had  limited  his  estate;  and  his  not  requiring 
it  of  his  sisters  and  their  issue,  but  expecting  it  from  a 
remote  remainder-man,  is  not,  I  think,  satisfactorily  ac- 
counted for,  from  a  supposition,  that  they  would  have  felt 

the 
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tkevalbe  of:the'liiiiita»iotts>m  (hrir  finror  leawiied  by  1808. 
tMr  beiilg.cdied  on  to  bear  the  ntoe  of  their  tneetton;  j^^ 
and'  the  CKtinction  of  the  name  for  generatkniSi  and  poa*  «. 

sibly  for  ever^  b  not  to  be  reconciled  with  any  solicitude       ^bioh. 
in  the  testator  to  preserve  it ;  and  therefore  an  attachment 
to  his  name  does  nQt  appear  to  me  the  reason  of  his  re- 
quiring the  remainder-man  to  be  of  that  namcf. 

Another,  circumstance^  from  whence  the  same  inference 
may  be  drawn,  is  that  of  the  testator  not  haying  taken 
the  usual  and  proper  steps  to  provide,  that  the  first  and 
nearest  of  hia  kindred  should  be  of  the  name  of  Leigh ; 
by  making  it  a  condition,  that  he  should  assume  the  name, 
if  at  the '  determination  of  the  prior  estates  he  did  not 
heax  it;  for,  whether  the  remainder-man  must  have  all 
the -enumerated  qualificationa  to  be  entitled,  or  whether 
he  maybe  entitled,  thbygh  he  be  not  the  first  and  nearest 
of  the  testator's,  kindred,  being  male,  provided  he  be 
the  first  and  nearest  of  the  name,  the  consequence  of  not 
taking  such  steps  might  be,  that  the  remainder  might  be 
entirdy  defeated ;  or  the  estate  go  to  one,  not  the  first 
and  nearest;  without  any  default  in  him,  who  might  be 
the  first  and  nearest  of  the  testator's  kindred ;  for,  if 
all  the  enumerated  circumstances  must  tuiite,  an  infant 
of  a  day  old,  who  united  in  himself  every  part  of  the 
description,  but  that  of  the  name,  and,  on  account  of  his 
recent  birth,  could  not  assume  the  name,  would 'by  his 
birth  prevent  the  remainder  vesting  in  any  other ;  and, 
if  the  terms  of  the  Umitation  would  carry  the  estate  -to 
the  first  and  nearest,  who  at  the  determinatipn  of  the 
prior  estate  might  by  assumption  bear  the  name^  an  in- 
fant of  the  description  I  have  mentioned  would  lose  the 
estate,  without  any  de&ult  whatever,  by  one  moi^e  remote 
taking  the  name';  and  that  surely  could  not  be  meant 
by  the  testaton 

.to  Another 
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1806,  Another-  conM^uenee  woaU  also  follow  ffoni  Ae  ooiii 

^^        Btructioh  contended  for  by  the  Plaiattff :  vfau  that  during 
f>.  the  oontiBuanoe  «f  the  prior  estatea;  which  might  ha?e 

I'B^Hv  kflted  for  neveral  generatioius  e^ery  om,  who  was  fimt 
and  nearest  of  kin  to  the  testator,  being  male,  not  beam- 
ing the  testator's  name,  tnust  have,  from  time  to  tim^ 
assumed  the  name  of  Leigh ;  to  i)aalify  himself  to  tak^ 
in  case  the  prior  estates  should  determine,  while  he  an- 
swered the  description  required;  although  the  persons, 
80  qualifying  themselyes,  would  be  eontinoally  liable  to 
be  disappointed  by  the  births  of  others,  who  would  be 
prior  and  nearer ;  by  whatever  rule  that  proximity  diouU 
be  traced :  if  by  the  rules,  which  regulate  the  descent  of 
real  estates,  by  the  sons  of  females  of  nearer  degree;  u 
would  h^pen  by  die  daughter  of  an  elder  broiher  having 
a  son;  who  would,  according  to  the  Titles  of  inheritance, 
be  preferred  to  a  cousin;  who  might  befoce  the  son's  birth 
have  assumed  the  n^me :  or,  if  the  next  of  kin  is  to  be 
looked  for  by  the  rules  of  the  civil  law,  the  same  thing 
would  hapi^eo^  if  the  son  of  a  female  shoidd  be  nearer  in 
blood  than  a  cousin,  who  might  have  assumed  tibe  name; 
as  would  be  the  case,  if  a  second  cousin  were  to  assmne 
die  name,  and  a  female  fisst  cqusin  /»houU  afterwar4i 
'have  a  son. 

•  •      •  •  . 

If  any  rati<Hial  construction  cai^  be  put  cfn  this  devise^ 
I  think,  it  cannot  be  supposed,  that  the  testator  meant  so 
idle  a  thing  as  to  induce  his  rdatipns  prospectively  to  take 
(bis  name,  when  it  might  benefit  none  of  them ;  as  th^ 
prior  estates  might  never  determine,  $o,as  to  give  effect 
to  the  remainder;  and,  if  it  should  take  place,  might  oc- 
casion a  frequent  assumption  of  the  name  to  become  vain 
and  nugatory ;  and  on  these  grounds  I  conceive,  that  the 
testator  did  not  mean,  that  the  person,  to  take  in  re- 
nminder,  should  be  one,  who,  in  order  to  answer  and  com- 
plete the  description  in  the  Will,  might  assume  his  name ; 

but 
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iMti  tbat»  vAmn  he  ftpoke  of  the  first  and  nearest  of  his  iBoe. 
kindi«d»  btting  of  I&b  name,  he  mean^  Aftt  he  should  be  ^|^^ 
ene,  whose  tunOy  name  wasf  /#MJ^A;  according  to  the  v. 

(d|»iuon  6f  the  House  of  Lotds  in  Bmrbm  v.  Baieman  ( 4)        Iaiou. 
aftd  of  Lord  Hardwielce  m  the  eases,  put  by  him  by  way 
of  illustration  in  Pyof  T.  Py^  ( 5) ;  and  this  I  think  wiH 
appear,  if  eflfect  be   giyen  to  the  seTeral.  eitpressions, 

naed  by  the  testtftor.    •  ' 

^B  *  .'  * 

By  the  l^U  the  person,  to  take,  the  remainder,  is^  to 
baye  these  seyeral  qualifications :  viz.  he  is  to.be  the  first 
and  nearest  of  his  kindred :  the  person  must  be  a  miale  t 
be  must  be  of  his  name  and  of  his  blood*  The  three 
fifst  tnrcumstances,  those  of  bis  being  first  and  nearest 
of  die  testator's  kindred,  and  a  male,  need  not  for  the 
pmrpoae  of  the  present  question  be  considered.  It  will 
be  mifficient  to  attend  to  the  two  last. 

In  a  genetal  sense  the  being  of  a  man's  kindred  is 

being-  of  his  blood ;  as  the  word  ^  consanguinity,"  which 

IB.  the  -same  as  '*  kindred,*'  imports ;  but  when,  in  addition 

(o  being  of  his  kindred,  a  testator  requires,  that  die 

tilgect  of  his  bounty  shall  be  of  his  bloody  he  must  be 

UBderstood  as  speaking  of  that  blood,  which  with  some 

propriety  may  be  called  his  %    namely  that,  which  in 

tracing  an  heir  is  Considered  as  the  blood  of  the  most 

dignity  and  worth.    Such  in  this  case  is  the  blood  of  the 

Ltighs  in  contradiction  to  that  of  any  other  of  the  tes- 

tatar'a  alicestors.  When  dierefore  he  required,  that  the 

lemaind^-man  should  be  of  hb  blood,  in  addition  to  his 

being  of  his  kindred,  his  object  was,  as  I  conceive,   to 

ittcertaSn,  ihixi  stock  or  fanMjff  to  which  the  devisee 

ihould  belong ;  and  that  the  word  ^^  blood,^*  as  used  by 

ijbft  testator,  must  have  the  same  sense  given  to  it,  as 

i^ML  given  hj  hord Hardwicke  in  Pyoi  r.  Pyot{6)  to 

the  words  **  of  the  name  of  the  PffUMJ" 

The 

(4)  3  P.  WUL  65.    4  Bro.  (6)  1  Ve».  336. 

P.  C.  194.  (6)  1  Va.  336. 
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1808.  The  next  thing  to  be  considered  is,  what  did  the  teata« 

.^'"'^  tor  mean  by  requiring,  that  the  remainder-man  should  be 

1^^  of  his  name ;  and  I  do  not  think,  that  this  testator  by 

Lkioh.  the  words  ^*  of  my  name'*  meant  the  stock  or  family  of 
Leigh ;  for  according  to  the  common  rule  of  interpreta- 
tion, which  requires,  especially  in  Wills,  that  every  word 
shall  have  some  effect  given  to  it,  if  it  may  be,  and  none 
rejected,  or  considered  as  tautplogous,  if  a  distinct 
and  consistent  meaning  can  be  put  uj^n  it,  the  tes- 
tator must  be  taken  to  have  intended  some^ing  beyond 
what  was  expressed  and  contained  in  the  other  words, 
which  he  had  used  ;•  and,  I  think,  a  very  obvious  mean- 
ing may  be  put  upon  the  word  *^  name''  different  from, 
and  consistent  with,  that,  which,  I  think,  belongs  to  the 
word  ^^  blood;"  and  tlmt  it  must  be  understood  as  intended 
to  exclude  the  female  line  of  the  stock  or  family  of  the 
Leighs ;  which  stock  he  may  be  understood  as  marking 
with  the  word  '^  bloody "  and  as  intended  to  narrow  the 
number  of  persons  of  that  family  or  stock,  from  among 
whom  a  retoiainder-man  was  to  be  sought  for ;  by  re- 
quiring, that  the  family  name  of  such  person  should  be 
Leigh  ,*  or,  in  other  words,  that  he  should  be  a  person 
having  the  name  of  Leigh  from  his  agnation  to  the  tes- 
tator; thereby  excluding  any  person,  who  could  only 
claim  to  be  of  kin  with  the  testator  by  descent  from  a 
female  of  his  family. 

If  the  Plaintiff  does  not  fall  within  the  description 
in  the  Will,  it  will  not  be  necessary  to  consider,  what 
relation  of  the  testator  would  fall  within  it ;  or  to  inquire, 
whether  any  thing  different  was  meant  by  the  word^* ^rsi^ 
from  what  was  intended  by  the  word  **  nearest  **  Had 
the  word  ^*  first "  only  been  used,  possibly  it  might  be 
held  to  have  been  the  intent  of  the  testator,  that  the 
remainder  should  go  to  such  person,  as  would  take  the 
estate,  if  it  had  descended  to  the  testator  in  tail  male 

from 
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from  his  eldest  knfown  ancestor  of  the  name  of  Leigh  t  180B« 
and  possibly  if  ^e  word  "  nearest "  only  had  been  used,  j^^^^ 
the  same  mterpretation  might  be  put  upon  this  demise;  ,^. 

according  to  the  sense,  which  in  the  cases,  referred  to  in        Leioh^ 
the  Tauehsi&ne  ( 7 ),  mentioned   by  Mh  Agar,  has  been 
put  upon  the  words  "  proximo  de  sanguine.'*    But  if  the    Conslruction 
words  '*Jtrsi  and  nearest "  cannot  be  interpreted  as  mean-   .      f^^^'^"P* 
ing  the  same  thing,,  yis*  the  first  in  a  course  of  descent^  „  .      '^^jT^ 
and  It  should  happen,  that  there  is  no  person  of  his  name 
and  blood,  who  unites  in  himself  the  circumstances  of 
being  the  first  and  nearest  of  the  testator's  kindred,  the 
devise  may  be  void  for  want  of  a  person  to  take,  answer- 
ing the  description  in  theWiU:   but  if  there  be  such 
person,  who  is  also  a  male^  Mid  whose  name,  being  Leigh, 
is  referable  to  his  descent  from  a  common  ancestor  with 
the  testator,  no  difficulty  will  arise  from  the  use  of  both 
these  expressions.     However  it  will  be  time  enough  to 
consider  such  points,  when  some  person  shall  claim  the 
estate,  who  may  derive  the  iiame  of  Leigh  from  his  an- 
cestors:  but  with  respect  to   the  present  Plaintiff  my 
opinion,  which  I  submit  with  deference  .to  your  Lord- 
dhip,  is,  that  the  person  to  •  take  under  the  devise  in 
question  must  be  both  of  the  testator's' blood  and  name ; 
and  that  the  Plaintiff,  having  assumed  the  name  of  Leigh 
m  pursuance  of  his  Majesty's  licence,  does  not  satisfy  the  . 
words  of  the  Will;   which  require,  that  the  person  to 
ttke  in  remainder,  after  the  determination  of  the  estates, 
.  fimited  to  his  sisters  and  their  issue,  should  be  of  his, 
die  testator's,  name ;  and  I  am  of  opinion  the  demurrer 
shotdd  be  allowed. 

Thompson,  Baron. 
The  question  upon  the  facts,  stated  by  this  Bill,  and 
actniitted  by  the  Demurrer,  is,  whether  the  Plaintiff  is' 

become 

* 

(7)  Shep.  Taueh.  4X. 
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ia06«  becsome  entitled  to  the  estate,  devised  under  tUs  Will,  as 
answering  the  deacriptioni  contained  in  thatWilL  It 
has  been  contended  for  the  PU^tifi^  thai;  tfa#  fieiet,  set 
|JU0H«  Ibrth  by  die  Bill,  that  he  has  assumed  the  name  of 
Leigh  by  his  Majesty*s  licencei  ia  sufScient  to  satisfy 
that  part  of  the  depcriptiaa;  which  in  the  ev^,  that 
has  happened,  requires  him  ti»  be  of  the  name,  is  well  aa 
to  possess  the  other  requisites  of  being  the  first  and 
nearest  of  his  kindred,  being  male.  Upon  the  best 
^nsideratvm,  that  I  can  give  this  case,  J  do  not  con- 
ceive, that  the  Plaintiff  upon  his  own  statement  has 
made  out  a  title  under  this  Will*  The  meaning  of  thia 
Will  I  conceive  to  be,  that  the  person^  who  is  to  take 
in  de&ult  of  the  preceding  limitatioiis,  should  be  one, 
who  could  make  himself  out  to  be  the  first  and  nearest 
of  the  'testator's  kindred,  being  male,  and  of  his  name 
and  Uood;  possessing  that  name  by  inheritance,  if  it 
maybe  so  expressed,  from  the  common  ancestor;  and 
not  merely  assuming  it ;  though  by  his  Majesty's  licence. 
The  testator  has  not  imposed  any  condition  upon  his  first 
and  nearest  of  kindred,  being  male,  that  he  shall  take 
the  name  of  Leigh :  nor  does  any  anxiety  to  perpetuate 
the  name  with  the  possession  of  the  estate  appear ;  as 
in  the  devise  to  his  sisters  and  their  issue  there  is  no 
provision,  requiring  them  or  their  issue  to  take  the  name : 
Dhor  does  be  use  the  nanffr,  a^  connected  with  his  de- 
tisees,  until  the  clause  in  question;  which  is  not  to 
operate,  until  ^  period,  which  he  contemplated,  the 
-deaths  of  both  his  sisters^  and  the  failure  of  the  issue 
of  one,  generally,  and  of  the  issue  male  of  the  other, 
should  arrive. 

Some  of  the  cases  cited  appear  very  material.  The 
ease  of  Pyot  v.  Pyc^  (8  )  was  a  disposition  by  Will  in  a 
certain  event  of  real  and  personal  estate  to  the  testatrix's 

nearest 
(0)  1  Fes.  335. 
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Ill 


nearest  relation  of  the  name  of  **  the  PyoU:^  so  it  ap- 
pears m  i3;» Reigisteir^^ Book ;  which  I  hare  examined; 
and  not  **  afPjfoi"  Lord  Hardmcke  says,  a  person  of 
nearer  relatioiii  but  originally  of  another  name,  changing 
it  l»  Pifot  fay  Act  of  Parliament,  would  not  come  within 
the  description;  and,  though  in  the  contemplation  of 
that  case  his  Lordship  admitted,  that  sisters,  who  at 
the  date  of  the  Will  were  of  that  name,  and  had  after* 
wards  married,  and  a  sister,  who  had  before  that. time 
changed  her  name  by  marriage,  should  share,  he  did 
so  under  an  express  declaration,  that  the  term  **  rekUion** 
is  Nomen  eotteeihum :  that  the  testatrix  intended  the 
same  stodc:  the  name  there  standing  for  the  stock; 
and  it  appears  by  the  RegUter^s  Booi,  that  thcNse  per- 
sons and  the  testatrix  were  both  descended  firom  the 
common  ancestor.  At  the  ^coQclusion  of  his  judgment 
Lord  HarduAcie  refers  to  a  case  in  the  House  of  Lords ; 
where  the  House  of  Lords  held,  that  a  voluntary  change 
o£  name  was  not  a  performance  of  the  condition  to  marry 
a  person  of  the  testator's  name.  That  case  is  Barlow 
T.  Baieman  (  9 ) :  a  decision,  which  completely  warrants 
the  proposition,  that  a  devise  upon  condition  of  mar-* 
ryipg.  9  man  of  a  particular  name  is  not  satisfied  by 
marrying  a  man,  who  voluntarily  changes  his  name< 
That  (iase  is.  stronger  than  this ;  as  there  no  connection 
of  blood  was  required :  she  might  choose  from  the 
world  at  large  any  man,  who  bor^  that  name« 


iiNia 


Lbioh 

V. 

Lniotf, 


Upon  the  whole-  of  this  case  I  have  only  to  conclude 
with  my  humble  advice  to  your  Lordship,  that  the 
Pl^tiff  upon  his  own  statement  is  not  within  the 
whole  of  that  description,  which  he  ought  to  have ;  in 
order  to'  sustain  the  character  of  a  person,  entitled  to 
these  estates  under  this  Decree  in  the  events,  that  have 
happened. 

The 


(9)  3  P.  WiU.  65.     4  Bro,  P.  C.  194. 


112  CASES  IN  CHANCERY. 

180B.  The  Lord  Chancellor. 

iT^^  It  is  unnecessary  for  me  to  attempt,  what  would  be  of 

1^^  no  use  to  the  Bar^  to  repeat,  in  terms  not  so  apt  to 

Leigh.  express  them,  the  grounds  upon  which  my  own  opinion 
is  formed.  I  shall  be  content  to  acknowledge  my  obli- 
gation to  the  learned  Judges,  and  simply  to  state,  that 
the  advice  which  I  have  received,  confirms  the  opinion  I 
had  upon  first  reading  this  Bill;  and  which  throughout 
the  argument  has  never  varied.  . 

■ 

Therefore,  without  fivther  detaining  the  Judges,  I  shall 
merely  say,  that  the  title,  stated  by  this  Bill  is  not  one, 
which  proves,  that  the  Plaintiff*  answers  the  description, 
required  by  the  Will;  and  consequently  my  judgment  is, 
that  this  Demurrer  must  be  allowed. 


1808.  OGLE,  Ex  parte. 

May  16M. 
Commission  of  HPHE  prayer  of  this  Petition  was,  that  a  Commission 
Lunacy  ma  '  ^f  Lunacy  might  issue.    There  was  no  doubt,  that 

^""Td  To      *^  ^""^  ^^  '"  ""  ^^*^'  *""*  ""^^  ^™  ^  ^^""^^^  ^^•'^''* 
z,  ..  ^.      of  the  Commission.      He  was  a  natural  child;    and  re- 

the  application 

of  a  stranirer-  si^^d  with  his  mother ;  who  opposed  the  Petition. 

and  without  re- 
gard to  bis  Sir  Samuel  RomiUffi  and  Mr.  Courtney^  in  support  of 
motive:  the      the   Petition,   said,  that   the  Lord  Chancellor  will  at- 
Lonatic  being  ^end  to  an  application  for  this  purpose  even  by  a  stran- 
a  natural  child;  ger(lO);    as  it  necessarily  is  in  this  case:    the  lunatic 

being  a  natural  child ;  and  his  mother  resistinfif  a  Coin- 
opposing  It.  .    .  ° 

mission. 


Mr. 


(10)  See  Ex  parte  Ward,  ante,  Vol.  VI,  579. 


The  Order  was  made  accordingly^  that  the  Commission 
ihould  issue. 


CASES  IN  CHANCERY.  113 

Mr.  Tltomsan  opposed  the  petition ;  as  unnecessary :  1808. 

the  lunatic  residing  under  the  care  of  his  mother ;  and         iJT^ 
..,;••,..  „  Ogle, 

attnbuted  the  apphcation  to  an  improper  motive;  alleg-     ' Ex^ntnte 

ingy  tha't  the  petitioner,  being  a  tenant  to  the  lunatic, 

and  in  arrear  for  rent,  took  this  step  with  the  view  to 

gain  time. 

TJie  Lord  Chancellor. 
The  question  is,  whether  upon  the  motives,  attributed 
to  this  petitioner,  I  can  refrain .  from  giving  the  lunatic 
the  protection  of  a  Commission;  if  he  is  an  object  of  it. 
That  he  is  so  there  is  no  doubt.  He  is  in  actual  custody ; 
and  clearly  in  such  a  state,  that  he  is  incapable  of  ma« 
naging  his  own  person  or  property.  It  is  said,  this  ap- 
plication is  made  upon  such  motives,  that  it  ought  not  to 
be  attended  to.  I  do  not  enter  into  the  motives.  The 
fact  being  made  out,  that  this  unfortunate  person  wants 
this  protection,  I  must  be  very  cautious  not  to  incur  the 
hazard  of  refusing  it.  The  question  now  is,  not,  who 
b  to  be  the  Committee ;  but,  whether  some  person  is 
not  to  be  selected,  with  due  regard  to  his  interest  and 
affection  for  him,  who  shall  have  authority  to  act  on  his 
behalf,  as  it  is  admitted  they  are  now  acting  without 
authority. 


Vol.  XV.  H 
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J^^?\  MARTIN,  Ex  parte.. 

May  2m.  '  ^         * 

A  second  JN  May,  1806,   a  Commission  of  Bankruptcy  issued 

Commission  against  George  Faughan;  who  afterwards  entered 

&fir&iDst  an  tm*  * 

*-c    s.  A        into  psLTtxiteTship  mth  Richard  Mackilwain.    In  FebmarUf 
certificated  '^  ^         .  ,  , 

Bankrupt  can-  ^^^»  Vaughan  not  having  obtained  his  certificate,  a  jomt 
■ot  be  main'  Commission  issued  againi^  Vaughan  and  Mackilwain ;  and 
tained;  whe-  in  July,  1807,  a  separate  Commission  issued  against 
ther  separate  Mackilumn  during  his  absence  abroad.  Upon  his  return 
©r  jomt*  jie  obtained  leave  to  surrender ;  and  the  assignees  under 

his  separate  Commission  presented  this  Petition,  that  the 

joint  CommiBsion  should  be  superseded. 

Sur  Samuel  Romilly  and  Mr.  Cooke,  in  support  of  the 
Petition,  contended,  that  the  joint  Commission  could  not 
be  supported:  one  of  the  objects  of  it  being  at  the  time 
it  issued  an  uncertificated  bankrupt. 

Mr.  Thomson  and  Mr.  Treshve,  opposed  the  Peti- 
tion; contending,  that  under  circumstances  the  second 
Commission  might  be  left  to  operate ;  according  to  the 
cases,  Ex  parte  Proudfoot  {11),  Troughten  v.  Git- 
ley  {12),  Ex  parte  Brown  (  l3  ),  Everett  v.  Back- 
house (  14 ) ;  and  that  the  Lord  Chancellor  would  consider, 
what  would  be  the  most  convenient  course ;  suggesting, 
that  all  the  debts  under  the  first  Commission  against 
Faughan  had  been  paid ;  and  proposing  to  supersede 
that  Commission. 

Sir  Samuel  Romilly,  in  Reply,  observed,  that  there  was 

po  suggestion  of  any  circumstances,  such  as  occurred  m 

[  •  115  ]       ♦  the  case  of  Troughton  v.  Giiley ;  and  the  law  is  the 

same  ;   whether  the  second  Commission  is   joint   or  se*- 

parate. 

The 

(1 L)  1  Atk,  262.  (13)  Ante,  Vol.  II,  07  ;  see 

(12)  Amb.  630.  the  note,  69. 

(U)  Ante,  Vol.  X,  94. 
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The  Lord  Chancellos.  1808. 

It  IS  very  dearly  8ettled>  that  if  a  man  has  been  de-      itf^^^'^v  ' 
clared  a  baiduiipt  under  a  separate  Commission,  another     j^  parte. 
Commission  against  him  cannot  be  maintained ;  mitil  he    a  joint  Corn- 
has  obtafaied  his  certificate  under  the  former.     Ghreat  in*  mission  of 
conYenience  may  perhaps  ensue,  if  he  should  trade  after-  Bankruptcy, 
wards :  but  it  is  truly  observed,  that  the  (assignees  cannot  ^°*^  ^  *®  ®°® 

prevent  \m  trading ;    if  he   chooses  to  run  the  risk  of  P*'"J®''»  ^*°" 
^u  •    -.  1.-  •         i?  .1.    •         ^-^  u  .not  be  mam- 

tneir  taking  possession  of  the  .property  he  may  ^^^P*'®- twined  against 

The  consequence  is,  that,  when  the  second  Commission  ^^^  other. 
18  taken  out,  he  canilot,   unless  there  '  are '  very  special  (Altered  by 
circumstances,  have  any  property  whatever ;  and  the  cir-'atat.6Gfeo.  IV. 
cumstance,  that  the  second*  is  a  joint  Commission,    can  c.  16.  1. 16.) 
make  no  difference :  it  must  be  void  as  much  as  a  separate 
Commission.    A  farther  consequence  is,  that  the  joint 
Conunission,  not  being  good  against  Faugh'an,  cannot  be* 
sustained  against  Mackilwain  (15):  as  a  joint  Commission 
it  cannot  stand  against  either :  nor,  as  a  separate  Com- 
mission, i^inst  Mackilwain^ 

This  does  not  resemble  the  ordinary  case  of  a  joint    Thefomjer 
and  a  separate  Commission;  which  formerly  were  per-  course  m 

mitted  to  stand  together  at  the  hazard  of  all  the  incon-  ^^  ^  ^ 

,  ,      -  was,  that  a 

venience,  that  might  arise  with  reference  to  legal  ques-  «-.:„*  j|« j  ^  g^. 

tions:  but  that  course  is  altered;  and  now,  if  the  joint  pgrgte  Corn- 
Commission  can  be  sustained,  it  stands;  and  the  assignees  mission  stood 
can  at  law  recover  both  the  joint  and  separate  estate;  together.  Now 

and  the  joint  Com- 
mission, afene 
(15)    The    effect  was  the     Commission  may  issue  against  stands 2  ^e 
same  if  there*  were  more  than     two  or  more,  exclasively,  of  Atsq^noosfOan. 
two  partners :  Ex  parte  Lay"      a  firm  cobsisting  of  a  greater       law  recoiror 

Ion,  ante.  Vol.  VI,  434.    See     number  of  p^rtn^rs ;  and  may  ^*  "•  J®"** 

and  sepanlto  *< 
the  note,  440:  bat  by  stat.     be  superseded  as  to  qne  or      *-|^7     Afk 

6  Geo.  IV»   C..16.  f.    16.   a     more  exclasively.  ,,^^  dislribn- 

.  .     .ikmiis  made, 

.    ^  asif  both  CommissioDaatood. 
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1808.  and  by  Order  under  that  Commission  the  same  disfribu' 

M^''^^^  tion  is  made,  as  if  both  Commissions  stood.    There  is  a 

ARTIN 

Ex  parte.       Commission,  antecedent  to  both  of  these.    With  respect 

to  Traughton  v.  Gitley  ( 16  ),  very  great  difficulties  occur 
upon  that  case ;  and,  though  it  was  the  decision  of  Lord 
Camden^  it  has  nerer  been  considered  as  of  very  high 
authority.  If  the  bankrupt  purchased  the  stock  for 
himself  with  the  money  of  a  third  person,  the  equity 
ought  to  have  been  administered  accordingly :  if  it  was 
not  purchased  with  the  money  of  a  third  person,  it  was 
purchased  with  that,  which  was  the  property  of  the 
assignees ;  and  then  the  sale  was  without  consideration. 

If  the  creditors,  who  oppose  this  Petition,  will  not  un- 
dertake to  supersede  the  first  Commission  against  Faugfion, 
I  do  not  see,  how  I  can  help  them. 


The  Petition   stood  over;   and    the  examination    of 
Mackilvmin  was  postponed  for  a  week. 

(16)  Amh.  630. 


1808.  '      JACKSON,  Ex  parte. 

Hay  Sljf.       --^•T¥     T> 
The  privilege    ^HIS  Petition  was  presented  by  a  bankrupt ;   stating, 

of  a  party,  at-  that  upon  the  2d  of  April,  after  he  had  left  the 

tending  his       Court,  where  he  had  been  attending  the  hearing  of  his 
own  cause,  petitioa 

from  arrest 

extends  to  a  Bankmpt  on  his  retarn  from  attending  his  Petition  for 
lefve  to  surrender  after  expiration  of  the  time;  haviog  deviated  no 
farther  than  to  call  on  the  Solicitor  to  arrange  the  praper  steps  for 
giving  effect  to  the  Order. 
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petition  for  lekve  to  surrender  to  his  Commission,  be-  1808. 

lore  he  returned  to  his  lodging,  and  on  his  return,  he  ,  ^T^^  ^ 
called  upon  the  agent  to  the  Solicitor  of  the  Commission  £^  pane. 
at  the  request  of  that  agent,  for  th^  purpose  of  arranging 
the  proper  steps,  to  be  taken  by  him,  for  giving  effect  to 
the  Lard  Chancellor's  Order ;  and  was  taken  in  execution 
immediately  as  he  went  out  of  the  house  of  the  agent. 
When  the  Commission  issued,  the  petitioner  was  at  sea ; 
and  did  not  know  of  it :  the  only  object  of  his  return  was 
to  surrender ;  and  for  that  purpose  he  intended  to  leave 
Lofukm  the  evening  of  the  day,  on  which  he  was 
arrested. 

The  prayer  of  the  petition  was,  that  the  Lord  Chan* 
ce/Zor  would  order,  that  the  petitioner  should  be  dis- 
charged. 

Mr.  jfiTo//,  in  support  of  the  Petitioui 
The  petitioner,  arrested,  as  he  was  returning  from 
the  Court,  where  he  had  been  attending  his  own  pe- 
tition, and  having  deviated  no  farther,  and  for  no 
other  purpose,  than  as  the  petition  states,  must 
be  discharged,  upon  all  the  authorities:  Arding  t. 
Flower  (  17  ),  Meekins  v.  Smith  (  18  ),  Ex  parte 
King  (  19  ),'  Sidgier  v.  Birch  (  30  )•  In  .Meekins  v. 
Smiili  this  general  rule  is  established ;  that  ail  persons, 
having  It  relation  to  a  suit,  calling  for  their  attendance, 
whefber  compeDed  by  process,  or  not,  including  bail,  are 
entitled  to  protection ;  provided  they  come  bond  fide. 
Apply  that  general  rule  to  the  particular  circumstances 
4»f  this  case:  this  petitioner  attending  his  own  petition, 
fi>r  a  purpose  the  most  interesting  to  him ;  perfectly  bond 
fide ;  with  the  view  to  give  facility  to  that  most  important 

object; 

(17)  STer^mRep.  634.  (10)  Ante,  Vol.  VII,  312. 

(IB)  1  Hen.  Black,  Q;iQ.  Sec  the  note,  111,  3ol. 

(20)  Ante,  Vol.  IX,  (to. 


Mx  parte. 
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1808.         objiect;  and  this  slight  deviation^  still  in-  the  prosecotion 
^^^^^  of  the  same  object,  merely  to  make  arrangengients  witl^ 

.KW  ^nrJ  ^^  agent  for  his  surrender  and  examination  under  the 
Order  he  had  obtain^^  cannot  deprive  him  of  theprotec- 
tipn^r  Cases  have  occurred  of  considerable  deviations, 
which  have  npt  affected  the  privilege.  Lightfoot  v.  CSd- 
meron  (21)  is  a  very  strong  instance. 

Sir  Samuel  RomiUy^  for  the  Plaintiff,  in  the  Action, 
in  which  the  Petitioner  had  been  taken  in  execu* 
tion:    Mr,  Cooke,  and   Mr.   Wingjiehl,  for   Cre- 
ditors, who  had  lodged  Detainers. 
This  privilege  is  confined  to  perspns,  whose  attendance 
is  necessary  to  the  administration  of  justice :  witnesses, 
for  instance :  or  the  attorneys :  but  where  is  the  use  of 
the  party's  attendance:  how  can  that  promote  the  ends 
of  justice?    His  anxiety  about  the  event  cannot  entitle 
him  to  the  privilege.     His  petition  must,  have  been  de- 
cided  upon   the  afiidavits;    not  upon  his  allegations  in 
'Court.     In  Arding  v.  Flower {  22  )  the  person  attending 
had    been    actually,  examined    by  the    Commissioners. 
Meekins  v.  Smith  (23)  is  the  case  of  bail;   who  must 
justify  in  Court. 


If  he  could  claim  protection,  while  attending  the 
ing  of  his  petition,  the  deviation  was  in  the  prosecution 
not  of  that  petition,  but  of  business,  merely  relating  to 
the  subject  of  it,  and  arising  out  of  the  Order,  which 
had  been  made. 

Mr,  HaU,  m  Reply,  insisted,  that  clearly  the  party, 
attending  the  hearing  of  his  own  cause,  in  any  stage  of 
it,  when  his  presence  may  be  material  for  the  assistance 
[  *  119  ]       ♦of  his  Counsel,  must  be  protected  ;  and  the  protection 
•  must  be  extended  to  consequential  business,  in  the  pro- 
secution 

(21)  2  Biack.  1118.  .     (23)  1  Hen.  Black.  636. 

(22)  8  Tarn  Rep.  534. 
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fitcution  of  the  orjguiaI«  and  with  a  view  to  subsequenti 
proceedings*  ^ 

Tlie  Lard  CfiANCELLOR.  '  . 

There  is  no  doubt,  that  the  privilege  extends  to  a 
Plaintiff,  or  a  Defendant,  attending  his  own  cause. .  That 
was  determined  by  Lord  Kenyan  ;  upon  the  ground,  that 
a  party  may  give  useful,  information,  as  the  cause  pro- 
ceeds. If  a  party,  attending  his  cause,  or  motion,  is 
privileged,  I  think,  a  bankrupt,  attending  such  a  peti- 
tion, as  this  was,  and  bond  fide  eundo  el  redeundo,  is  pri- 
vileged ;  as  I  cannot  conceive  a  case,  in  which  the  per- 
sonal attendance  of  the  party  can  be  more  reasonable  than 
upon  such  a  petition.  This. bankrupt  had  nOt  surrendered 
within  the  time  prescribed  bylaw;  and  was  therefore 
liable  to  a  capital  indictment.  The  Order  of  the  Lord 
Chancellor  does  not  protect  him  from  a  prosecution; 
amounting  to  no  more  than  a  sort  of  declaration,  thai  the 
Lord  Chancettor  does  not  see  reason  to  think,  that,  if 
prosecuted,  he  would  be  convicted :  a  declaration,  which 
is  not  made»  except  under  circumstances,  that  call  for 
it  ( 24.) ;  and  the  bankrupt,  attending,  to  give  such  ex- 
planations  as  may  lead  to  that  declaration,  has  ev^ry  claim 
to  protection,  that  a  party,  attending  his  own  cause,  in 
general,  can  have.  This  bankrupt  therefore,  if  he  was 
bond  fide  returning,  was  entitled  to  protection. 


119 


laoB. 


Jackson, 
E/i^rtem 


Effect  of  the 
Lord  Chancel' 
lor^s  Order, 
permitting  a 
Baukrapt  to 
sorreoder  af- 
ter  expiration 
of  the  time; 
not  protecting 
him  from  a 
prosecation. 


That  leads  to  the  second  question;  with  respect  to 
which  I'  have  frequently  thought,  and  my  own  strong 
declaration  appears  in  the  case  o{ S/lcfgier  v.  Birch (25)  \ 
that  it  is  to  be  regretted,  that  the  Judges  giving  effect 
-to  their  commiseration  in  these  cases,  were  not  enabled 

to 


'    (24)  Ante,  Ex  parte  Grey^      Rickeiit,  VI,  445,  and   tbe 
Vol.    I,      195.       Ex    parte      notes. 

(25)  Ante,  Vol.  1^,  69. 


120 


CASES  IN  CHANCERY. 


1808. 


Jackson^ 
£k  parte. 


to  lay  down  some  more  intelligible '  rule;  as  it  is  very 
difGcuIt  to  say,  what  a  creditor  may  venture,  and  what 
the  person,  claiming  the  privilege,  may  presume,  to 
do,  under  a  rule,  so  very  loose,  as  it  appears  upon  all 
the  cases :  but  my  opinion  is,  that,  if  this  deviation  is 
no  more,  than,  after  the  Order  was  made,  calling  upon 
the  solicitor,  to  inform  him  of  it,  and  to  inquire,  how 
that  Order  was  to  be  carried  into  effect  by  the  surrender 
and  examination,  it  is  so  much  less  of  deviation,  than 
many,  against  which  the  privilege  .has  prevailed, .  that 
these  creditors  must  discharge  the  petitioner. 


1808. 
May  21ih. 
A  reasonable 
Commission, 
beyond  legal 
interest,  for 
extra  inciden- 
tal charges,  as 
upon   agency 
in  the  remit- 
tance of  bills, 
not  usurioas. 


BAYNES  r.  FRY. 

¥TPON  a  motion  for  an  injunction  to  restrain  the 
sale  of  a  cargo  in  the  London  Docks  an  objec- 
tion was  taken  to  a  claim  of  Hen  for  Commission  upon 
a  transaction,  which  by  the  accounts,  that  were  pro- 
duced, appeared  to  be  of  this  nature.  Hanson,  the 
person,  making  the  claim  of  Commission,  having  ad- 
vanced money  upon  the  terms  of  receiving  interest  at 
5  per  cent,  took  bills  upon  Hamburgh ;  which  bills  he 
sent  there  for  the  purpose  of  procuring  acceptance  and 
payment,  and  a  remittance  of  the  amount.  The  Com- 
mission was  charged  upon  that  transaction. 


Sir  Samuel  Romill//,  in  support   of  the  Motion,  con- 
tended, that  this  was  uhurious. 


Mr. 
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Mr.  Hart  and  Mr.  Cooke,   insisted  upon  the  cases,  1808. 

Auriol  V.  Thomas  ( 26 ),  and  Benson  v.  Parry  ( 27 ),  that        b^yiT 
a  reasonable,  charge  for.  remittance  and  other  incidental  i^. 

expencesy  even  uppn  a  common  transaction  of  discounting  r  rt«    . 

inland  bills  in  this  country,  is  riot  usurious :  but  this  busi- 
ness abroad  is  not  conducted  as  discounts  here :  the  bills 
in  foreign  countries  being  taken  to  the  Exchange  and  sold 
in  the  public  market. 

•  .  •  . 

The  Lord  Chancellor. 

The  first  case  upon  this  point  was  that  upon  tbe  circuit 

• 

in  1780,  Benson  y.  Parry ;  where  Lord  Chief  Justice, 
then  Baron,  Ej/re  held,  that  a  country  banker,  discount- 
ing bills,  payable  in  London,  could  not  take  a  Commis- 
sion :  but  that  was  set  right  upon  an  application  to  the 
Court.  I  take  the  facts  of  this  case,,  as  far  as  I  can  un- 
derstand them  from  the  accounts,  that  have  been  handed 
up,  to  stand  thus;  Hanson  advanced  money  to  these 
parties  upon  the  terms  of  receiving  interest;  desiring 
them,  if  they  had  bills  upon  Hamburgh,  to  put  them 
into  his  hands,  for  the  purpose  of  sending  them  there, 
to  procure  acceptance  and  payment;  in  order  to  bring 
himself  home ;  taking  a  reasonable  Commission  for  his 
trouble  in  doing  so.  That  according  to  modem  doctrine 
is  not  usurious :  therefore  I  cannot  make  the  Order, 
prayed  upon  this  Motion. 

(-26)  3  Term  Rep.  52.  Bank.   Cos.  20.       Ex  parte 

(27)  Cited  2  Term  Rep.  52-  Benson,  1  MaM,  112.    HaM- 

Hereford    Summer    Assizes,  mett  v.  Yea,  1  Bos.  4*  P^* 

1780.     Ex  parte  Jones,  post,  144.  Kentv,LoweH,lCampb^ 

Vol.    XVII,    332,       Ifiose  178. 
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180B.  WALKER  «;•  SHORK 

May  29th.  ' 

Bequest  of  the   Ji^^LIX  VAUGHAN,  being  seised  to  him  and  his 

produce  of  the  heirs^  according  to  the  custom  of  the  manor  of  7b/« 

sale  of  a  copy-  ienham,  of  one  undivided  fourth-p^rt  of  copyhold  pre- 
hold  estate  to  mi^es^  which  he  had  surrendered  to  the  use  of  his  Will, 
A.  the  wife  of  ^^^j  being  entitled^  among  other  personal  estate^  to  a 
^d^7  '*^h'  reversionary  Interest  in  2000/.  Bank  JStock,  after  the 
d  th  t  d'  'd  ^®**^  ^^  Mary  Baker,  by  his.  Will,  dated  the  25th  of 
the  priDcipal  ^^!/y  1^98,  after  certiun  legacies,  made  the  following 
among  the  disposition: 
children  of  jB. 

and  C.  equally ;  «  I  leave  all  that  my  copyhold  ground-rent  in  Totten- 
and  of  the  tes-  f^j^^m  Court  Road  to  my  executors  upon  trust  that  they 
.  °"  re^er-  «<  gjjjj]  ^^  ^\xq}x  time  and  in  such  manner  as  they  shall 
rest  in  ^  ik  "  think  proper  ( their  receipt  to  be  a  sufficient  discharge 
Stock  on  the  "  *^  ^"y  Purchaser  or  purchasers  thereof)  make  sale 
death  of  2>.  if  '*  thereof ;  and  place  the  money  arising  from  such  sale 
in  his  name  at  *i  upon  such  securities  as  tbey  €hall  think  proper ;  and  to 
his  decease,  <«  p^y  and  apply  the  dividends  and  produce  thereof  to  the 
and  If  not,  at    ^  g^j^  ^^^  separate  use  oiJane  Walker  (wife  of  Thomas 

11         '       "  Walker,  of  Manchester  )  for  and  durinsr  her  natural  life 
equally  among       .  «  ,  * 

the  same  chil-    "  independent  of  her  present   or   any  future  husband, 

dren.    Vested  **  his  debts  or  engagements ;   and  after  her  decease  to 

interests  in  .  ^*  divide   the  principal    money  arising    from    such    sale 

^11  the  chil-  **  amongst  the  children  of  the  said  Thomas  and  Richard 

qren;  com-  «  Walker  shafe  and  share  alike ;  and  I  also  leave  to  my 

prising  those,    ,,  executors  all  that  2000/.  capital  Bank  Stock  reverting 

who  died,  and    '  i      ^      i      /.m^       »^        »^   » 

^  .  *'  to  m6  on  the  death  of  Mrs.  Mary  Baker  upon  trust  to 

pame  into  ex-  ''  ^^'^  ^^1^  thereof  in  case  the  same  shall  be  in  my 
istence,  after  *'  name  at  my  decease  and  if  not  as  soon  as  the  said 
the  death  of  a  M^f^ 

the  Testator  and  during  the  lives  of  the  tenants  for  life. 

The  interest  of  small  legacies  ordered  to  be  paid  to  the  mother,  for 
maintenance,  upon  her  aflidavit,  that  the  father  was  abroad  in  very 
embarrassed  circumstances. 
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'-'  Mary  Baker  shall  die  at  the  discretion  of  my  exe- 
'^•cutors  and  to  apply  the  money  arising  from' the  sale 
**  thereof  or  the  said  stock  itself  equaUy  amongst  the 
'^  children  of  the  said  Thomas  Walker  and  Richard 
"  Walker^ 


IMS. 


Walker 
Snoas* 


The  testator  died  in  1799*  Mary  Baler  afterwards  - 
died.  Hannah,  the  wife  of  ThofMs  Walker,  by  mistake 
in  the  Will  called  Jane,  was  still  living.  At  the  death  of 
the  testator  there  were  six.  children  of  Thomas  Walker: 
of  whom  one  died  since  the  death,  of  the  testator ;  having 
attained  the  .age.  of  twenty-one,  and  assigned  her  inte« 
rest  in  the  trui^t  funds  under  the  Will  to  her  father 
Jliomae  Walker^.  There  were  also  at  the  death  of  the 
testator  six  children  o{ Richard  Walker;  and  since  the 
death  of  the  testator,  but  before  the  death  of  Mary 
Baker i  Richard  Walker  had  another  child  horn,  Felix 
Walker.  WilUam  Walker,  one  of  the  children  o{  Richard 
Walker,  died  in  1804>;  and  his  father  was  his  admini^ 
traton 

The  Bill  was  filed  by  ITiomas  Walker,  and  the  sur* 
viving  children  of  Thomas  and  Richard  Walker,  except 
Felix,  against  the  executors  of  Vaughan,  the  testator, 
and  against  Richard  Walker  and  Felix  Walker ;  praying, 
that  the  Plaintiffs  may  be  declared  entitled  together  with 
Richard.  Walker,  as  the  only  children,  and  the  represen- 
tative of  the  deceased  child,  who  were  living  at  the  death 
pf  the  testator,  to  one  twelfth  part,,  respectively,  of 
the  fund,  produced  by  the  Bank  Annuities,  and  of  the 
money  hereafter  to  arise  from  the  sale  of  the  copyhold 
estate;  and  for  an  aUowance  for  maintenance  of  the 
infants  out  of  the  interest  of  their  shares. 


It  was  admitted  at  the  Bar,  and  by  the  Lord  Chancellor, 
that  children,  who   died  during  the  lives  of  Hannah 

Walker 
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Walker 

SUOREr 
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Walter  and  Marf/  Baker,  took  vested  interests,  trans- 
missible to  their  representatives ;  according  to  De  Visme 
V.  MeUo  ( 28  )i  and  many  other  cases. 

Sir  Samuel  RomiUy  and  Mr.  PhilUmore,  for  the 
Plaintiffs. 
Felix  Walker^  a  child  bom  after  the  death  of  the 
testator,  is  not  entitled  to  share  under  this  Will.  There 
are  two  circumstances,  taking  this  out  of  the  general 
rule.  The  testator  clearly  intended  to  give  to  the  same 
persons  the  produce  of  the  copyhold  estate  and  of  the 
Bank  Stock :  yet  it  must  be  contended  against  the  Plain- 
tiffs, that  different  persons  are  to  take  them ;  as  they  are 
to  be  distributed  upon  the  deaths  of  different  persons. 
There  is  but  one  mode  of  giving  this  property  to  -  the 
same  persons ;  and  that  b  by  giving  it  to  those,  who 
were  living  at  the  death  of  the  testator.  Another  cir- 
cumstance is,  that,  as  to  the  Bank  Stock,  this  is  not  a 
case,  in  which  the  testator  has  himself  given  an  estate 
for  life,  and  then  the  reversionary  interest :  he  has  not 
himself  created  any  interest,  by  which  the  vesting  is  to 
be  postponed :  but  this  is  a  reversionary  interest,  which 
he  previously  had,  and  gives  to  the  children  of  the  two 
]>ersons  named. 

Mr.  Martin  and  Mr.  Wingfield,  for  the  Defen- 
dants. 
*  This  case  falls  within  the  general  rule,  that  the  pro- 
perty is  to  be  distributed  among  all  the  objects,  who  shall 
have  come  into  existence  before  the  death  of  the  tenant 
for  life.  The  same  sort  of  disposition  would  not  suit 
the  different  interests  to  be  had  in  the  two  subjects :  an 
absolute,  vested,  estate  in  the  copyhold ;  a  reversionary 

interest 


(28)  1  Bro.  C:  C.  537. 
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interest  only  in  the  stock.  To  that  difTerence  of  interest, 
not  to  any  different  intention,  is  to  be  attributed  the 
distribution  of  the  one  fund  immediately  upon  the  death 
of  Mary  Baker.  . 


180B. 


Walker 
Shokb. 


The  Lord  Chancellor. 
The  construction,  which  I  am  obliged  to  make  in  this 
case,  may  break  in  upon  the  actual  intention  of  the  tes- 
tator. I  believe,  he  intended,  that  the  same  persons 
should  take  both  these  funds:  yet  it  seems  impossible 
upon  fair  judicial  construction  not  to  apply  to  the  fund, 
which  is  to  be  distributed  upon  the  death  of  Mary  Baker ^ 
tb^  rule,  that  must  be  applied  to  the  copyhold  estate ; 
which  is  directly  within  the  principle,  upon  which  the 
rule  is  founded ;  that  as  many  persons  are  to  be  com- 
prehended, as  may  be,  by  looking  to  the  period  of  dis* 
tribution  {9Q)»  The  testator  probably  meant  children  at 
his  own  death :  yet  upon  the  aut^iorities  the  Will  must 
be  construed  to  mean  such  as  should  come  into  existence 
before  the  period  of  distribution ;  a  rule,  that  is  not  to 
be  shaken  unless  a  time  of  distribution  is  expressly  pro* 
vided  ;  excluding  aU,  who  may  afterwards  come  into  ex- 

« 

ktence :  not  that  the  Court  would  not  be  inclined  to 
comprehend  them  ;  but  that  the  instant  any  of  the 
children  are  to  take  the  Court  must  decide,  what  chil- 
dr^  are  to  take  that,  which  is  to  be  distributed  among 
them  (30). 

• 

As  to  the  Bank  Stock,  considering  the  rule,  I  think 
the  distinction  too  thin,  that  the  interest  for  life  is  not  the 
gift  of  the  testator  himself.  By  that  clause  the  testator 
appears  to  me  to  say,  that,  if  the  trustees  could  at  his 
death  apply  the  stock,  or  the  money,  produced  by  the 

sale 

(29)  EUwm  V.  Airey,  1  Vc$.  bread  v.  Lxrrd  St.  John,  X, 
111.     .  152;  aud  the  references  in 

(30)  Ante,  Gilbert  y.  Boor-  the  note,  I,  408. 
man,  Vol.   XI,  238.     Whit- 


In  a  legacy 
to  the  children 
of  A.  those 
bom  before 
the  time  of 
distribution 
are  entitled  to 
share;  atil^ss 
a  tiQie.of  dia« 
tribution  b 
expressly  pro^ 
vided,  exclud- 
ing those,  bom 
afterwards,  by 
the  necessity 
of  a  preyions 
distribution. 
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Walker 

tt. 

8hor9. 


sale  of  it,  as  they  could  not,  if  Mary  Saier  was  living, 
they  were  toapply  it  at  that  time ;  but  if  by  her  surviving 
him  they  could  not  then  apply  the  fund,  the  period  of 
distribution  must  in  that  instance  also  take  in  this  afler- 
bom  child. 


^he  Decree  accordingly  declared  the  Defendant  FeUx 
TValker  entitled  to  a  thirteenth  share  of  the  ftinds  utider 
the  Will. 

Sir  Samuel  RomiUy  applied  for  maintenance  of  the 
children  of  Richard  Walker  upon  the  affidavit  of  their 
mother,  that  her  husband  was  in  Sicily  in  very  embar- 
rassed circumstances :  the  share  of  each  child  not  ex- 
ceeding 300/.  The  interest  was  accordingly  directed  to 
be  paid  to  their  mother,  and  applied  for  maintenance 
until  farther  Order. 


KING,  Ex  parte. 

TPHE  Petitioner,    a   bankrupt,    renewed  his  applica- 
tion  (31 )  for  an  Order  to  this  Commissioners  to  sign 
his  Certificate. 

Mr. 

(31)  Ex  parte  King,  ante,  VoL  XI,  417.  XIII,  181. 

not  subject  to  coDtroi. 

Bankrupt's  Certificate  sent  back  for  the  purpose  of  letting  in  other 
creditors :  the  Commissioners  uot  confined  by  that  object :  nor  bound 
by  the  original  Certificate :  but  the  whole  is  open  to  their  judicial 
discretion:  the  original  and  supplemental  act  making  but  one  Cer- 
tificate, of  the  latter  date. 


1808* 
May  30^A. 
Judicial  dis- 
cretion of 
Commission- 
en  of  Bank- 
ruptcy as  to 
the  Certificate 
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Mr,  Mqniagtce,  in  support  of  the  Petition,  contended,  1808. 

that  the  Commissioners  were  bound  by  their  signature  of  itino 
the  original  certificate  :  so  that,  when  the  certificate  waff  jg^  partp* 
sent  back  by  the  Lord  Chancellor  for  the  purpose  of 
letting  in  the  *proof  of  other  creditors,  the  discretion  of 
the  Commissioners  was  confined  to  a  sapplemental  certi- 
ficate with  the  signature  of  the  proportion  of  those  new 
creditors,  requited  by  the  Act  of  Parliament. 

The.  Lord  Chancelloiu 
The  question    upon  this   application  is,  whether  the 
original  certificate  of  the  Commissioners  is  to  be  consi-' 
dered  as  the  due  execution  of  the  duty,  imposed  upoti 
them ;  and  the  snj^pleniental  certificate  is  to  am6unt  to 
nothing  more  than  a  notification  to  the  Great  Seal,  thaft 
four-fifths  in  number  and  value  (32)  of  the  subsequent 
creditors  have  given  their  consent.     My  opinion  is,  that 
the  meaning  of  the  Statute  (S3),  truly  understood,  aAd 
explained  by  the  practice,  is,  that,  if  the  Lord  Chancellor 
thinks  .proper  to  send  back  the  certificate  to  the  Cominid- 
doners,   to  be  reviewed,  when  they  again  certify,  with 
reference  to  the  subsequent  proceedings,  they  are  under- 
stood, whatever  the  form  may  be,  to  re-certify  all,  that 
they  have  before  certified.     That  being  the  true  view  of 
the  Statute,  as  explained  by  the  practice,  if  the  Com- 
miiision^rs   cannot  conscientiously  and  judicially  certify 
what  is  contained  in  the  former  certificate,  they  cannot  be 
called  upon  to  re-certify  in  obedience  to  that  last  Order. 

I  hold  firmly  to  the  opinion,  which  I  expressed  upoii 
tbe  former  application  of  this  bankrupt  (34i);  which  waa 

confirmed 

(33)  The  proportion  of  dre-  last  examination,  by  the  Act 

ditors,  ireqaired  to  sign  the  of  Parliaaient,    6  Geo.  IVr 

certificate,  i^  reduced  to  three  c.  16.  s.  122. 

fifUis  in  number  and  valtfe,  (33)  Stat.  5  Geo.  II.  c.  30. 

or  Bine   tenths   in  number,  (34)  Ante^  Yel.  XI,  417. 
after  six  months    from  the 
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1808.  Confirmed  by  Lord  ErskineiSS)^  aiid  by  the  Court  of 

j^'^^*'  King's  Bench  (36),  that  no  Court  of  Justice  has  power 

Ex  parte       ^  compel  the  Commissioners  to  certify.    They  have  a 
judicial  discretion,  given  to  them  by  the  Act  of  Parlia- 
ment;  and  it  Is  in  vain  to  urge,  that  there  is  no  remedy : 
the  law  having  entrusted  them  with  that  judicial  discre- 
tion, no  Court  can  take  it  from  them ;  and  if  any  mischief 
arises  from  .it,  a  remedy  must  be  sought  elsewhere ;  and 
cannot  be  supplied  by  those,  who  are  to  interpret,  not  to 
create,  the  law.    The  Statute,  which  inflicts  severe  penal- 
ties upon  the  bankrupt,  gives  him,  if  he  does  conform, 
a  great  variety  of  benefits;  besides  an  allowance  Out  of 
his  efiects,  in  proportion  to  their  amount,  declaring  him 
discharged  from  all  the  debts  he  owed  at  the  time  he 
became  a  bankrupt.     The  Act  then  proceeds  to  state  the 
terms,  upon  which  he  is  to  Ikcquire  those  benefits ;  with 
very  particular  provisions  OB  to  the  Certificate ;  one  of 
which,  that,  I  conceive,  entrusts  the  Commissioners  with 
a  judicial  authority  and  discretion,   is,   thus  expressed : 
'      ^*  that  there  doth  not  appear  to  them  any  reason  to  doubt 
*'  of  the  truth  of  such  discovery ;  or  that  the  same  is  not 
**  a  fiill  discovery  of  all  such  bankrupt's  estate  and  effects  ;** 
and  the  clause  concludes  with  this  material  declaration ; 
''  nor  shall  any  Commissioner  sign  such  Certificate,  till 
*'  after  four  parts  in  five  in  number  and  value  of  the 
"  said   creditors   shall  have  signed  the  same,    as  afore- 


The  construction  of  this  Statute  has  always  been,  that, 
though,  after  the  creditors,  the  Commissioners  had  signed 
the  Certificate,  and  it  was  laid  before  the  Great  Seal,  for 
allowance,  the  Lord  Chancellor  will  himself  judge  of  this 
at  least ;  whether  it  is  fit,  with  reference  to  the  interest 
of  the  creditors  to  send  back  the  Certificate  to  the  Con^ 

missioners 

(36)  Ante,  Vol.  XIII,  181.  (36)  7  Eatt,  92. 
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IhLssioners ;  and  for  the  purpose,  among  others,  of  per-  180&. 
.{nitting  other  creditors,  who,  living  at  a  distance,  might  King 
not  have  had  an  opportunity,  to  prove,  and  express  their  j^  parte. 
assent  or  dissent:  but  no  argument,  that  has  been  ad- 
dressed to  me,  proves,  that  the  Commissioners,  having 
once  signed  the  certificate,  are  more  functi  officio  as  to 
one  point,  thap  they  must  be  taken  to  be  as  to  every 
other;  and,. the  Statute  requiring,  that  Jthe  Commissioners 
shall  not  sign,  until  the  creditors  have  signed,  the  neces- 
sary inference  is,  that,  if  the  certificate  is  sent  back  to 
the  Commissioners  to  be  reviewed,  it  must  be  considered, 
as  if  it  had  never  gone  out  of  their  hands ;  and,  when  the 
new  body  of  creditors  come  in,  that  it  is  in  consequence 
of  those  creditors  signing  that  the  Commissioners  are  then 
authorized  to  sign ;  and  the  original  and  supplemental 
certificates  are  taken  to  be  but  one  certificate :  the  statute 
meaning,  that  there  should  be  only  one  certificate ;  and, 
when  it  comes  the  second  time  before  the  Lord  Chan' 
cellor,  the  whole  is  to  be  taken  as  one  certificate.  Upon 
the  reason  of  the  thing  the  consequences  would  be  very 
aukward ;  if  it  could  be  considered  any  other  way ;  as, 
when  those  new  creditors  shall  appear  to  have  proved 
after  the  first  certificate,  unless  the  supplemental  certi- 
ficate is  (p  give  the  date  to  the  whole,  it  would  appear 
upon  the  fiice  of  it,  that  the  Commissioners  had  signed, 
before  they  were  authorized. 

Another  circumstance  is,  that  it  may  happen,  that  the 
very  proof  of  the  creditors,  entitled  to  come  in  imder  the 
Order,  referring  the  certificate  to  the  Commissioners,  to 
be  reviewed,  may  disclose  for  the  first  time,  that  the 
bankrupt  had  concealed  his  property :  so  that  the  Com- 
missioners cannot  conscientiously  sign  the  certificate. 
Suppose,  for  instance,  the  proof  made  by  these  creditors 
in  respect  of  property,  sold  to  the  bankrupt ;  as  to  which 
he  had  made  no  disclosure.    The  whole  practice  there- 

VOL.XV.  I  fore. 
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1808.         fore,  as  to  sending  back  the  certificate,  authorises  roe  ta 
^T"^  consider  the  original  and  the  supplemental  certificates  but 

Ex  rie  **  ^^^"^  ^^^  *^^  whole  as.  speaking  at  the  date  of  the 
latter ;  and,  if  the  Commissioners  cannot  judioially  and 
conscientiously  certify  at  that  date,  it  is  not  in  the  power 
of  the  Great  Seal  to  order  them  to  make  the.  supplemental 
certificate;  that,  together  with  the  original  certificate, 
fbnnfaig  at  that  time  the  subject,  entrusted  by  the  Statute 
to  their  judicial  discretion. 

I  can  therefore  do  nothing  upon  this  Petition, 


^    ™-  ALLAN  V.  ALLAN, 

To  sopport  a  rpHE  Bill  in  this  cause,  filed  by  Robert  AUan,  and 

BiU  to  pcrpe.  Hannah,  his  wife,   and  their  infant  children,  by 

.    ~  their  father  and  next  friend,   against  John  AUanj   and 

PlaintiflT  most  ^^^S^  Allan  the  younger,  sta^d,  that  Ann  Allan  by 

Lave  an  inte-  her  Will  devised  several  estates,  mentioned  and  all  other 

rest :  bat  the  her  real  estates  in  the  counties  of  York  and  Durham  unto 

minateness  or  and  to  the  use  of  her  cousin  James  Allan  the  elder  and 

remoteness  of  j^jg  assigns  for  and  during  his  life  without  impeachment 

18  no  o  jec-  ^£  ^aste ;  and  after  his  decease  then  she  gave  and  de- 
tion.    A  mere  .     • 

contingency, 

however  near  aiid  valuable  (with  the  exception  of  the  case  of  a  wager),-  • 
the  expectation  of  issae  in  tail,  heir  apparent,  or  next  of  km  of  a 
kinatic,  is  not  safliolent. 

Therefore  a  D.emurrer  to  a  Bill  by  tenant  in  tail  ia  remainder  and 
his  issue  to  perpetuate  testimony  of  the  validity  of  his  marriage,, 
allowed. 

Whether  a  Bill  could  be  maintained  by  the  trustees  to  preserve 
contingent  remainders,  representing  also  the  legal  inheritance  of  the 
whole  estate,  Qnctre. 
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Prised  aU  her  said  several  fireehoM,  leasehold^  and  coipj" 
lioldy  eetateSy  and  all  other  h^r  real  estates,  &c.  unto  and 
to  the  use  6f  her  eousin  George  Allan  the  elder,  (eldest 
son  of  James  AUan  the  elder )   for  his  life  without  im- 
{>eaehnient  •  of  waste ;  and|  after  his  decease  she  devised 
all  her  said  estates  to  trustees,  their  heirs  and  assigns, 
for  ever,  to  the  use  of  them  and  their  heirs,  upon  -the 
trusts,  apd  9ub)ect  to  the  powers,*  provtaoea  and  limit»- 
tlons,  after  expressed ;  that  is  to  say  i  in  trust  for  the 
Defendant   George  AUan  the   younger,   eldest  sdn   of 
George  AUan  the  elder,  for  li|b,  without  impeachmeut 
of  waste;  with  remainder  to  the  same  trusted,  to  pre- 
aerve  contingent  remainders;    and,  from  and  after  his' 
decease,  in^  trust  for  his  first  fOid  other  sons,  and  thie 
heira  male  of  the  body  and    bodies  of  such  son  and 
sona;  and,  in  de£&ult  of  such  iasiie,  in  trust  for  all  and 
every  other  son  and  sons  of  G/sorge  Allan  th^  elder, 
severally,  aucceaaively  and  in  lemainder,  as  before  Ihnited 
with  respect  to  the  aona  ot  George  AUan  the  younger; 
and,  in  de&ult  of  isuch  isaae^  in  trust  for  her  couah 
Jame^  AUan  ilie  younger,  another  son  of  James  AUan 
the  elder,'  &r  life,  &e..  with  similar  remainders  to  hi* 
^taad  other  sodIs;  atid,  for  default  of  such  issue,  in 
truat  for  her  cousin  Robert  Allan,  since  deceas^,  the 
father .  q£  the  Plaintiff  Robert  AUan  ( another  son  of 
Jmmes  AUqn  the  elder }  for  life,  without  impeachment  of 
waste;  with  remaind^  to  the  trusteea  to  prf^erve  can^ 
tingent  remainders;  and,  after  his  decease  jn  truat  ton 
his  first  and  other  sons,  and  the  respective  heirs  male 
of  such  son  and  sD^a ;  and,  fcac  default  pf  sxmix  issue, 
in  trust  for  James  Allan  the  elder,  his  heirs  and  assigns, 
for  ever. 


180S. 


Allan 

9. 

Allan. 


'  Hie  Bill  taxihtf  stated,  tiiat  after  the  death  of  the 
tattatiM,  in  1785,  Jamu  AUan  the  alder,  died  withonf 
iMu^;  upon.wlwdi  Gm^rgit  Allan  Uie  ddv^ entered ;  and 

I«  died; 


m 
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Allan 
Allan. 


•died;  leaving  the  Defendant  George  AUan  the  youngef^ 
his  only  child ;  who  entered  upon,  and  became  possessed 
of,  the  .devised  estates;  never  having  had  any  issue. 
James  AUan  the  younger,  another  son  of  James  AUtm 
the  elder,  and  the  next  in  remainder  under  theWilK 
also  died,  without  leaving  any  issue ;  and  Robert  Alhm 
the  elder,  the  father  of  the  Plaintiff i2o6er^  Allan,. who 
was  next  in  remainder  to  James  AUan  the  younger, 
died ;  leaving  the  Plaintiff  Robert  AUan,  his  eldest  son 
and  heir  at  law,  and  John  AUan,  the  other  Defendant, 
his  younger  son,  his  only  male  issue  surviving. 


The  Bill  also  stated,  that  George  AUan  the  younger, 
the  present  tenant  for -life,  is  ako  heir  at  law  of 
James  AUan  the  elder ;  to  whom  the  ultimate  remainder 
in  fee  is  limited  in  failure  of  issue  male  of  the  several 
persons,  taking  under  the  limitations.  The  Plaintiffs 
Robert  and  Hannah  AUan  were  married  in  179S  at 
Gretna,  in  North  Britain ;  being  both  of  full  age;  and 
the  other  Plaintiffs,  WiUiams  Robert,  John,  and  George, 
were  the  issue  of  that  marriage.  The  Bill  then,  sug- 
gesting pretences  of  doubts  as  to  the  legality  of  that 
marriage,  and  meeting  them  with  proper  d^atges, 
prayed  a  discovery;  and  that  the  Plaintiffs  Robert 
AUan  and  Hannah,  his  wife,  must  be  at  Uberty  to  ex* 
amine  witnesses  to  their  marriage,  and  the  subsequent 
births  of  their  children,  and  that  the  testimony  may  be 
perpetuated. 

To  this  Bin  a  Demurrer  waa  put  ifir 


Mr.  BeU,  in  support  of  the  Demurrer. 
This  Bill  cannot  be  supported ;  as  far  it  is  a  bill  by 
the  father,  having  a  vested  remainder  in   taM,  to  per- 
petuate testimony  as  to  his  marriage,  and  establish  the 
of  his  children.  Whether  married  ornotf  .he 

baa 
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tilts  an  estate-tail:  his  interest  therefore  cannot  be  af-  1808: 
fected  by  the  fact,  which  the  testimony  is  to  establish.  a'''^^ 
As  to  his  children,  it  is  equally  clear,  that  the  B91  can-  ^^ 

not  be  supported;  according  to  the  principle, •  admitted  Allak, 
in  <he  case  of  Lard  Dursley  y.  Fitxhardmge  BerJce- 
ley  (87),  and  Smith  y.  The  Attorney  General  (38); 
that  an  heir  apparent  cannot  daring  the  life  of  his  an- 
cestor file  a  B31  to  perpetuate  testimony  to  the  lact,  that 
lie  is  the  heir.  The  question  upon  thi^  demurrer  is, 
whether  an  heir  in  tail  can  during  the  life  of  bis  ancestor 
maintain  a  Bill  to  perpetuate  testimony  to  the  &ct, 
diat  he  is  heir  in  tail.  The  interest  of  an  heir  apparent 
of'  either  description  is  much  less  substantial,  afford- 
ing less  foiindation  for  such  a  Bill,  than  the  expectation 
of  the  next  of  kin  of  a  lunatic  upon  the  event  of  his 
death. 

•  « 

Mr.  Hart  and  Mr.  WelhereU,  for  the  Plaintiffs. 
The  t>bject  of  this  Bill  is  to  perpetuate  testimony  of 
a  &ct,  upon  which  the  title  of  the  Plaintiffs  depends. 
Any  person,  who  hais  any  interest  in  any  subject  of  pYo- 
perty,  which  interest  has  not  fallen  into  possession,  the 
right  to  which  cannot  be  brought  to  decision,  and  de- 
pends upon  testimony,'  which  may  be  lost,  biefore  that 
opportunity  can  arise;  is  entitled  to  come  here  for  the 
purpose  of  perpetuating  that  perishable  testimony.  The 
interest  of  the  issue  in  tail  is  very  ^tinct,  as  to  all 
persons,  except  the  tenant  in  tail :  a  remote  interest  cer- 
tainly ;  but  which  is  regarded  by  the  Court ;  considering, 
that  all  the  rights  may  remain,  as  they  how  stand,  until 
the  lives  in  successipn  may  drop;  with  the  possibility, 

that 

« 

(37)  Anlc,  Vol.  VI,  251.  Grey  and  Lord  Chief  Baron 

(88)  In  Chaocdry,    1777  ;  Skynner :  cited  ante,  Vdl.VI,' 

before  Lord  Baihurst,  assist-  255. 

«d*by  Lord  Chief  Justice  Dc 
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that  they  may- drop  in  the  series  of  limitation,  in  which 
they  stand  in  the  Will.  In*  that  respect  these  Plaintiffs 
may  anite  their  interests*  The  interest  of  the  issue  in 
tail  is  not  to  be  compared  to  the  mere  expectancy  of  an 
heir.  This  is  an  expectancy  in  Law ;  which  cannot  be 
defeated  except  by  an  act  of  the  ancestor ;  who  niay  by 
a  fine  annul  that  expectation:  but  .without  that  act  the 
issue  must  upon  the  death  of  the  tenant  in  tail  in- 
*  evitably  succeed  per  formam  Dani ;  having  that  expec- 
tancy, which  the  Law  regards  as  an  interest.  As  your 
Lordship  observes  in  Lord  Dursley  y.-FitzImrdinge 
Berkeley  (S9),  the  right  cannot  depend  upon  the  proxi- 
mity, or  the  value^  of  the  interest.  The  interest  of  the 
issue  in  tail  cannot  be  set  up  against  the  father ;  as  he 
can  immediately  by  barring  the  intail  render  that  interest 
nugatory:  but  this  Bill  is  filed  by  the  tenant  in  tail  jointly 
with  his  issue;  asserting,  that  he  has  no  intention  to 
affect  their  rights;  and  the  question  is,  whether  the  te- 
nant in  tail,  though  embracing  in  himself  all  the  remain- 
ders over,  -and  the  issue  jointly^  have  not  a  present  in- 
terest, which  will  enable  them  to  establish  those  facts, 
that  will  keep  the  estate  in  theif  family.  An  estate- 
tail  has  this  peculiar  nature,  depending  upon  the  Sta- 
tute (40):  that  the  issue,  though  taking  in  one  sense 
by  descent,  as  an  heir  at  law,  take  also  under  the  same 
title,  as  the  ancestor,  through  whom  they  claim;  aboth 
deriving  title  by  one  common  instniment ;  that  title  in 
the  issue  capable  of  being  affected  only  by  a  particular 
act :  an  heir  at  law  having  a  mere  hope  of  succes- 
sion. 


The  Reply  was  stopped  by  the  Court. 


The 


(39)  Ante^  Vol.  VI,  251. 


(40)  Statute  Weitminsttr  2. 
X3  Edw,  I. 
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The  Lord  Chancellor. 

■ 

I  take  it  as  adraitted  at  present,  that  this  is  an  equi- 
table estate  tail ;  though  perhaps  that  may  deserve 
examination  in  the  case  of  a  confused  Will  \  as  thia 
appears  upon  the  Bill. .  If  it  was  a  legal  estate^  the 
Wife  might  have  an  interest  in  respect  of  her  right  to 
dower.  The  issue  perhaps  are  not  very  accurately 
ealled  heirs  in  taiL  They  are,  not  remainder-men^  but 
issue  only :  in  common  parlance  issue  in  tail  of  the  te* 
nant  in  tail.  These  persons  thus  standing  upon  the 
record^  as  Plaintiffs,  the  father  must  be  supposed  to 
sue  for  some  interest,  which  his  children  have  in  the 
sulyect  of  the  suit.  One  of  the  Defendants  stands  be- 
hind the  Plaintiff  Robert  AUen,  as  tenant  in  tail  under 
theWilL 


idoa. 


AtLAN 

Allav. 


From  the  state  of  facts,  appearing  upon  this  record^ 
it  is  obvious,  that  Robert^  the  father,  with  a  view  to 
make  good  his  title,  has  no  interest  whatever  in  proving 
the  fact  of  his  marriage :  the  remainder  in  tail  being 
vested  in  him.  The  other  Plaintiffs  are  neither  tenants 
in  tail,  nor  remainder-men  in  tail;  but  the  issue  of  a 
person,  who  is  de  facto  et  de  jure  tenant  in  remainder 
in  tail^  having  in  him  the  whole  interest.  The  father 
having  no  interest  whatsoever  to  sustain  a  Bill  to  per* 
petuate  testimony,  as  far  as  he  is  concerned,  the  question 
is,  whether  the  children  have  such  a  present  interest  in 
this  estate,  and  therefore  such  an  interest  in  perpetuating 
the  testimony,  tbat  they  can  in  respect  of  their  interest 
maintain  this  Bill. 


Some  things  are  very  clear.  First,  it  is  perfectly  im« 
inaterial,  how  minute  the  interest  may  be ;  how  distant 
the  possibility  of  the  possession  of  that  minute  interest :  if 
it  is  a  present  interest.  A  present  interest,  the  enjoyment 
of  which  may  depend  upon  the  most  remote  and  impro* 

bable 
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bable  contingency^  is  nevertheless  a  present  estate ;  and, 
as  in  the  case  (41  )  upon  Lord  Berkeley'aWill,  though 
the  interest  may,  with  reference  to  the  chance,  be  worth 
nothing,  yet  it  is  in  contemplation  of  Law  an  estate  and 
interest.  On  the  other  hand,  though  the  contingency 
may  be  ever  so  proximate  and  valuable,  yet,  if  the  party 
has  not  by  virtue  of  that  an  estate,  the  Court  does  tiot 
deal  with  him:  I  except  the  case  of  a  wager,  and  the 
interest  in  respect  of  that  wager.  Upon  that  ground  the 
case  of  Smith  v.  The  Attorney  General  was  decided : 
the  case  of  Mr.  Newport^  a  lunatic :  upon  a  demurrer 
by  Lord  Thurlow;  who  was  then  Attomey-Creneral ;  and 
Lord  Kenyon  contended,  that  the  argument  must  go  to 
the  extent,  even  of  an  admitted  intestacy  and  irrecover- 
able lunacy ;  that,  if  the  party,  and  every  witness,  could 
not  live  an  hour,  yet  the  title  of  the  next  of  kin  must 
be  repelled ;  and  that  Bill  was  repelled :  the  Court  hold- 
ing, that  it  was  nothing  but  an  interest  in  expectancy ; 
wliich  did  not  entitle  him  to  come  to  this  Court ;  and 
to  maintain  his  right ;  and  Lord  Chief  Justice  De  Grey 
reasoned  by  analogy  to  the  case  of  the  distinction  be- 
tween HiBres  Apparens  and  Verus  Heeres;  that  the 
former  could  not  have  the  writ  De  Ventre  Inspiciendo ; 
as  the  o^her  might;  conduding,  that  upon  the  same 
ground  the  heir  to  a  fee-single  estate  could  not  support 
this  claim. 


Then,  is  there  any  isuch  specialty  in  the  case  of  the 
issue  in  tail,-  during  the  life  of  the  tenant  in  tail ;  that, 
though  tlie  eldest  son  of  tenant  in  fee  could  not  main- 
tain such  a  claim,  the  heir  male  apparent  of  tenant  in 
tail  male,  or  the  issue  of  tenant  in  tail,  may  ?  That 
must  depend  upon  this ;  whether  that  heir  male,  or  issue 
in  tail,  have  an  expectancy  in  the  common  sense,  or  that 

species 

(41)  Lord  Dunley  y.Fitzhardimje  Berkciey,  ^nlc,  Vol.  VI, 
251. 
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a  present  interest.    Originally  an  estate  tail  was  an  estate  /^^^^^ 

upon  condition ;  to  become  a  fee ;  when  issue  was  had.  ^^ 

It  was  then  in  the  power  of  the  tenant  in  tail  to  alien :  Allatt, 

but  still  it  was  not  an  absolute  estate  ;  as,  if  he  did  not  Origindly  an 

take  advantage  of  that  power,  and   did  not  alien,  the  ^**^  ^  ^^ 

su  estate  upon 
estate  would  have  descended  according  to  the  form  of  the  -jQ^jijiQ...  V^ 

gift :  but  there  is  no  ease,  in  which  the  tenant  in  tail  has  become  a  fee 

not  been  considei^,  as  between  him  and  his  bsue,  as  upon  issue  had, 

having  the  entire  interest.     The  Statute  De  Donis  (42)  for  the  purpose 

certainly  does  say,  that  the  estate  is  to  go  according  to  ®'  alionatien : 

the  form  of  the  gift;  and  gives  the  forms  of  the  writs;  ^^^  ^^^  ^^ 

which  are  of  different  sorts :  but  I  cannot  find,  that  any      ^  ^  *  ^*  .^ 

*^  not  aliened,  it 
Formedon  was  ever  brought  by  the  issue  during  the  life  descended  no* 

of  the  tenant  in  tail.    That  demonstrates,  that  the  estate  i^y^^^^^  JDamL 
b  in  the  tenant  in  tail  for  the  time  being  liimself;  and    No  Formedon 
then  the  reasoning,  that  applies  to  tenant  in  fee,  must  for  the  iMiie  in 
apply  to  "tenant  in  tail.    Therefore,  however  unfortunate  the  life  of  te* 
the  circumstances  of  this  case  are,  I  cannot  find  a  pruv  ^^^^t  in  tail, 
ciple,  upon  which  this  Bill  can  be  maintained.    There 
are  trustees  to  preserve  contingent  remainders;  represent* 
ing  also  the  legal  inheritance  of  the  whole  estate.*    I  have' 
not  much  considered,  how  far  those  trusteed  oould  main- 
tain a  Bill;  which  must  be  attended  with  great  difficulty: 
but  it  is  sufficient  at  present  to  observe,  that  they  are  not 
Plaintifis. 


7*be  Demurrer  was  allowed. 

(49)  Stat.  Weplmimter  2.     )3  Eduf,  I, 
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M06.  CROCKFORD  v.  ALEXANDER. 

June  23<f. 
iDJanction         rpHE  Plaintiff  having  contracted  to  sell  an  estate  to 
^"f*   ^^    "^  the  Defendant,  the  latter  obtained  possession  from 

cAAfi  of  Trcs-  *^^  tenant;  and  began  to  cut  timber;  upon  which  the 
pass*  TIE.  by  a  ^^  ^^  filed^  and  a  Motion  made,  for  an  Injunction. 

persoHf  having 

got  possession       Mr.  CuUen,  in  support  of  the  Motion,  observed,   thai 

under  articles    thb  was  a  case  of  trespass, 
to  piirchas«4 

The  Lord  Chancellor. 
l>ittfliciioti  be-      Although  at  law  this  Defendant  is  a  trespasser,  he  is 
iween  Waste     in  equity  by  the.  effect  of  the  contract  the  owner  of  this 
flUa  Trespass,    ^atate ;  having  taken  possession  under  the  contratst ;  and 

.       ^.        /  the  vendor  is  in   the  situation  of  an    ecmitable    mort« 
wiiere  there  is  . 

no  mivitt  S^^^  ( ^  )•    This  Court  has  occasionally  granted  an  In* 

junction  in  cases  of  trespass  as  well  as  wa^e;  and, 
having  thought  much  upon  this  subject,  I  will  grant 
this  protection  against  cutting  timber ;  until  the  power 
of  the  Court  to  grant  the  Injunction  against  trespass 
ahall  be  fully  discussed.  Lord  TAurhw  refused  the  In* 
junction  in  this  case  ( 44 ) :  a  man,  possessed  of  two 
^elds,  demised  one,  vnth  the  mines  under  it :  the  lessee 
found  his  way,  working  under  ground,  to  the  mines 
under  the  other  field,  which  was  not  demised :  Lord 
Tfiurlow  held  that  to  be  trespass,  not  waste ;  and  did 
not  grant  the  Injunction.  There  are  however  several 
c^ses,  furnishing  principles  by  analogy.  In  Lord  Byron  s 
C(ise  ( 45 )  it  was  destruction,  not  waste  :  there 
being  no  privity  between^ Lord  jByrtm  and  the  i>ersons, 
who  had  the  mills.  There  is  no  difference  between  de- 
struction, 

(43)  Paine  v.  McUer,  ante,     ante,  Vol.  YI,  147,  and  the 
Vol.  YI,  340,  and  the  note,     note. 

352.  (45)  Robinson  v.  Lord  B^- 

(44)  See  Mitchell  v.  Dor$,     ran,  1  Bra.  C.  C.  588. 
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estate;  and  at  law ^he  writ  of  Estrepemeni  may  be  had  ^    ^"^^^^ 

to  prevent  repetition  of  waste.     I  have  therefore  ven-*  u. 

tured  to  grant  an  ii^unction  in  trespass ;  and  this  De-;  ALSXAWDmR. 

fendant  will  find  it  .very  difficult  to  maintain,  that  he  can  ^"'  ®^  ^^ 

Hse  his  legal  character  of  trespasser,  in  order  to  enable     ^P^^'^^     ^ 
..       lA  .».,;       \  .  prevent  repe- 

tiimselF  to  commit  what  is  absolute  destroctioiu  .  ^j.       ^  -.|^#- 


The  Order  for  the  Injunction  was  made. 


•  •  Rolls! 

1808. 

.   STEVENS  V.  BAGWELL.  Jan. 26 j J, 281*, 

Aug,  5th. 
jy ILLI/tM STEVENS hyhisWiW,  dated  the  28th  of   No  interest 

Deceihber,  17Y6,  gave  to  his  brother  7%<wit«*  5/^-  completely 

cent  one  quarter  of  tlie  residue  of  his  estate  and  effects  i  vested  in  Prize 

mq  before  con- 

•  demnatioQ :  bnt 

upon  condemnation  it  is  considered  the  proper^  of  the  captor  from 

the  time  of  the  capture*  . 

The  Crown  in  prize-grants  puts  what  is  strictly  bonnty  upon  the 

footing  of  right ;  considering  the  claim' as  transmissible  to  the  legal 

representatives  of  the  claimant,  deceased  before  the  grant ;  subject 

to  hi^  Will,  SiCp  as  his  other  property. 

.  Probate  of  the  Will  of  a  married  womaiit  which  u  now  necessary, 

though  formerly  -otherwise,  limited  to  her.  power,  by  the  assent  of  her 

husband,  with  respect  to  any  benefieial  interest :  not»  as  to  her  right, 

as  Executrix  of  another  person,  to  make  an  Executor,  and  continue 

the  repre8en.tation. 

Assignment  to  Navy  agents  of  part  of  the  subject  of  a  Prize  suit, 

then  depending,  void ;    amounting  to  Champerty :  viz.  the  unlawful 

maintenance  of  a  suit  in  consideration  of  a  bargain  for  part  of  the 

thing,  or  some  profit  out  of  it;  which  is  not  conSoed  to  Courts  of 

Common  Law. 


HO 
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to  the  Plwitiffs  Lawrence  Willktm  Stevens  and  Sarak 
Burty  then  Stevens,  one  other  quarter;  to  be  divided 
between  them,  share  and  share  alike ;  when  they  should 
severaUy  attain  the  age  of  twenty-one ;  or  to  the  suryivor 
of  them ;  but,  if  both  should  die  under  that  age,  the 
testator  gave  the  said  quarter  to  his  brother  Thanum 
Stevens ;  and  all  the  rest  and  residue  of  his  estate  and 
effects  he  gave  to  his  sister  Sarah  Pearce,  then  the  wife 
of  Richard  Pearce;  atid  appointed  her  his  executrfac 


The  testator  died  in  December,  1782.  In  July,  1781, 
having  been  appointed  commander  of  his  Mtgesty's  sloop 
Tike  Nymph,  he  was  'concerned  in  the  capture  of  the 
Dutch  ¥oTt  Chinsurah  in  the  East  IwUes.  A  suit  in  the 
Admiralty  Courts  upon  the  legality  of  that  capture,  and 
the  distribution  of  the  prize  money,  was  depending  at  the 
time  of  the  deaths  of  the  testator  Lieutenant  Stevens  and 
of  Richard  and  Sarah  Price* 


Marsh  and  Creed,  agents  for  the  captors,  executed  a 
IxHid  dated  the  19th  of  December,  1783|  in  the  pen^l 
aum  of  10,000/. ;  reciting  an  agreement  by  them,  in  con- 
sideration of  having  one  fifth  part  of  the  money, '  that 
might  be  recovered  for  WiUsam  Stevens^s  share,  to  in- 
demnify Richard  and  Safah  Pearce  from  .all  costs  and 
charges,  that  they  might  be  liable  to  pay  on  account  of 
any  soit  or  appeals  that  might  be  brought,  carried  on,  or 
prosecuted,  touching  the  said  prize  money ;  if  such  prize 
money  should  not  be  reeovered ;  and  reciting  an  assign-^ 
ment  to  Marsh  and  Creed,  their  executors,  &c.  of  the 
aame  date,  by  Richard  and  Sarah  Pearce,  of  one  fifth 
part  of  all  such  prize  money,  &c.  that  was,  or  should, 
or  might  become,  due  to  the  estate  of  William  Stevens ; 
with  condition  to  be  void,  if  Marsh  and  Creed,  their 
heira,  executors,  -ftc  should  indemnify  Richard  and 
Sarah  Pearce,  their,  heirs,  executors,  &c.  and  also   the 

estate 
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.^tate  and  effects  of  WilUam  Stevens,  from  payment  on 
account  of  any  action^  &c*;  andj  in  case  Marsh  and 
Creed  should  recover  or  reoeive  such  priz^  money, 
within  thirty  days  to  aceoiuit  for  and  pay  unto  the  said 
.RicAard  Penurce  and  Sarah,  his  wife#  their  executors, 
administrators,  or  assigns,  or  such  person  or  persons  as 
should  then  be  the  legal  representative  or  representa- 
tives as  to  the  personal  estate  of  thQ  said  William  Sle- 
vens^  four  fifths  of  all  such  sums  as  sh4>uld  be  re- 
covered, &C. 


1808. 

STEVENS' 
BAGWELIiii 


Thomas  Stetens  died  in  December,  1787;  having  by 
his  Willi  reciting  bis  expectation,  of  receiving  a  consider- 
able sum  under  die  Will  of  his  late  brother,  in  case  such 
«um  should  .be  received  by  his  executors,  disposed  of  it 
.between  the  Plamtifls  Stevens  Bjoi. Burt. 


Siduvrd  Peqree  by  his  WiU,  dated  the  S3d  o{  January, 
1789,  after  giying  some  legacies,  bequeathed  the  rest  and 
residue  of  his  monies  and  securities  for  money  and  all 
his  estate  and  efiects  whatsoever  and  wheresoever,  after 
payment  oi  his  debts,  &c«  unto  his  wife  SareA  Pearce, 
to  and  for  her  own  use,  benefit  and  disposal;  and  in 
casQ  of  iier  decease  in  his  life-time,  then  he  gave  .and 
bequeathed  .all  the  said  residue  of  his  estate  and  effects 
to  the  executors  or  administrators  of  hb  said  wife ;  and 
he  directed  that  the  same  shall  be  paid,  transferred  and 
divided,  unto  and  amongst  such  person  and  peisona,  and 
in  such  proportion,  manner,  and  form,  as  hb  said  wife 
by  her  last  Will  and  Testament  m  writing,  or  any  writing, 
purporting  to^  be  her  last  Will  and  Testament,  and  to  be 
executed  by  her  either  in  hb  life-time  or  after  hb  de-> 
cease,  skould  give,  direct,  or  appoint,  the  same :  it  being 
hb  will  and  intention,  that,  in  case  his  said  wife  should 
die  in  hb  life-time,  or  before  he  should  alter  fab  said 
Will,  then  that  the  residue  of  hb  estate  and  effects,  to 
bcr  thereby  {^v^n,  should  go  unto,  and  be  p<ud  and  ap- 
plied. 
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^Ued,  as  his  said  wife  should  by  her  Will,  or  atijr 
writing,  purporting  to  be  her  Will,  have  directed ;  and 
he  thereby  authorized  and  empowered  his  said  wife  m 
his  life-time  to  make  any  such  Will  for  the  purposes 
aforesaid ;  and  he  appointed  Catherine  Pearce,  after- 
Wards  Wilkinson,  and  the  Defendant  BagweU  bis  exe- 
cutors. 


Richard  Pearee  died  on  the  88th  of /feftrwary,  1789* 
His  wife  survived  him  only  twelve  hours;  having  made 
her  Will,  of  the  same  date  with  her  husband's,  and 
iBigned  by  him,  as  an  attesting  witness ;  reciting  his  Will; 
mA  in  pursuance  of  the  power,  thereby  given  to  her, 
and  all  other  powers,  &c.  as  to  such  worldly  estate  nsiA 
effects,  whereof  she  might  be  entitled  at  possessed  at 
the  time  of  her  deoease,  or  over  which  she  had  any  dis^ 
posing  power,  she  gave,  directed  and  disposed,  thereof, 
after  bequeathing  various  pecuniary  legacies,  in  the  fol- 
lowing manner: 

•  •      • 

^*  As  to  all  the  rest^  residue  and  remainder,  of  my 
^*  estate  and  effects,  whatsoever  and  wheresoever,  and 
^  of  what  nature,  kind,  or  quality  soever,  whereof  I 
*^  may  be  possessed,  interested,  or  entitled  unto  at  the 
^time  of  my  decease,  or  over  which  I  have  any  power 
*^  to  dispose  either  by  the  Will  of  my  said  husband  or 
•^  by  or  under  the  Will  of  my  late  brother  WiUiam  Ste- 
f ^  9en»j  formerly  a  Lieutenant  in  his  Majesty's  navy, 
^'but  now  deceased,  and  in  whose  Will  I  am  named  the 
'*  Ptsiduajy  legatee,  or  by  any  other  means  whatsoev^, 
^  after  payment  of  my  just  debt,  funeral  ex]iences, 
^  and  the  charges  of  proving  this  my  WH,  I  give,  be- 
**  qseath,  dispose  and  direct,  the  same  and  c?Very  part 
^  dMveof  unto  the  said  Catherine  Pearee,  her  executors 
^  and  jtdministratOTSy  to  and  for  her  and  their  own  use 
^^and  beneit;"  and  she  appointed  Catherine  Pemee 
€Bpd  Jhihn  Bagwell  executors*    The  Plaintifi  Stevens  snd 

Burt, 


t. 
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Btifi,  ai^d  Susannah  ScarnmeU^  decea3ed>  were  her  next 
of  kin  at  the  time  of  her  death. 

In  March^  ITSQ,  probate  wa«  granted  of  the  Will  of 
Sarak  Pearce;  but  limited  to  aD  the  right,  title,  and 
intereH».  of  her  JS($rah  Pearce  in  and  to  the  residue, 
which  by  the  Will  of  her  husband  she  had  a  power  t9 
dispose  of,  and  had  disposed  of  by  her  said  Will  accoFd- 
ingiy.  In  ilfay,  1800,  Catherine  WiUcinsan^  former^ 
Pearce^  and  Bagwell^  instituted  a  «iit  in  the  Eccleai* 
«stical  Court  against  the  Plaintiffs  in  this  cause,  Stevens 
and  Burty  and  Susannah  ScammeU,  93  next  of  kin  of 
Sarak  Pearce;  citing  them  to  shew  cause,  why  the 
limited  isrobate  should  n^t  be  revoked,-  and  a  general 
probate  be  granted;  but  in  £a«^  Term,  1801,  a  pn>- 
hibition  was  granted  by  the  Court  of  King's  Bench  ( ifi  )} 
and  administration  of  the  goods,  &c.  of  Sarah  Pearce^ 
of  which  notwithstanding  her  said.  Will  she  died  intestate, 
was,  upon  the  29tb  oi  January ^  1803,  granted  to  th^ 
Plaintiff  Stevem. 
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In  January,  1805,  the  limited  probate  was  revoked ; 
and  a  more  extended  probate  granted;  limited  not  only 
to  aU  the  right,  title,  and  interest,  of  Sarah  Pearce  in 
the  residue,  under  the  Will  of  her  husband,  but  also  to 
the  power,  which  she  had  of  making  a  testan^ent,  and 
appointing  executors  of  the  good^;  &c  which  she  had, 
as  e:Kecntrix  pf  WUUam  Stevens* 

■  m 

In  1791  a  decree  of  condemna|;ion  of  the  property 
captured  at  Chinsurah,  was  pronounced  in  the  Court  of 
Admiralty,  as  •  pnaR  ^  to  be  distributed  in«  such  manner 
as  his  Majesty  should  think  fit;  which  decree  was*  m 
1T9S,  a^nped  on  AppeaL 

In 


(46)  Scammell  v.  Wilkiman,  2  East,  552. 
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tn  1703  n  warrant  was  granted  by  the  Compiissionelhtf 
of  the  Treasury  for  payment  of  one  moiety  of  the  pro- 
ceeds to  Sir  Edward  Hughes  and  the  ofiBcers  and  crew 
of  The  Nymphf  ot  to  their  agents,  lawfully  authorized 
and  appointed ;  to  be  distributed  in  the  established  pro- 
portions. Another  warrant,  dated  the  12th  of  Jiffy,  1796^ 
brdered  the  payment  to  be  to  the  representatives  of 
Sir  Edward  Hughes  and  to  the  officers  and  crew  of  The 
Ifymph.  Under  those  warrants  BhgweU  receited  from 
Marsh  and  G-e^ four  fifths;  and  paid  to  the  executors 
of  Thomas  Stevens  the  fourth,  intended  for  him  by  the 
Will  of  William  Steums. 


A  thifd  warrant  of  the  Treasury,  dated  the  1 7th  of 
December i  1803,  ordered  the  payment,  directed  by  the 
former  warrants,  to  be  made  to  the  sepresentatives  of 
Sir  Edward  Hughes^  the  representatives  of  WilUam  Ste^ 
•venSy  and  the  representatives  of  such  of  the  officers  and 
cr^w  of  T%e  Nymph  as  were  deceased,  conjointly  with 
the  survivors ;  to  be  distributed  in  the  manner  directed 
by  the  two  former  warrants. 

The  Bill  prayed,  that  the  Plaintifis^  as  the  only  next 
of  kin  of  WilUam  Stevens  and  of  Sarah  Pearce  at  the 
determination  of  the  suit  in  the  Court  of  Admiralty,  and 
at  the  time  of  granting  the  Treasury  warrants,  and  as 
the  legatees  in  the  Will  of  Thomas  Stevens  and  Susannah 
Scammett,  may  be  declared  entitled  to  the  whole  of  the 
prize  money  of  William  Stevens;  and  that  the  assign- 
ment of  Marsh  and  Creed  may  be  declared  void« 


The  answer  q£  Bagwell  submitted;  that  the  administra- 
tion, granted  to  the  Plaintiffs,  did  not  comprehend  any 
property,  which  Sarah  Pearce  was  entitled  to  under  die 
Will  of  William  Stevens,  but  merely  such  as  she  became 
entitled  to  in  h^  own  right,  after  the«  decease  of  her 

husband ; 
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•hysbiind;  and  that  under  the  extended  probate  the  pro- 
perty of  WiUiam  Stevens  beeame  vested  in  the  executors 
"ot  Sarah  Pearces  for  the  purposes  of  her  Willj  and  not 
for  her  next  of  kin. 


1800. 


Stevens 

V. 

Bagws^ 


'Sir  Samuel  Romilhfy  Mr.  BeU^  and  Mr.  Girdkeioni, 
.     for  the  Plainti£&. 

•  « 

.  The  propositions,  maintained .  by  this  Bill  aire,  Ist, 
'That  th^  representatives,  under  the  warrant,  gifted 
by  the  Lords  of  the  Treasury,  were  the  next. of  kin, 
entitled  by  the  Statute  ( 47 ) :  £ndly,  the  moiety  of  the 
residue,  taken  by  Sarah  Pearee  under  the  Will  of  her 
brother  Lieutenant  Stevens ^  was  not  disposed  of  by  her ; 
-and  her  next  of  kin  therefore  are  entided ;  as.  in  a  case 
of  intestacy:  3dly,  that  the  assignment, ■  obtained  by  the 
•agents,  of  a  fifth  part  of  the  prise  money  is  not  a  valid 
•usignment 

.  With  respectr  to  the  first  point  Lieutenant  Stevens 
msA  not  possessed  of  this  property  even  at  the  time  of 
his  death.'  He  had  no  interest,  but  at  the  utmost,  an 
expectation,  that  the  Crown  would  grant  to  him  a  share 
bf  that,  vrhich  was  vested  entirely  in  the  Crown :  to  be 
received,  as  a  bounty :  not  claimed  as  a  right.  Until 
the  warrant  issued  fix)m  the  Treasury,  there  was  no  pro* 
perty  any  whera  but  in  the  Crown.  .  Then,  the  C09- 
Btruction*  of  that  warrant,  to  pay  to  *'  the  representar 
tive^**  of  Lieutenant  Stevens ^  must  be,  as  in  the  case 
of  Bridge  v.  Abbot  (  48  ),  the  next  of  kin,  at  that  time.    • 

■ 

If  that  should  be   determined  against  •  the  Plaintifis^ 

then,  with  regard  to  the  next  point,  the  Spiritual  Court, 

and  ihe  Court  of  King's  Bench  (49),  granting  the  prohibi-r 

•      ■  .  tion, 

(47)  Stat  22  &  29  Ck.  II,  .    .  (49)  Scamm^ll  v.    Wilkin^' 
c  IO4 .  «  son,  2  East,  652< 

.  (48)  3^fo/c,C.224* 
Vol..  XV.  K 
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tion,  have  decided,  that  the  WUl,  made  by  Mrs.  Pearce, 
has  disposed  of,  not  all  her  personal  estate ;  but  only 
what  she  had  the  power  by  the  Will  of  her  husband  to 
dispose  of;  or  what  she  took  as  executrix  of  her  brother* 
The  moiety  of  the  residue,  bequeathed  to  her  by  the 
Win  of  her  brother,  does  not  &11  under  either  of  those 
descriptions.  Her  husband  had  no  power  to  dispose  by 
Will  of  that,  which  was  the  CAose  in  Action  of  his  Wife, 
not  reduced  into  possession.  Of  property,  to  which,  shb 
was  entitled  as  executrix,  she  was  merely  a  trustee  for 
other  persons.  As  to  that  she  is  considered  to  all  intents 
and  purposes  a  fime  sole :  her  disability,  calculated  for 
her  protection,  not  prevailing  to  the  injury  of  other  per- 
sons. The  testator  invests  her  with  all  the  power,  which 
he  himself  had;  and  would  give  to  any  other  person; 
and  the  form  of  the  probate  in  such  cases,  shews,  that 
it  is  so  considered.  She  was  therefore  not  entitled  to 
dispose  of  that  portion  of  the  residue  of  her  brother's 
personal  estate,  which  she  took,  not  as  executrix, 
but  absolutely ;  as  her  own  property ;  as  residuary  le- 
gatee. 


Sdly ;  As  to  the  assignment  of  one  fifth  part  of  this 
fund  to  the  agents,  there  is  no  case  precisely  like  this : 
but  it  is  within  the  general  principle  of  public  policy* 
There  is  no  doubt,  that  a  solicitor,  or  general  manager 
and  agent,  would  not  be  permitted  to  take  from  the  client 
an  assignment  of  a  portion  of  the  property  in  dispute 
in  consideration  of  an  indemnity  against  the  costs ;  and 
the  Court  will  regard  with  great  strictness  such  a  trans- 
action between  prize-agents,  and  the  persons,  entitled 
to  the  prize:  persons  necessarily  kept  long  in  suspenoe; 
and  always  considered  as  entitled  to  the  peculiar'  pro* 
tection,  not  only  of  Courts  of  Justice,  but  of  the  Legis- 
lature also;  A  price-agent  stands  in  a  confidentiid  si- 
tuation; which  excites  the  greatest  jealousy  of  a  trans^ 
action,  by  which  he  takes  an  assignment  of  any  beneficial 

•  •  interest 
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Interest  from  t}\69e  persons,  whose  concerns  are  entrusted 
to  him.  This  appears  a  most  extraordinary  bargain:  for 
m  fifth  of  the  whole  of  this  very  considerable  property : 
'Uie  share  of  Lieutenant  Stevens,  after  all  deductions,  ex- 
ceeding 20,000/. :  the  agents  deducting,  1st,  their  com-* 
mission,  upon  the  whole,  to  ^which  he  was  entitled;  to 
the  amount  of  4,677/.;  then  their  Bill  for  disburse^ 
ments,  &c.  6,51S/.;  and  after  those  deductions  taking 
under  this  assignment  of  a  fifth  part  of  the  balance 
4,063/.;  aware^  that  they  were  *  acting  for  an  executrix, 
entitled  to  a  moiety  of  the  property*  It  could  not  affect 
the  fund  farther  than  she  was  beneficially  entitled :  but 
upon  the  general  principle  such  a  transaction*  cannot  pos- 
stand  in  a  Court  of  Equity. 


laae. 
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Sir  Arthur  Piggott,  Mr.  Alexander,  and  Mr.  Finch  j 
Mr.  Richards,  Mr.  Thomson,   and  Mr.   Clason; 
Mr.  Hart,  and  Mr.  Raithby ;   for  the  different 
Defendants. 
The  last  of  these  three  grants  cannot  affect  the  rights, 
aequhped  under  the  two  preceding  grants;  the  effect  of 
which  Is,  that  the  proportion  of  Lieutenant  Stet>ens  in 
this  prize  money  became  his  personal  assets.     By  the 
first  grants  the  power  of  the  Crown  was  exhausted ;  ex- 
cept to-  supply  a  defect  in  form ;   to  give  farther  effect 
to  the   grant ;   but  a  new  grant,  inconsistent  with  the 
former,  could  not  be  made.     The  argument  is  raised 
merely  upon  the  word  "  representatives"  in  the  last  grant ; 
Iby  4iAak^  to  testamentary  cases  and  the  doctrine  of 
kpee.     The  proposition  of  the  Defendant  is,  that  Lieu- 
tenant iS'/ev^i}^  at  the  time  of  his  death  had  an  interest^ 
if  emtt.  effect  should  be  giv^n  to  it  by  the  Crown,  con- 
^tttting  a  part  of  his  personal  estate :   an  insurable  in^' 
tereet,  in  respect  of  the  qualified  property  in  the  captori 
It  tlie  time  of  the   capture :    so  that  the  underwriter 

.K2        *  could 
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StI£VBN5 
V. 

Bagwelu 


<^6uld  not  maintain  the  defence,  that  the  property  was  iilr 
the  Crown.      The  captors  have  an  inchoate,  equitabkv 
claim  upon  the  bounty  of  the  Crown,  to  a  reward  for 
the  capture :    a  claim,   though  certainly  not  capable  of 
being  enforced  in  a  Court  of  Justice,  sanetioned  by  all 
experience ;  and  in  no  instance  disappointed.     Such  aa 
interest  is  assignable ;  and  is  assets  for  debts.    Though^ 
as  against  the  Crown,  no  legal  interest  passes,  until  the 
grant  is  made,  yet,  when  made,  it  has  rektioir  to  the 
time  of  the  capture.    The  doctrine  of  lapse  and  testa- 
mentary cases  has  no  application  to  this  subject;   and 
the  Court   of  Exchequer   in    the    case    of  Ebans   t. 
Charles  ( 50),   if  they  did  not  shake  the  authority  of 
Bridge  v.  Abbots  did  not  advance  it ;   and  the  circumr 
stances  of  that  case  were  singular.     The  conclusion  is, 
that  the  grant  was  intended  for  the  person,  sustainiiig  the 
character  of  representative  of  Lieutenant  Stevens^  sub« 
ject  to  the  trusts  of  his  Will :  to  realize  .to  him  and  his 
representatives  the  expectation  of  so  many  years.     Can  it 
be  supposed,  that  the  Crown,  making  this  grant,  intended 
to  exclude  the  creditors?      Other  consequences  of  the 
Plaintiff's  eenstruction   cannot  correspond  with  the  in- 
tention of  the  grant ;    as,  that  the  father  should  Jure 
Representationis  exclude  brothers  and   sisters;    that  ft 
married  woman,  answering  the  description  of  sole  next  of 
kin,  might  carry  the  property  to  a  stranger  fvom  ether 
relations. 


2d.  Upon  the  2d  point,  that  Sarah  Pearce,  a  married 

woman,  died,  without  having  made  any  Will,  except  during 

her  coverture,  and  therefore  intestate,  the  Will  she  made 

is  a  good  Will  for  the  purpose  of  passing  all  her  interest 

under  the  Will  of  her  brother.     By  that  Will  she  not  only 

executes  the  power,  given  to  her  by  the  Will  of  her  bus* 

band ;  but  goes  farther ;  and  to  that  excess  she  has  his 

assent^ 
(50)  lAnsir.  128. 
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assent ;  which  is  all,  that  is  required  to  give  effect  to  the         1608, 
will  of  a  married  woman.     His  assent,  which  might  have      Sxevens 
heeu  expressed  by  parol,  is  confirmed  by  his  sigpature:  r. 

a  specific  assent  to  that  Will,  If  he  had  survived,  he  Bagwkll. 
.  could  not  have  claimed  the  property.  His  assent  was 
necessary  only  with  regard  to  his  interest.  As  to  any 
filing,  which  she  held  in  auter  Droit  she  might  make  a 
Will,  and  continue  the  representation,  without  his  assent. 
It  was  not  necessary  for  her,  having  survived,  to  make  « 
new  Will ;  merely  to  give  the  property  to  the  same  per- 
sons. The  Will  she  had  executed,  with  the  assent  of  her 
husband,  was  sufficient.  The  subject  of  her  disposition 
was  not  ascertainisd  :  but  it  was  her  interest  under 
her  brother's  Will ;  which  under  the  -subsequent  grants 
firom  the  Crown  she  took  with  the  other  residuary 
legatees.  « 

^ly.  As  to  the  transaction  with  the  agents,  tliis  Bill 
was  filed,  after  the  money,'  received  from  them,  had 
been  distributed.  The  rule,  derived  from  principles  of 
public  policy,  controuling  the  relations  of  guardian  and 
ward«  attorney  and  client,  principal  and  agent,  has  not 
been  farther  extended  (51 ).  The  objecton  to  this  trans- 
action would  reach  any  bargain,  even  for  Commission, 
by  anticipation.  The  Commission,  stipulated  for  by  the 
great  Victors  of  London^  including  the  Commbsion  del 
Credere^  in  the  shape  of  indemnity  against  failur'e,  is 
part  of  the  produce  of  the  sale.  This  is  no  more  thaa 
an  insurance  against  the  consequences  of  a  suit,  con- 
sidered hazardous,  in  which  Mr.  and  Mrs.  Pearce  were 
engaged.  The  principle,  protecting  a  client,  is  confined 
to  the  case  of  a  law  agent,  conducting  a  suit ;  who,  hav- 
ing the  means  of  throwing  obstacles  in  the  way,  is  strictly 
watched ;    and    is  not  permitted  to  take  more  than  his 

ordinary  fees. 

The 

ip\)  See  Huguenin  v.  Baseley,  ante,  Vol.  XIV,  273, 


^50 


CASES  IN  CHANCERY. 


iBoe. 


Stevbns 


The  Master  of  the  Rolls. 
Is  not  this  what  the  law  calls  Champerty :   a  bargain 
for  pigrt  of  the  subject,  for  which  the  parties  are  It^ 
tigating  in  a  Court  of  Justice  I 


[M51  3 


For  the  Defendants. 
It  is  no  more  than  a  b&rgain  with  an  agent  for  indem«> 
nity  against  the  costs ;  which  does  not  &1I  within  the 
description  of  Champerty.  These  persons  wci*e  the  ge- 
neral agents  for  the  oaptors :  not  the  particular  agents 
of  Pearce  and  his  wife.  In  that  respect  this  cannot  be 
compared  with  the 'general  case  of  Attorney  and  Client  t 
nor  can  a  suit,  of  such  a  nature^  between  such  parties^ 
the  Crown  on  one  side,  and  the  Ea^t  /r^dia  Company  oH 
the  other,  be  compared  to  a  suit  between  private  indin« 
duals ;  upon  which  the  offence  of  maintenance  or  chami 
perty  might  be  incurred.  Unless  such  persons  as  these 
agents  had  come  forward,  none  of  these  parties  would 
have  had  any  thing  to  contend  for. 

Sir  Samuel  Ramilli/,  in  Reply. 
The  cases  of  insurable  interests,  from  I^e  Crae  t* 
Hughes  ( 52 )  to  Lucena  v.  Craufurd  ( 53 ),  turn  upon  the 
peculiar  nature  of  such  interests.  The  case  of  Bridge  Vi 
Abbot  ( 54 )  is  ^  near  this  as  can  be ;  and  that  authority 
has  never  been  shaken ;  and  is  always  mentioned  with  ap* 
probation.  It  certainly  is  very  difficult  to  reconcile  EvakM 
V.  Charles  ( 55 )  with  that  case,  or  with  principle.  The  pro* 
bate  of  the  Will  of  Mrs.  Pearce  cannot  pass  the  property^ 
taken  under  the  grant  of  the  Crown,  not  under  her  hxM* 
*  band's  Will.  The  reason  of  granting  the  probate  of 
property,  which  she  took  as  executrix,   the  interest  of 

othet 


<62)  Park  las.  269. 
(53)  d  Bos.  ^  Put.  15. 


(54)  3  Bra.  C.  C.  224* 

(55)  1  Anstr.  128. 
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iotlier  persons,  for  whom  she  is  to  act,  does  not  apply  to 
property  which  she  took  for  her  own  benefits 

As  to  the  assignment/  it  is  impossible,  that  such  an  in- 
strument can  stand  in  a  Court  of  Equity.  In  justice  and 
«onscience  such  exorbitant  terms  are  not  to  be  defended. 
The  transaction  is  direedy  that  worst  species  of  mainte- 
nance, called  Champerty ;  ia  contract  to  carry  on  a  suit 
upon  the  terms  of  receiving  a  certain  portion  of  the  pro-^ 
perty,  which  is  in  dispute,  if  it  shidr  be  recovered.  That 
is  an  offence  at  Common  Law ;  not  by  Statute.  If  this 
AssignAient  could  be  considered  legal,  this  property  did 
not  pass  by  it  At  that  time  Stetfens'n  representativea 
were  net  entided  to  any  thing.  The  suit  failed:  the  sen- 
tence  was  against  them :  but  afterwaids  the  Crown  made  m 
gratuitous  gift  instead  of  what  under  other  circumstances 
they  woidd  have  be^i  entided  to.  The  intended  subject 
of  the  assigmnent  never  existed :  but  another  thing,  de- 
rived from  the  bounty  of  this  Crown,  was  substituted  in 
its  place* 


1S08. 


Stevens 
3AawBi4« 


T%e  Master  of  the  Rolls. 
The  question  in  this  cause  is,  to  whose  benefit  the 
gnmt,  made  by  the  Crown,  of  the  Chinsurah  prize*" 
Inoney  is  to  enure :  whether*  for  the  benefit  of  the  resi"^ 
duary  legatees  'under  the  Will  of  Lieutenant  Stevens^  or 
t>f  his  next  of  kin  ;  arid,  if  for  the  benefit  of  the  latter; 
whether  of  the  next  of  kin  at  the  time  of  his  death,  or 
•f  those,  who  answered  that  description  at  die  time  of 
the  gx:antr 

The  capture  of  the  Fort  of  Chinsurah,  in  July,  1781, 
was  made  by  Tike  Nymph  sloop  of  war,  commanded  by 
lieutenant  Stevens^   under  the  orders  of  Sir  Edward 

HugheSf 


Aug.Uk. 


[15«1 


i 
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i60B/         Hughes,  and  by  a  detachment  of  the  East  India  Com-' 

^i^T"^  e.      pany*8  Forces.     If  the  captured  effects  had,   after  the 

1^.  death  of  Lieutenant  Stevens,  been  condemned  as  prize 

Bagwell,      to  the  captors/  there  can  be  ho  doubt,  that  his  shkre 

would  have  passed  by  his  Will ;  as,  tJiough  the  property 
was  not  completely  vested  in  the  captors  until  condemna-» 
tion,  yet  after  condemnation  it  -is  by  relation  considered 
as  theirs  from  the  time  of  the  capture.  The  captured 
effects  beiiig  condemned  to  the  Crown,  no  right  to  any 
part  of  the  produce  can  accrue  to  any  one,  except  by 
the  gift  of  the  Crown ;  and,  as  Lieutenant  Stevens  died» 
before  any  gift  was  made,  his  Will  could  have  no  direct 
operation  upon  the  subject  of  that  gift.  But  the  inten- 
tion of  the  Crown  in  all  cases  of  this  kind  is  to  put  what 
IS  in  strictness  matter  of  bounty  upon  the  footing  of 
matter  of  right.  The  service  performed  is  thought 
worthy  of  reward ;  and,  though  the  party  performing  it, 
died  before  payment,  the  claim  of  bounty  from  the  Crown 
ia  considered  as  transmissible  to  his  representatives  in  th^ 
same  plight  and  condition  as  the  claim  for  wages,  4>X. 
any  other  stipulated  or  legal  remuneration  of  service. 
In  such  cases  the  Crown  never  means  to  exercise  any 
kind  of  judgment  or  selection  with  regard  to  the  persons 
,■:  to  be  ultimately  benefited  by  the  gift.    The  representa- 

tives, to  wbom  the  Crown  gives,  are  tho^e,  who  legally 
sustain  that  character :  but  the  gift  is  made  in  augm/^-i 
tation  of  the  estate ;  not  by  way  of  personal  bounty  tq 
them.  They  take  subject  to  the  same  trusts,  upon  which 
they  would  have  taken  wages,  or  prize  money,  to  which 
the  party,  from  whom  they  claim,  might  have  been  legallj 
entitled. 

•  A 

a 

m 

'    ■       '  The  representatives  of  Lieutenant  Stevens  were  there- 

fore entitled  to  receive  this  money ;  but  upon  the  same 

^  *  153  ]      *  trusts  as  they  would  take  his  general  estate ;  and  this  is 

to  be  considered,  as  if  it  had  been  actually  a  part  of  his 

prpperty 
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firoperty  at  the  time  of  his  death.    ^The  consequence  is/ 
that  his  residuary  legatees  were  entitled  to  it. 

As  I  hold  this  to  be  constructiyely,  and  for  the  pur- 
pose of  regulating  the  trust  upon  the  grant  of  the  Crown^ 
bis  property  at  his  deaths  it  follows^  that  the  right  to  the 
shares  of  those  residuary  legatees^  who  died  after  him^ 
and  before  the  money  was  received,  must  be  regulated 
upon  the  same  principle.  His  representatives  must  di»* 
tribute  this-fund  just  as  they  would  have  been  boun^  to 
distribute  any  other  money^  legally  due  to  hia  estate,  thiEit- 
tbey  might  have  received,  when  this  grant  was  made:, 
consequently  the  share  of  Thotrnu  Stevens  will  be  go^^ 
vemed  by  the  disposition  made  by  his  WilL 


1B08. 


A  question  arises  with  regard  to  the  effect  of  this  piin- 
eiple  as  to  Mrs.  Pearee^B  share  of  the  residuary  estate. 
ft  is  contended  on  the  one  hand,  that  it  is  to  go  accord** 
]iig  to  her  Will:   on  the  other,  that  it  belongs  to  hei^ 
next  of  kin.     The  Court  considers  th^t  instrument  only; 
of  which  probate  has  been  granted,  as  her  Will;  for, 
though    fonmerly  it  was  held,  that  the  Will  of  a  mar<i 
ried  woman,  not  only  need  not,  biit  ought  not,  to  be 
proved,  and  that  the  probate  was'  of  no  authority,  yet 
it  is  now  settled,  that  neither  Courts  of  Law,  nor  Courts- 
ef  Equity,  will  act  upon  such  Will,  if  it  has  not  beea 
first  proved  in  the  Ecclesiastical  Court.     In  Stone  v» 
Forsyth  ( 56 )  Lord  Mansfield  says,  if  the  Ecclesiastical' 
Court  w91  not  grant  probate,  the  remedy  is  an  appeal- 
to  the  Delegates. 

* 

•  My  opinion  is,  that  the  Will  of  Mrs.  Peareet  as  proved,; 
would  not  have  affected  her  share  of  the  actual. resi4uary 

*  estate  of  Lieutenant /S'/^^it^ ;  and  consequently  I  can- 
not adopt  it  as  die  rule  for  guiding  the  trust  of  that, 

/    -  which 

.    ,  (66)  Doug.  707. 


Stevens  • 

V. 

Bagwell^ 


[•154] 
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wbich  I  hold  was  only  constructively  part  of  his  residtiar]^ 
estate.  She  was  married,  when  her  Will  was  made. 
Her  husband  had  bequeathed  to  her  all  the  Tesidue  of 
his  property,  and  upon  her  death  to  her  executors ;  imd 
empowered  her  to  make  aWill,  or  writing  purporting  to 
be  a  Will,  as  to  that  residue.  Mrs.  Pearce,  profisssing 
to  act  upon  and  under  that  authority,  made  a  Will:  but 
by  that  Will  she  disposed,  not  only  of  what  her  husband 
had  given  to  her,  his  residuary  estate,  but  also  of  all  the 
rest,  residue,  and  remainder,  of  her  estate  and  effects^ 
whatsoever  and  wheresoever,  and  of  what  nature,  kind, 
or  quality,  soever,  whereof  she  might  be  possessisd,  &G. 
(EHT  over  which  she  had  any  power  to  dispose,  either  by 
the  Will  of  her  husband,  or*  under  the  Will  of  her  hrof 
ther,  or  by  any  other  means  whatsoever. 


In  Marchf  .1789,  a  limited  probate  of  tibatWiU  was 
obtained  from  the  Spiritual  Court.  The  Probate,  which 
issued,  was  limited  to  the  right,  tide,  and  intenest  of 
her  Sarah  Pearce,  in  and  to  the  residue,  which  by  the 
Will  of  her  husband  she  had  a  power  to  dispose  o^ 
and  hath  disposed  of  by  her  Will  accordingly. 

It  18  observable,  that  the  Spiritual  Court  take  na 
notice  of,  and  place  no  reliance  upon,  the  circumstance, 
upon  which  some  stress  was  laid  in  the  argument :  visr 
that  her  husband  was  one  of  ihe  attesting  witnesses  to 
herWilL  They  refer  only  to  the  authority  she  de« 
rived  from  his  Will;  and  limit  the  Probate  to  the  interest 
which  she  fook  under  that  Will.  They  do  not  grftnt  tb^ 
Probate  even  to  the  extent  of  the  nomination,  which 
she  bad  madcy  of  executors ;  no  notice  is  takeb  of  that 
nomination* 


[156] 


Her  executofs,  dissatisfied,   as. it  seems,   with    diii 
limited  Probate,  applied  for  a  general  Probate,    An  ap« 

plication 


CASES  IN  CHANCERY. 


l&i 


pliciitioii.wag  omde  t6  the  CouK  of  King's  Bdnch  fdt  i 
prohibition  (57  )•  It  was  diere  held^  that  the  Splritaat 
Court  ought  not  to  grant  a  general  Probate :  but  the 
Cdurt  thought;  the  Probate  granted  wil^  more  ttmiied  than 
was  nedessary;  for  they  iay(68)  thal»  4w  Mn.  Pietm^i 
beades  what  she  could  dispose  of  by  the  M^l  of  hW 
husband,  to  which  the  limitied  P)^obilt6  is  leoAfilled,  hsA 
k  power  to  inake  a  testament^  and  appobt  ata  executor, 
<of  the  goods  she  had  as  executrix^  to  whicli  that  Probate 
does  not  extend,  the  J^obate,  to  be  granted  in  this  case,^ 
may  be  more  extensive  than  what  thd  Plaihttfis  insist  it 
should  be. 


After -that  decision  Lawrenci  Wiltiam  Ste9en$  a)[>plied 
to  the  Ecclesiastical  Court  for  the  administration  of  such 
of  the  efiects  cf  Mrs*  Pearce  as  ^d  not  pass  hj  her 
Will ;  which  was  granted^  He  applied  also  for  adminis* 
tration  to  the  estate  of  WtUiak  Stevens  yA^  the  Wid 
annexed ;  contending,  that  in  the  etent,  which  had  ha)^ 
pened,  Wifkam  Stevens  had  now'  no  pei^sonal  repres^n^ 
tative.  This  demand  was  resisted  by  the  exetutors  of 
Mrs.  Pearce ;  and  thdr  Proctor  detiie^,  thai  there  is  hot 
now  any  repfesentatiye  of  IVUUam  Stevens  \  as  hb  ^aiA 
party)  tIs*.  the  executors  of  Mrs.  Pi»»fc^s  Will,  are  ivl 
present  the  persond  re)[nresentativ6s  of  WilUam  Stevens. 


Attei  much  pleading'  atid  contentioil,  the  sentence  re^ 
jeeted  ihe  petition  of  the  Procter  for  LaUfrtnee  WilUani 
8te9€m\  praying  administration  to  Lieuteftiarit  Ste^Mfi 
Will ;  and  made  this  addition  to  llie  former  Probate  6t 
Bfrs.  P^rc^'s  Wfll :  vit.  so  far  as  respected  the  power  iih# 
had>  of  making  a  T^stamMt  and  ^iippokdmg  etecutOrs.  Ai 
to  WilUam  Stevens  the  Court  of  Kmg*s  Bench  thoughti 
^  the  power  of  continuing  the  representation  vested  in  het^ 
|>y  law  widiout  any  authority  from  her  husband;  and  to 

that 
(6t)  SeammeU  v.  Wilklkm,  i&uth  963. 
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that  power  the  Ecclesiastical  Court  refer;  for  her  hus-< 
band  had  not  professed  to  give  it  to  her. 

My  opinion  is,  that  this  Will  of  her*s  had  no  operation 
whatsoever,  except  to  pass  what  she  took  under  her  hus- 
band's Will,  and  to  transmit  the  representation  to  William 
Steveni  to  her  own  executors :  that  is,  it  passed  the  legal 
rights,  but  not  the  beneficial  interest  she  had  under  that 
Will,  as  residuary  legatee.  Her  right  therefore  in  that 
respect  passes,  as  if  she  had  died  totally  intestate;  viz. 
to  her  next  of  kin  at  the  time  of  her  death;  and,  upon 
the  principle  I  before  laid  dovm,  the  same  next  of  kin 
are  entitled  to  that;  which  I  hold  to  be  constructively 
of  the  nature  of  residuary  estate. 

This  disposes  of  all  the  questions;  except  that  touch*' 
ing  the  agreement  of  Mr.  and  Mrs.  Pearce  with  Marsh  and 
Creed.  I  expressed  at  the  hearing  my  opinion,  that  the 
agreement  was  void  firom  the  beginning ;  as  amounting  to 
that  species  of  maintenance,  which  is  called  Champerty ; 
viz.  the  unlawful  maintenance  of  a  suit  in  consideration 
of  a  bargain  for  part  of  the  thing,  or  some  profit  oitf 
of  it.  In  the  case  of  Wallis  v.  The  Duke  of  Port^ 
jaiM{(59)  Lord  ZrOtt^Aiorotj^A  held,  that  this  offence  is 
not  confined  to  Courts  of  Common  Law.  Independently 
of  the  illegality  of  this  agreement,  the  case  has  not  ex- 
is^d,  in  which  the  agreement  was  to  take  effect ;  as  the 
property  has  not  been  recovered  in  that  suiL  The  cap^ 
tors  &iled:  the  Decree  was  against  them;  and  tl^,  pro* 
perty  has  been  derived  from  a  different  source,  and  under 
a  different  title.  The  -right  to  the  property  therefore 
either  way  is  totally ^una£fected  by  this  agreement;  and 
must  be  declared  according  to  the  opinion,  that  I  have 
delivered. 

In 


(59)  Ante,  Vol.  Ill,  404;      post,  XVIII,  \%0.   Uartley 
«oe  602.     Wood  v.  Poumes,      v.  fiumfl,  2  Sim.  ^  Stu.  24i. 


In  Easter  Termt  apon  the  death  of  Mr.  Justice 
RooKE,  Mr.  Justice  Lawrence  resigned  his  seat  in  the 
Court  of  King*s  Bench,  and  was  appointed  a  Judge  of 
the  Court  of  Common  Pleas. 

Serjeant  Bayley  was  appointed  a  Judge  of  the  Court 
of  King's  Bench. 

Mr.  Stanley,  Mr.  Pell,  and  Mr.  Rough,  were  called 
to  the  degree  of  Serjeant  at  Law. 
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LE  TEXIER   r.   The  MARGRAVINE  op 

ANSPACH.  ,,^ 

1808. 

June22d,25iA. 
CINCE  the  fonner  decision  in  this  case  (60)  the  suit,    Denmrrer  by- 
being  abated  by  the  death  of  the  Defendant^  the  a  married  wo-> 
Margrave  of  Anspaeh,   was   revived   against   the  Mar-  man  to  a  Bill, 
ffravine,  as  his  executrix ;  and  the  demurrer,  which  had  P^j'°§f  disco- 

been  iUowed.  was  set  down  to  be  re^irgued.  -»'f  ^J 

°  against  her, 

and  relief 
Mr.  Hari  and  Mr.  Raithbyt  for  the  Plaintiff.  against  her 

The  answer  of  the  Margrave  admits  distinctly,  that  ih  husband,  as  to 
tSi  the  transactions,  stated  by  the  Bill,  he  authorized  the  contracts,  &c. 
Margravine  to  act  for  him ;  constituting  her  his  agent  ^7  ^®'»  •• 
The  fiicts,  alleged  by  theBiU,  and  which  must  be  con^  ^S^^^  '®5*"®' 
^sidered  as  admitted  by  the  demurrer,  were  in  the  per-  [♦160]  .     V 
sonal  knowledge,  not  of  the  Margrave,  but  of  that  agent,  ji^-ji,-  yj J 
to  whom  he  had  delegated  the  power  to  act  for  him^  vouchers,  &c. 
and  tot  whose  acts  he  was  responsible.  The  first  question  to  be  in  her 
IS,  whether  a  Plaintiff*  seeking  relief,  arising  out  of  trans-  poisotsion  ;i 
kctions  with  an  agent,  against  |^e  principal,  may  join  in  »llo^cd  open 
tfie  biB,  praying  a  discovery,   the  agent ;  within  whose  ~^®  objection, 
^rsonal  knowledge  alone  the  transactions  rest ;  consider^  .      ' 
bg  the  ag^t  for  this  purpose,  not  as  the  wife  of  th^  agent  a  party: 
principal,  but  as  a  stranger.    An  agent,  it  is  true,  may  secondly,  to 
be  a  witness :  but  it  is  not  a  necessary  consequence,  that  admitting  the 
the  Plaintiff^  is  boicind  so  to  treat  him ;  and  cannot  make  testimony  of 

him  awifeinhef 
husband's 

'  cause, 

(eo)  Ante,  Vol.  V,  322  ;  see  the  note,  329. 
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1808.  him  a  party  for  the  purpose  of  discovery.     The  Plaintiff 

J    f^T^^  may  take  the  course,  most  conductive  to  justice ;  depend- 

I,,  ing  upon  the  estaHIishment  of  facts  within  the  knowledge 

The  of  that  person.     At  law  the  Plaintiff,  reading  the  answer, 

]M[AR6RAVINB 

ofANSPACH    ™"®*  ^^^^  the  whole:  using  the  party  as  a  witness,   he 

must  consider  him  so  throughout :  but  he  may  use  the 
discovery;  subject  to  all  the  suspicion,  that  naturally 
attache?  upon  the  evidence  of  a  party* 

Another  objection  will  arise  upon  the  character  of  this 
Defendant ;  that  a  wife  cannot  bind  her  husband ;  or  be 

•  

a  witness  against  him.  The  reason  of  our  law  upon 
the  former  point  is,  that  by  the  marriage  all  her  rights 

-  •  and  authorities  are  absorbed  :  he  is  supposed  to  transact 

for  both :  but  if  the  fact  is  otherwise,  if  he  constitutes 
*' .  her    his    agent,     the    reason  failing,    the  law  must  be 

different;  and   he  must  be  bound   by  her  acts;   as  if 

,  >    .  lie    had  employed    a  stranger.      The   principle,     upon 

which  she  cannot  be  a  witness  against  him,  is  his 
right :  a  privilege,  that  he  may  relinquish ;  which, 
calculated  for  his  convenience,  cannot  deprive  him.  of 
the  power  to  transact  by  an  agent,  deliberately  cod- 
stituted  by  him.  This  species  of  agency,  though 
it  may.  not  have  the  authority  of  decision,  or  even 
the  countenance  of  DictUi  is  the  subject  of  daily  ex- 
£  ^  161  ]  ^perience :  men  going  abroad ;  and  leaving  Powers  of  At- 
i  tomey  with  their  wives  to  act  in  their  absence :  not  to  do 

the  ordinary  acts,  that  occur  in  every  family ;  as  to  which 
a  distinct  assent  to  each  transaction  is  supposed ;  but  to 
sell  estates;  execute  conveyances;  and  to  do  acts,  the 
effects  of  which  may  amount  to  a  disposition  p(  his  whole 
property.  Though  she  cannot  he  called,  as  a  witness,  tq 
prove  such  acts,  witliin  her  knowledge,  she  may  in  equity 
t  be  compelled  to  make  a  discovery :   otherwise  what  a 

snare  may  be  laid  for  those,  who  deal  with  her :  if  by 
concealing  facts,  which  she  is  bound  to  communicate,  she 

caa 
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can  enable  her  husband  to  say^  he  knows  nothing  upon  1806. 

the  subject*    The  effect  of  shutting  out  her  discovei^,  j    TEikER 

musty    as  Lord  JRcfsalyn  observes,    be  a  total  failure  of  «. 

justice ;   her  agency  being  permitted  to  the  extent  of  '^^^ 

binding  the  parties,  who  may  have  ddalt  with  her,    and  ^f  ^i^ spach. 
of  obtaining  from  them  a  disclosure  of  the  circumstances ; 
her  coverture  on  the  other  hand  protecting  her,  and 
through  her  the  husband. 

Sir  Arthur  Piggoit,  Sir  Samuel  Romilly,  Mr.  Leacky 
and  Mr.  Dowdeswell,  in  support  of  the  De- 
murrer. 
The  rule  is  estiiblished,  that  an  agent  cannot  be  made  a 
Defendant ;  except  in  the  case  of  a  Company ;  or,  where 
in  a  catse  of  fraud  the  tfgent  is  so  involved  in  the  fraud; 
Aat  the  Court  can  make  him  pay  the  costs :  in  any  other 
case  the  agent  may  demur.  If  an  instance  could  be  pro- 
duced of  to  agent,  in  general,  miside  a  Defendant,  and 
submitting  to  answer,  it  would  not  be  an  authority- in  the 
liistance  of  a  wife ;  who  cannot  be  a  witness,  either  di- 
rectly or  indirectly,  in  her  husband's  cause :  not  for  him; 
on  account  of  her  strong  bias :  nor  against  him ;  as  it  was 
thought  right,  with  reference  to  the  geneml  interest  of 
sodety  to  guard,  even  at  the  expence  of  the  failure  of 
justice,  against  the  unfortunate  consequences,  to  which' 
^  that  might  lead.  No  interest  of  this  Defendant  was  to  be  [  *  162  ] 
idfected  by  this  Bill :  no  fraud  as  charged :  nor  any  con- 
sequential relief  prayed  against  her  upon  that  agency- 
What  use  could  have  been  made  of  her  answer  against 
the  Margrave  ?  If  they  had  answered  jointly,  the  whole 
jmswer  must  be  read  at  law ;  which  would  overturn  the 
general  principle.  The  representation  of  the  bill  is  only; 
that  the  contracts,  which  took  place  between  the  Plaintiff 
and  the  Margrave,  were  effected  prinoipally  though  the-' 
agency  of  the  Margravine  ;  several  contracts  in  writing 
being  signed  by  the  Margrave ;  and  simply  praying  an 
Vol.  XV.  L  account 
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!l80a.  MeoUBt    upon  thoi^e  faAts  ^le(^    Thb   is    tb^  ^Ssit 

LirT^BR  i*^»°^    ^^  W  attempt  to  make  j|  wurrie^  wmim  f 

t^  party  te  a  bSl  to  ^^tabli^h  a  dea^and  4g9ip«t   }i^r  JbllXr 

The  band  upon   i^Ieged  M^ncy.      Sb^    an^w^rs    sepaniteljF 

of  AvspACHL  ^'^y  ^"*^'  9P^cW  Circumstances,  and  for  fcer  a4vaMt«C9r 

The  law  protects  h^  from  liability  to  answer  upon  o^tl^ 
n^X  3^pfirate  defence  is  allowed  as  a  8bie]4  for  ber  bo^ 
nefit;  where  she  has  a  separate  interests  not  impofie4 
upon  her  as  an  obligation.  All  the  cases  are  enumerated 
by  Lord  Redesdale  ( 61  )•  This  mode  of  deaJ^ng,  through 
the  agency  of  a  wife^  is  not  new*  Many  trades  are 
carried  on  entirely  in  that  manner.  If  this  Plaintiff  is 
entitled  tp  tbia  discovery,  so  is  every  tradesman  against 
any  iparried  man;  upon  the  mere  allegation,  that  l^ 
yrife  was  an  ageiit ;  that  she- had  rendered  accpunt^; 
po^SQss^  vouchers ;  &c.  The  husband  suffer^  all  thi^ 
ioQonv^nipncCy  that  may  arise  team  the  want  of  hsK 
testin^pny.  He  must  prove  his  case  by  other  wiU 
ne^sef.  Thp  incoiivenience  and  disf^dvantag^  ai« 
tberefpre  mutual;  arising  frpm  the  genera)  principle 
pf  law ;  standing  upon  the  soundest  policy ;  and.  not 
tp  be  broken  in  upon ;  and  every  perspn,  dealing 
with  another  through  the  agency  of  his  wife^  is  bound 
fa  knpw,  that  he  is  transacting  with  a  perscnii  who 
cfmnot  be  a  witness :  the  policy  of  the  law  protecting  the 
[  *M9  ]      *  husband  against  her  testimony;  as  it  denies  him  th« 

advantage  of  it.  The  want  of  authorities  upon  this  «ub« 
jept  is  decisive;  as  such  cases  must  occur  frequently; 
men  going  abroad;  leaving  the  sale  of  their  estates,  the 
lO&iMigement  of  their  trades,  and  general  concema,  to 
their  wives.  In  such  case^  persons,  contracting  witl^ 
them,  ipust  prove  their  transactions  by  other  means ;  luh 
less  fraud  is  alleged ;  in  which  case  a  separate  anawet 
may  be  compelled ;  Ruiter  v.  Baldwin  {62). 

Mr, 

(01)  Mitf.  95.  (62)  1  Eq.  Ca.  4b.  2ia. 
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Mr.  Haitt,  in  Reply.  laoa. 

T]|pi  is  not  a  question  upoA  the  general  principle ;    -    Texikr 
wbieh    in  admitted:    but    the  particular   circumstances  9. 

ciMle  tb^  exception. '  The  husband,  giring  this  authority  '^^^ 

tQ  his  wife,  rdinquisbes  the  protection  of  the  general  ^^J^isfIch? 
n^    The  case  of  RuUer  ▼•  Baldwin  proves,   that  dr- 
cwslaiices  may  exist,  in  which  the  wife  may  be  made 
a  wilness,  or  a  party,  to  bind  her  husband.     That 
case,  the  circumstances  of  which  were  very  particular, 
was  decided  upon  this  ground;  that  the  effect  would 
be  a  fraud  upon  the  party ;  who  in  consequence  of  what 
had  passed   between  the  husband  and  Wife,  had  dealt 
iRth  her  as    a  Fime  Sole.     Though   tills  Defendant 
did  not  appear  as  a  Fime  Sok,   the   positive  declara- 
tion of  tiie  husband,  that  the  Plaintiff  may  deal   with 
her,  as  with  himj   is  equivalent;  and  the  efiect  of  that 
representation  is   fraud;  if  this  objection  prevails:  the 
wife,  having  thus  obtailied  all  tile  vouchers,  a  fact  ad*^ 
mitted  by  the  demurrer,  refusing  all  discovery ;  and  the 
husband  stating,   that  he   has  no  knowledge  upon  the 
sulgect. 

7%^  Lord  CuANCELLoa. 
This  case,  as  it  is  rej^resented  upon  the  record,  is  very 
singular.    As  it  now  stands,  the  decision  upon  the  de^       ' 
^murrer  must  be  precisely  on  the  same  ground,  as  when      [  ^IM  ] 
it  was  formerly  argued.    It  is  difficult  to  account  for  die 
aupposition,  that  the  validity  of  the  demurrer  could  be 
affected  by  any  answer,  that  might  be  put  in  by  ^he  bus* 
liand>  after  that  demurrer;   as  the  Court,  considering^ 
how  a  demurrer  is  tn  be  disposed  of  dm  look  onJy  at  the 
bill  and  the  demurrer.    The  bill;  filed  Against  both  th^ 
husband  and  the  wife,  has  this  singularity;  though  I  do 
not  say,  other  instances  may  not  have  existed;  that  it 
prayed  both  discovery  and  relief  against  the  one,  and 
prayed  no  relief  {^lunst  the  other.    I  give  no  judgment, 

L  2  what 
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1808.  •        what  would  have  been  the  effect,  if  the  bill  had  prayed 


-  a  delivery  to  the  Plaintiff  of  those  Touchers ;  whidi  «are 

^^  charged  to  be  in  the  hands  of  the  wife :  it  is  however " 

The  simply,  as  far  as  relief  goes,  a  bill  against  the  husband 

orANSPACH^  ^"'y*   *^"^'   against  the  wife,   a  bill  for  discovery  only. 
The  ouly  case    ^^^  consequence  is,  that,  independent  of  her  character,  * 
in  which  a  per-  &s  wife,  the  case  must  be  considered  as  one  of  those,  m 
son,  against      which  the  Court  does  sometimes  allow  persons  to  be  miade  > 
whom    uo  re-  parties,  against  whom  no  relief  is  prayed;  and  the  only- 
lief  is  prayed,  ^kse  of  that  kind  is  that  of  the  agent  of  a  Corpora- 
ls allowed  to    ti^„(63). 
be  made  a 

party,  is   that  .  .^ 

of  the  aeent  of      Where  an  attorney,  or  other  agent,  is  so  involved  in' 

a  Corporation,  the  fraud,  charged  by  the  bill,  that,  though  a  re-convey-' 
Where  an  SLTice,  or  other  relief,  cannot  be  prayed  against  him,  a 
agent  is  so  Court  of  Equity  will,  rather  than  that  the  Plaintiff  shaD 
involved  in  not  have  his  costs,  order  that  agent  to  pay  them,  if  he  is 
a  fraud,  that  made  a  party,  the  Plaintiff  must  pray,  that  he  may  pay 
tlic  Court  will  ^j^^  costs:  otherwise  a  demurrer  will  lie.  In  the  instance 
.  ^  ^^  of  a  Corporation  the  observation  has  been  frequently 
ih  ffh  l'  f  ™^^^»  *^**  ^^^  Court  seems  to  have  made  somewhat  of  a 
^3Q.  stretch;  in  order  that  there  should  not  be  a  failure  of 

not  be  *■  -^  *  justice:  but,  before  a  married  woman  can  be  made  a 
prayed  against  party,  as  an  agent,  upon  the  same  principle  that  the 
him,  yet,  if  the  agent  of  a  Corporation  is  made  a  party,  other  principles 
costs  are  not  must  be  broken  through,  long  acknowledged  by  the  Law; 
praye  agamst  arising  out  of  the  relation  of  husband  and  wife :  a  case, 
j.  in  which  it  is  almost  impossible  to  represent  the  degree 

of  inconvenience,  that  will  result  from  the  adoption  of 
this  principle ;  and  the  particular  misdiief  must  be  met 
with  the  observation,  that  it  must  be  endured,  rather 
than  that  a  general  mischief  should  be  introduced ;  which 

is 

(63)  Ante,  Bummer  v.  The     wrighi  v.  Hateley,  I,  292,  and 
Corporation  of  Chippenham,     the  note,  293. 
Vol.  XIV,  246.     See    Cart- 
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is  against  all  policy ;  and  would  break  in  entirely  upon  the         .1B08. 
happiness  of  prirate  life.  Le  Texibr 

The  reasoning  in  Wych  v.  Meal  ( 64),  the  case  of  the  Th® 

Itf  ARGRAVINR 

officer  of  a  Corporation,  will  not  apply  to  the  case  of  a    of  Anspacu. 

wifey  made  a  party,  for  the  purpose  of  discovery,  as 

Jigent  to  her  husband.     In  the  former  case  there  is  the 

answer  of  a  party,  who  may  be  converted  into  a  witness : 

.but  VI  the  case  of  the  wife  you  are  met  directly  by  the 

'  other  principle,  arising  from  her  character.     Her  answer 

cannot  lead  to  her  examination,  as  a  witness.     The  case 

of  this  Defendant  therefore  cannot  be  compared  to  that 

of  the  agent  of  a  Corporation ;   nor  to  the  case  of  an 

•agent,  against  whom  costs  are  prayed :  no  relief,  of  that 

or  any  other  description,  being  prayed, '  or  capable  of 

being  maintained,  against  her. 

The  next  consideration  is,  whether  upon  the  particular 
circumstances  of  this  case  the  wife  ought  to  be,  not  a 
witness,  but  a  party.     I  have  great  difficulty  to  accede 
.  tOtthe  case  of  Rutter  v.  Baldwin  (65 ) ;  unless  I  could  a 
little  more  understand  the  circumstances.    Whether  it  is 
.meant  to  intimate,  that  the  wife  herself  was  to  be  a  wit- 
.ness  to  prove,  that  the  husband  concealed  the  marriage, 
.*  with  the  view  of  enabling  her  to  deal  with  the  world;       [  *166  ] 
<or,  that  being  established  by  legitimate  evidence  of  other 
.witnesses,  she  was  to  prove  herself  an  agent,  and  that 
she  did  the  acts,  as  such,  I  doubt  the  policy  of  admitting 
her  evidence,  even  to  that  extent.    That  case  however 
.is  a  direct  authority  for  the  general  proposition,  that  she 
.cannot  be  a  witness ;   that  her  answer  cannot  be  read ; 
unless  the  husband  has  permitted  her  to  deal,  as  if  she 
was  dL  fime  sole;   not  acting   on  the   part  of  her  hus- 
band,   in  the  character    of  his  wife.      That    principle 

docs 

(64)  3  P.  Will.  310.  (65)  1  JBy.  Co.  Ah.  226. 
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1808.  does  not  apply  to  the  present  caae:  the  Bill  dirtiaetljr 

.    ^T^  stating^  that  thb  Defendant  held  henelf  out,  and  waa 

9,  held  out  by  the  late  Defendant,  as  his  wife,   from  be- 

Tbe  ginning  to  end* 

Maroravinb 

#f  Anspaoh.  ^^ 

Attending  therefore  to  the  circomstance,  that  no  ream 

18  prayed  against  the  wife ;  without  saying,  what  would 
be  the  effect,  if  there  had  been  a  prayer*  that  theTOueb- 
ers  shonld  be  delivered  up  by  her;  but  observing,  that 
she  was  made  a  party  merely  for  discovery ;  which  b  of 
no  use ;  unless  she  can  be  made  a  witness,  and  the  dis- 
covery can  be  used  as  her  testimony  against  her  hus- 
band ;  and  a  great  principle  of  public  policy  forbidding, 
that  she  should  be  a  witness  for  that  purpose ;  as  the 
Bill  prays  no  relief  against  her,  my  opinion  is,  that  .she 
is  not  a  proper  party  to  the  Bill,  as  a  Bill  for  Discovery 
by  her,  as  a  witness :  a  character,  which  she  cannot  sus- 
tain against  iier  husband  (  66  ). 

Another  circumstance  in  this  case  requires  considera- 
tion. I  doubt  very  much,  whether  the  judgment  upon  this 
demurrer,  supposing  it  wrong,  could  be  set  right  at  tfus 
time.  If  her  answer  to  a  mere  Bill  of  Discovery  could 
be  read,  could  she  be  examined  as  a  witness  now;  to  what 
would  be  contained  in  that  discovery ;  if,  instead  of  rec- 
tifying the  error  earlier,  the  Plaintiff  had  proceeded  to 
examine  witnesses,  and  pass  publication?  Is  not  that  a 
[  *  167  ]  *  waiver,  or  an  acquiescence  ?  It  is  not  however  neoes- 
sary  to  put  the  decision  upon  that ;  as  upon  this  form 
of  the  record  I  think  the  demurrer  ought  to  be  allowed ; 
with  the  observation,  that  it  ought  to  have  been  allowed 
earlier. 

(66)  Barron  v.  Grillard,  3  Ves.  ^  Bea.  165. 
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St.  PAUL  V.  ViscotJNT  DUDLEY  AnH  WARD.  ^^^ 

June  29lA. 
JOHN,  hte  Viscount  Dudley  and  Ward,  ^as  uhdet     Copyhold 

th^  Will  of  his  father  seised  of  the  manors  oiSedgle^  premises,  pur- 

and  Kingswwtfwrd  for  life ;  with  remainders  to  the  de*  chased  by  the 

vboffg  youiiger  son,  the  Defendant  WiOuMm  Lord  thidley  ^'^'  *®°*°* 

and  Ward,  and  to  his  first  and  other  sons  in  the  ustilil  ..  .^, 

'  .    ,  1      Manor,  with 

course  of  settlement;  and  the  ultunate  remamder  to  the  remainders 

devisor's  right  heirs.  over,  Uking 

the  surrender 
On  the  90th  of  May,  1775,  in  pursuance  of  an  agi'ee^  to  him  and  hn 
ikient  by  John    Lord  Dudley  and  Ward    to    purchase  heirs,  merge ; 
eopyfaol4  lands,  situated  within  the  manor  of  Sedgley,  *°^»  *•  parcel, 

JwMu  Clarke  and  Ann.   his  wife,   surrendered   tb    the  f7®,f".^^f. 

the  uniitaiioos, 
uae  of  hord  Dudley  and  Ward,  his  heirs  aiid  assigns^  ^^  the  Manor* 

former.  and,  though 

under  a  cove« 
tiy  articles  of  agreement,    dated  the   I2th   of  June,  nant  by  the 
17T9,    Thomas  Newton  covenanted  in  consideration  of  purchaser  to 
1600/.   to  contey  freehold   lands  within. the  matfor  pf  8""enjJ«'' 
Kingswinfordy  and  to  surrender  copyhold  premises,  to  the    c      ^t         ti\ 
use  of  Lord  Dudley  and  Ward,   his  heirs  and  assigns,  ^y^^  mortirairee 
tat  ever;   wbich  conveyance   and  surrender,   &c.   i^ere  and  bis  heirs 
knade  accordingly.      Lord  Dudley  and  Ward  \^as  tieter  be  could  com- 
adifiitted  to  the  copyhold  lands  which  he  had  t)Urchased.  pel  a  regrant 
•%  indentures,  dated  the  25th  and  26th  of  January,  [♦168]*^^  ^? 
1781,  he  conveyed  freehold  lands,  and  covenanted  to  sur-  remam- 

tender  the  copyhold  premises,  n^hich  hd  had  purchased,  ^ '     . 

*•'  "^  ,  .  *  regrant  having 

within  the  manor  of  Kingswinford,  to  the  use  of  Jacob  y^^^^  made  the 
Smith  and  his  heirs;  to  secure  the  re-payment  of  8000/.,  general  devi- 
Adviinc^d  hfiSmith;  object  to  a  firbvi^o  for  re-convey-  sees  of  the  par- 
ing  tad  sun'e^dering,    upon  paytnent  hy  Lord  Dudley  chaser  have  no 
2Mrf  Ward,  hH  hem,  executors,  &c.  td^hmith,  hb  eiei-  ^^q^i^J- 
etifots,  &c. 

Lord 
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1808.  Lord  Dudley  and  Ward  by  his  Will,  dated  the  6th  of 

Q J"^  July^  1788,  and  duly  attested,  gave  and  devised  all  his 

'  I,,  messuages,   lands,    tenements,    and   hereditaments,   and 

Viscount       real  estate,  of  which  he  was  then  seised,  or  entitled  in 

Dudley  and    Law  or  Equity,  or  had  power  to  dispose  of,  to  the  PLiin- 

•  *        tiffs ;  upon  trust  by  sale  or  mortgage  to  pay  his  debts 

and  legacies,  and  in  the  mean  time  out  of  the  rents  and 

profits   to  pay  the  interest  of  that  mortgage  debt,  apd, 

•    subject  thereto,  for  the  Plaintiff,    his  natural  dau^ifter, 

and  her  children  in  strict  settlement. 

The  testator  John  Lord  Dudley  and  Ward  died  soon 
.  afterwards;  leaving  no  legitimate  issue.  His  brother^ 
the  Defendant  William  Lord  Dudley  and  Ward,  was  his 
heir  at  law.  An  assignment  of  the  mortgage  of  1801 
was  executed  to  Joseph  Smith ;  reciting,  that  the  copy- 
hold premises  within  the  manor  of  Kingswinford  were 
never  surrendered ;  and  by  deed  poll,  indorsed  upon  the 
mortgage  deed,  it  was  declared,  that  the  sum  of  8000/., 
advanced  upon  that  mortgage,  was  the  money  of  the 
Plaintiff  Mrs.  St.  Paul,  daughter  of  the  testator  John 
Lord  Dudley  and  Ward;  and  that  Smith's  name  was 
used  only  as  a  trustee.  She  married  in  1803 ;  and  had 
one  child. 

The  Bill  prayed,  that  the  Defendant,    William  Lord 

Dudley  and  Ward,   may  be  declared  a  trustee  for  the 

Plaintiffs  with  respect  to  the  premises  within  the   said 

[  •  169  ]       •  manors,  purchased  by  the  late  Lord ;  and  that  he  may 

be  decreed  as  Lord  of  the  manor,  to  grant ;  and  may  be 
restrained  by  injunction  from  taking  execution  under  a 
Judgment  in  Ejectment;  suggesting,  that  the  Defendant 
insists,  that  by  the  effect  of  the  surrenders  the  premises 
became  parcel  of  the  manors,  of  which  .  they  were  re- 
spectively held ;  and  passed  therewith  to  the  Defendant 
under  the  Will  of  his  father;   and  charging,  that  it  apr 

pears 
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pears  from  the  surrenders  having  been  made  to  John 
Lord  Dudley  and  Ward,  his  heirs  .and  assigns^  that  it 
was  his  intention  to  exclude  William  Lord  Dudley  and 
Ward  and  those  in  remainder  and  reversion  from  taking 
.the  l^nefit  thereof;  and  therefore  the  Defendant  is' to 
be  considered  as  a  trustee  for  the  Plaintiffs^  the  devisees 
in  trust  under  the  Will  of  John  Lord  Dudley  and  Ward; 
insisting,  that  the  covenant,  entered  into  by  John  Lord 
Dudley  and  Ward,  to  surrender  the  premises  within 
the.  manor  of  Kingswinfof-d  to  Jacob  Smith,  to  secure 
8000/.,  is  to  be  considered  as  equal  to  a  covenant  to 
exerciae  his  power  of  re-granting  the  premises,  as  copy- 
holds. 


1808. 


St.  Paul 

0. 

Viscoant 

Po-DLBY  and 
Ward. 


Mr.  Richards,  Mr.  Hart,  and  Mr.  Newland,  for  the 
Plaintiffs. 
Lord  Dudley  and  Ward,  tenant  for  life  of  the  manor 
of  Sedgley,  with  remainders  over,  having  taken  a  sur- 
render to  him  and  his  heirs  of  copyhold  premises  with- 
in the  manor,  any  slight  act  is  sufficient  evidence  of  his 
intention  to  pay  the  money  for  his  own  benefit,  and  keep 
the  incumbrance  alive.  It  is  extraordinary  to  suppose  him 
not  to  have  intended  to  keep  the  purchase  distinct  from  the 
manor.  Upon  that  supposition  the  natural  course  would 
have  been  to  take  the  surrender  according  to  the  limita- 
tions of  the  manor ;  instead  of  taking  it  to  himself  and  his 
heirs.  The  plain  conclusion  from  that  circumstance  is,  that 
this  copyhold  estate  was  not  to  merge  in  the  manor ; 
*  and  that  in  Equity  it  should,  be  considered  his  pro^ 
perty ;  as  if.  he  had  taken  the  surrender  to  a  trustee  in 
trust  for  himself. 


[  •170  ] 


.The  question  as  to  the  estate  in  the  manor  of  Kings- 
win/ord  is  different.  The  mortgagee,  having  contracted 
for  valuable  consideration  with  a  person,  who  had  the 
power  to  make  a  re-grant  of  these  copyhold  premises, 

was 
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1806. 


Br.  Paul 
VIseout 

WAHB. 


[  M71  ] 


Was  entitled  to  compel  th^  tt^mamdeNnnii  to  make  H; 
according  to  tile  eqtdtyi  Which  prerAlM  in  the  ea^  of 
Shannons.  Br adUteetiffi). 

Suppoaei  instead  of  rfifdling  Upon  the  covenant,  that  in 
execution  of  it  the  copyhold  in  question  )i&d  been  !«*- 
granted  to  the  mortgagee :  he  would  hAte  been  tenant  of 
the  copyhold  to  him  and  his  heirs,  according  to  the 
custom ;  and  would  have  been  so  at  the  death  of  Lord 
Dudley  and  Ward.  The  question  theti  is,  whether  the 
Equity  of  Redemption  would  not  have  been  the  property 
of  the  tenant  for  life  of  the  matlor :  Whether  he  w(kdd 
not  have  been  owner  of  that  Equity  for  his  own  benefit; 
or  whether  it  would  have  merged  in  the  inheritance.  The 
interests  were  severed.  The  interest,  whatever  it  is,  under 
the  Equity  of  Redemption,  is  not  parcel  of  the  manor. 
Upon  the  principle,  that  whatever  ought  to  be  done  is 
in  Equity  to  be  considered  as  done,  the  late  Lord  Dud^ 
ley  and  Ward  himself  would  have  been  owner  of  thi* 
Equity  of  Redemption ;  and  though  he  did  not  himself 
pay  off  this  mortgage,  his  devisees  did  out  of  the  tents 
and  profits  of  the  real  estate  on  account  of  the  other  Plain- 
tiff. The  Equity  of  Redemption  passed  under  hb  Will  to 
the  Plaintiffs.  It  is  not  parcel  of  the  manor  in  any  way, 
blit  a  mere  Equity.  The  cotenant  to  make  a  re-grant  is 
ki  this  Court  equivalent  to  a  conveyance.  The  words  of 
*  the  Will  are  large  enough  to  carry  this ;  which  is  an 
interest,  distinct  ifrom  the  manor;  and  is,  either  as  real 
'  or  personal  property,  included  in  the  Will.  This  case  has 
analogy  to  that  of  tenant  for  life  payhig  off  an  incum- 
brance« 


Sir  Samuel  Romilly,  and  Mr.  Healdf  for  the  Defen* 
dant. 
.  The  Equity,  now  set  up,  ie  perfectly  new.     The  late 
Lord  Dudley  and  Ward  might  have  taken  a  surrender  of 

this 
(07)  1  Schoales  If  Lt  Froy,  52. 
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this  copyhold  originaUy,  or,  haying  it  extinguished  for        1808. 
ft  time,  he  might  haye  made  a  grant  to  another  perton,     QT^^ptui, 
in  trust  for  himself.    Instead  of  taking  either  course,  he  *  ^ 

permits  it  during  his  whole  life  lo  remain  extinguished.  Visconnt 
It  was  held  m  Roe,  an  the  Demise  qfHah  v.  Wegg^Qi),  I>wmy  and 
tiiat  under  a  demise  of  a  manor  copyhold  premises,  after- 
wards purchased,  and  tiie  surrender  taken  to  the  devisor 
and  his  heirs,  passed,  as  parcel  of  the  manor;  and  not- 
withstanding a  subsequent  demise  by  the  devisor  fixmi 
-year  to  year ;  and  in  Doe,  on  the  Demise  of  Gibbons  ▼• 
Pott  (69),  that  copyhold  lands,  purchased  by  the  lord, 
after  a  mortgage  of  the  manor  in  fee,  and  the  surrender 
taken  to  the  mortgagor  and  his  heirs,  will  be  included, 
as  parcel  of  the  manor  ;•  and  the  Equity  of  Redemption 
passed  under  a  settiement  by  the  lord  of  all  his  estate 
mortgaged* 

Relief  cannot  be  given  upon  tiie  supposition^  that  die 
parties  were  ignorant  of  the  legal  effect  of  their  acta* 
The  case,  that  comes  nearest  to  this,  is  that  of  tenant  for 
Hfe,  paying  off  an  incumbrance:  but  a  strong  and  in- 
evitable analogy  is  necessary.  Suppose,  in  thiit  case  the 
tenant  for  life  had  taken  a  rdease  of  the  debt,  which 
*  he  paid  off:  could  he  be  represented  as  intending  to  [  ^  m  ] 
continue  it  subsisting  ?  Upon  the  same  principle  every 
improvement  by  the  tenant  for  lifi^,  by  planting,  or  others- 
wise,  should  be  considered  his  property,  distinct  from  the 
freehold.  As  to  tiie  premises  in  the  manor  of  Kings^ 
whrfbrd,  if  the  mortgagee  had  applied,  he  would  have 
been  considered  as  having  a  right  to  a  grant :  but  this  is 
an  application,  not  of  the  mortgagee,  but  of  persons, 
who  had  paid  off  the  mortgage.  The  case  of  Shannon  v. 
Bradstreet,  applies  only  to  the  case  of  the  mortgagee ; 
which  is  not  disputed. 

The 

(68)  6  Term  Rep.  708. 

(69)  Dcug.  OcUvQ  edit.  710. 
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1^08.  The  Lord  Chancellor. 

^^^  As  to  the  premises  in  the  manor  of  Sedgley,  the  case 

\^  is   simply  this.      Tenant  for  life  of  the  manor  taken  a 

Vhcoimt  surrender  of  a  copyhold  to  him  and  his  heirs.     The 

^^^^^  **    ^^g^  ®ff^c*  ^f  **<^  ^f  *»<^  ^^^  property  becomes  parcel 

of  the  manor.  It  is  said,  that  an  Equity  arises  out  of 
the  transaction,  and  the  fact,  that  the  tenant  for  Ufe 
paid  the  money  for  the  inheritance,  that  those,  who  are 
entitled  to  the  manor  in  remainder,  shall  be  considered 
as  trustees  of  that  copyhold  estate  for  him.,  The  fact  of 
payment  of  the  money  constitutes  a  case  very  clear.  It 
is  no. more  than  the  lord  buying  the  copyhold;  and  in 
the  act  of  buying  destroying  the  copyhold.     That  has 

,  been  long  familiarly  known ;   and  I  never  before  heard 

this  Equity  stated.  The  actual  intention  may  probably 
be  defeated.  In  the  case,  that  has  been  cited  by 
Sir  Samuel  Romillf/,  of  the  devise  of  a  manor,  the  de- 
vi^r  afterwards  purchasing  a  copyhold  within  it,  he 
probably  did  not  intend  it  to  pass  by  the  Will :  yet  the 
Court  of  King^s  Bench  held,  that  it  did  pass. 

It  has  been  said,  that  this  is  analogous  to  the  case  of 
tenant  for  life,  paying  off  an  incumbrance.     It  is  so  in 

[  *178  ]  *this  respect.  If  the  tenant  for  life  at  the  time  he  pays 
If  tenant  for  ^ff  the  debt  in  that  transaction,  merges  the  security  by 
life,  paymg  taking  an  assignment,^  connecting  it  with  the  legal  estate 
,  .     ,      of  inheritance,  upon  that  transaction,  primd  fcuAe^  there 

transaction  ^®  "^  charge.  With  regard  to  tenant  in  tail  the  presump- 
merges  the  se- ^^  ^^»  ^'^^i  whether  he.  takes  an  assignment,  or  not, 
cnrity  by  tak-  as  he  jrepresents  the  inheritance,  the  debt  is  gone;  and 
ing  an  Assign-  there 

ment,  connect* 

ing  it  with  the  legal  estate  of  inheritance,  upon  that  transaction  primd 
facie  there  is  no  charge. 

In  the  case  of  tenant  in  tail,  as  he  represents  the  inheritance,  the 
presumption  is,  that,  whether  ho  takes  an  assignment,  or  not,  the 
debt  is  gone;  unless  there  is  evidence  of  an  intention  to  continue  it 
a  charge. 
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there '  is  no  charge  y  unless  there  is  evidence  of  an  inten-  1808.  - 

tion,  that  it  should  continue  an  incumbrance.     As  far  as  ^     Paitl 

analoigy'goesy  if  the  copjAoId  premises  by  the  effect  of  t^. 

the  legal  conveyance  become  parcel  of  the  manor,  the  Viscount 

case  of  the  tenant  for  life  is  rather  against,  than  in  favor  ^^J^J^^  *^" 
of  the  claim  ( 70 ). 

The  case  as  to  the  other  premises  is  more  difficult: 
They  became  parcel  of  the  manor.  The  tenant  for  life 
might  have  regranted  them ;  and  it  is  true,  that,  if  tenant 
for  life  &f  a  manor,  having  a  power  to  grant,  covenants 
to  make  such  a  grant, .  that  would  in  equity  bind  the 
remainder-man:  being  in  the  nature  of  an  execution  of 
a  power.  But  here,  after  this  copyhold  became  parcel 
of  the  manor.  Lord  Dudley  and  Ward  made  a  mortgage 
of  fireehold  estates  ;  and  covenanted  to  surrender  this 
copyhold ;  which,  as  far  as  the  deed  is  evidence,  he  then 
thought  was  copyhold ;  and  it  is  not  a  stretch  to  deal  with 
the  estate,  as  he  could ;  in  order  to  give  the  mortgagee 
the  substantial  benefit  of  his  contract.  A  Court  of  Equity 
therefore  would  compel  the  Lord  to  regrant  by  copy ; 
which  must  be  to  A^  and  his  heirs  according  to  the 
custom ;  and  it  could  not  be  consistent  with  the  intention 
to  keep  the  copyhold  alive,  that  the  incumbrancer,  when 
paid,  was  to  surrender  to  him  and  his  heirs ;  as  the  effect 
of  that  surrender  would  be  again  to  make  the  copyhold 
parcel  of  the  manor.  The  question  then  as  to  the  pre- 
mises, in  the  manor  of  Kingswinford  is  simply,  whether 
this  Court  will  call  upon  th&  remainder-man  to  make  good  . 
^this  mortgage,  not  at  the  instance  of  the  mortgagee,  [  *174  ] 
but  in  favor  of  a  third  person;  claiming,  not  as  mort- 
gagee, but  what  might,  or  might  not,  have  been  the  • 
^fiect  of  a  regrant  to  the  mortgagee ;  if  in  execution  of 

the 

(70)  See  ante.  The  Countess  of  Shrewsbury  v.  The  Earl  of 
Shrewsbury t  Vol.  I,  227.  Redington  v,  Redinyton^  1  Ball 
^  Beat.  131. 
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laoe. 


St,  Paul 

YlMOQIlt 
QUDLBT  Ittd 


the  contract  with  him  that  regrant  had  been  made.  That 
legrant  might  have  been  made  without  giving  any  into* 
rest  to  these  Plainti£&«  My  ophncai  therefore  is,  that  the 
Plaintiff  haa  no  equity. 


The  Bill  was  dismissed. 


ANONYMOUS. 

^I^HE  Defendant  having  been  in  contempt   for  want 

of  an  answer^  at  length  put  in  an  answer,  without 

making  any  stipulation  for  payment  of  the  costs.     The 

i.-.-  -.il— .J  I.:-  Answer  was  accepted  ;  and  replied  to ;  and  the  Plaintiff 

not  having  proceeded  afterwards  for  three  terms, 
a  Motion  was  made  to  dismiss  the  Bill  for  want  of 
prosecution. 


1808. 
May29th» 
Though  gene> 
rally  a  party 
cannot  be 


has  cleared  his 
Contempt,  a 
step,  taken 
by  the  other 
party,  waives 
the  Contempt 
for  all  pur- 
poses, except 
the  right  to 
eosts  in  the 
cause;  not  to 
be  obtained  by 

tempt. 

Acceptance 
of  the  Answer 
therefore  a 
waiver  of  the 
Contempt  for 


Mr.  Maddoci,  for  the  Plaintiff,  objected,  that  the 
Defendant  could  not  make  this  Motion,  or  take  any  step 
to  the  prejudice  of  the  Plaintiff,  until  the  contempt  was 
discharged:  referring  to  the  passage  (71)  in  the  case 
of  Vowles  v.  Young. 

Mr.  Wetherett,  in  support  of  the  Motion,  insisted,  that 
the  Plaintiff^  not  having  proceeded  to  enforce  the  process 
of  contempt,  but  having  accepted,  and  replied  to,  the 
Answer,    had  waived    the  contempt  for  this  purpose ; 

though 

(71)  Ante,  Vol.  IX,  173. 


the  purpose  of 

enabling  the  Defendant  to  dismiss  the  Bill  for  want  of  prosecution. 
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though  his  title  to  the  costs  was  not  gone :  the  Defen-         1808. 
dant  was  therefore  entitled  to  the  usual  undertakbg  to  anonymous 
speed  the  cause. 

TAe  Lard  Chanobllor. 
The  geneiml  rule,  that  has  been  referred  to,  is  per- 
fecdy  tru^ ;  that  a  party,  who  has  not  cleared  his  con- 
tempt, (yumol  be  heard  :  but  the  question  here  is, 
whether,  the  Answer  having  been  accepted,  and  repfied 
to,  without  insisting  upon  the  costs,  and  enforcing  the 
process  of  contempt,  the  contempt  is  not  gone  fbr  erery 
purpose,  except  the  right  to  costs.  The  Register  informs 
me,  that  the  Plaintiff  by  accepting  the  Answer  does  not 
lose  his  costs,  as  costs  in  the  cause ;  but  only  waives  the 
^medy  by  process  of  contempt ;  and  cannot  enforce 
payment  of  the  costs  by  that  process,  which  by  taking 
that  step  he  has  given  up.  I  think  that  is  the  rule;  the 
Plaintiff  having  by  this  act  considered  the  Defendant,  as 
if  he  had  cleared  his  contempt. 


The  Order  was  made  accordingly  (72  ). 

(72)  See  Boehm  v.  Detoi-  Canst  v.  Eberiy  1  Madd.  530. 

tet,  1  Ve$.  Sr  Bea.  334,  and  Oreen  v.  Tkowwm,  Boikim  v. 

the    references.       Smith    v.  Lioyd,  1  Sim.   Sf  Siu.   131, 

Bhfield,  2Ves.  Sf  Bea.  100.  393. 
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1808. 
June  bth» 
Purchaser  of 
small  lots  en- 
titled, to  attest- 
ed copies  of 
the  tide-deeds, 
accompanying 
the  priDcipal 
purchase,  at 
the  expense  of 
the  render: 
no  stipulation 
having  been 
made  upon 
the  subject. 


BOUGHTON  V.  JEWELL. 

7LTR.  Bell,^  for  a  purchaser  of  small  lots,  part  of  an 
estate,  sold  before  the  Master,  moved,  that  he 
may  have  attested  copies  of  the  deeds,  which  were  to 
accompany  the  principal  purchase,  at  the  ezpence  of 
the  vendor ;  the  particular  not  containing  any  stipulation 
upon  the  subject. 

Mr.  Johnson,  for  the  vendor,  opposed  the  Motion ; 
insisting,  that  the  purchaser  must  take  the  attested  copies 
at  his  own  expence. 

The  Lor4  Chancellor  said,  if  the  purchaser  had  no 
intimation,  that  he  could  not  have  the  deeds,  he  is 
entitled  to  attested  copies  at  the  expence  of  the  vendor ; 
as,  if  he  had  notice,  that  he  was  not  to  have  them,  he 
would  regulate  his  bidding  accordingly ;  conceiving,  that 
he  was  to  bear  the  expence  of  procuring  copies. 


The  Order  was  made  accordingly  (73). 

(73)  Dare  v.  Tucker,  ante,  Vol.  VI,  460. 


1808.  PALMER  V.  LORD  AYLESBURY. 

June  20th. 
Order,  that      OIR  Samuel  Romilly,  and  Mr.  Hart,  for  the  Plaintiff, 

depositions  upon  a  Motion  to  vary  the  minutes  of  an  Order,  di- 

shall  be  read  recting 

at  the  trial  of 

an   Issue,  if  the  witnesses  shall  be  then  dead ;  or  proved  to   be   in 
such  a  state  of  health  as  not  to  be  capable  of  attending. 

Without  such  Order,  to  make  the  depositions  evidence  at  law,   the 
whole  Record  mnst  be  read. 
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■  * 

Kting  an  issue,   desired  a  direction,    that  the  depo-   *       1808. 
tions  of  the  PlaintiflTs  witnesses  may  be  read  at  the       Palmbr 

iai,  in  case  the  witnesses  shall  be  then  dead.  v. 

Lord 

Mr.  Bichardf  and  Mr.  Oiwm,  for  the  Defendant,  op-:   Aylbsbury. 
osed  the  Motion ;  as  being  unneceitary. 

7%e  Lord  Chakcellor. 
The  direction  prayed  is  not  unnecessary;  and  is  ac- 
srding  to  the  practice;  founded  upon  this  distinction. 
r  depositions  are  offered  at'  the  trial  without  an  Order, 
>r  the  purpose  of  making  them  evidtoce,  the  whole 
scord,  bill,  answer,  &c.  must  be  read :  but,  if  there  is 
Q  Order  for  reading  depositions,  the  Court  of  Law 
iB  read  them  upon  that  Order ;  without  going  through 
II  that  course  for  the  purpose  of  making  them  evidence, 
iliis  direction  is  therefore  necessary;  to  save  that  ex« 
ence. 


The  direction,  inserted  in  the  Order,  was,  that  the 

epositions  of  the  Plaintiff's  witnesses  be.  read  at  the 

iai  of  the  issue ;  in  case  such  witnesses  or  either  of 

em  shall  be  dead  at  the  time  of  the  trial ;  or  shall  be 

9ved  at  such  trial  to  be  in  such  a  state  of  health,  atf 

\  to  be  capable  of  attending  (74). 

r4)  Post,  209.    Andrewi  v.  Palmer,  Carbeit  v.  Carbeit, 
!t.  4r  Bea.  21,  334. 
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WALKER  V.  WINGFIELD. 


June  Bth. 
Order  on  Mo- 
tion of  De- 
fendaot  for 
examination  of 
PlainUflT,  sav- 
ing jast  Ex- 
ceptions: the 
Plaintiff  con- 
senting to  be 
examined. 


[•179] 


Tlie  Master  <^  the  Rolls,  for  Tfie  Lord  Chancellor. 

A  N  Order  had  been  made  by  the  Master  of  the  Rolls 
on  the  Motion  of  Defendants  for  the  examination 
of  a  Plamtiffy  saving  just  Exceptions:  the  Plaintiff  con- 
senting to  be  examined:  but  the  Register (75)  having 
some  doubt  as  to  the  regularity  of  the  Order,  it  was 
mentioned  again. 

Mr.  Bell,  in  support  of  the  Motion. 
The  objection  of  the  Register  is,  generally,  to  per- 
mitting any  Defendant  to  examine  a  Plaintiff  under  any 
circumstances :  but  the  result  of  all  the  authorities  is, 
that  the  Court  will  look  into  the  circumstances ;  and 
that  this  Order,  saving  just  Exceptions,  and  upon 
producing  the  consent  of  the  Plaintiff  to  be  examined, 
is  regular.  Most  of  the  authorities  appear  to  want 
the  latter  circumstance :    The  Mayor  and  Aldermen  of 

Colchester   v.    ( 76 ).      Phillips   v.    The  Duke 

of  Buckingham  (  77  ).  Troughton  v.  Gitley  (  78  ). 
Hewatson  v.  TooJcey  (  79  ).  Armiter  v.  Swanton  (  80  ). 
If  the  Court  will  look  into  the  circumstances,  thb 
case  is  very  particular:  a  Bill  by  some  persons,  claim- 
ing as  next  of  kin  against  others :  one  of  the  Defend- 
ants is  a  branch  of  the  same  family  with  the  PlaintiflEs; 
and  this  Plaintiff  is  to  be  examined,  not  to  establish 
his  own  case,  but  to  shew,  that  there  are  some 
*  persons  in  the  same  situation,  the  same  degree  of  re- 
lation, as  himself;  who  will  be  entitled,  if  he  is.     The 

Order 


(75)  Mr.  Walker. 

(76)  1  P.  Will.  696. 

(77)  1  Vem.  227 ;  see  230. 


(78)  1  Dick.  382. 

(79)  2  Bick.  799, 

(80)  Amb.  393. 
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Order  being  made,  saving  just  Exceptions,  the  objection  1808. 

to  receiving  this  evidence  will  be  open  hereafter.  Walker 

The  Master  of  the  Rolls.  Wingfibld, 

This  is  not  the'  case  of  one  Plaintiff  examining  a  co« 
Plaintiff^  nor  a  Defendant  examining  an  involuntary  Plain- 
tiff; but  a  case,  in  which  the  Plaintiff  consents  to  be 
examined  by  the  Defendant.  In  that  respect  some  of 
the  cases,  that  have  been  referred  to,  are  not  applicable. 
The  question-  may  be  made  at  the  hearing,  whether  the 
relatioii  and  situation  of  the  parties  are  such,  that  it  is 
fit,  that  the  depositions  should  be  read :  but  I  think,  tho 
Order  may  be  made  saving  just  Exceptions  (  81 ). 

(81)  See  post,  VoLXVIII,     AikiiMm,  2  da,  413.  yVhaU-* 
617.      Mwrray  v.   Shadwell,     ley  v.  Smith,  2Dich.  650. 
2  Ve».  Sf  Bea.  401.    Lee  v. 


LLOYD  V.  PAI^SINGHAM.  1808. 

June  Sth. 
Tfie  Master  jof  the  Rolls,  for  T/ie  Lord  Chancellor.    Defendant,  in 

Newgate  under 
A    DEFENDANT,  confined  in  Neivgate  under  sen-  a  Criminal  Sen- 
tence upon  a    criminal  prosecution,  having  been  t«nce,  having' 
brought  up  by  Writ  ot  Habeas  Corpus,  tabe  admonished  ^®®^  brought 
for  not  putting  in  his  answer,  was  returned  to  Nevh  !If   ^   - 
gate  ( 82 ).    Upon  an  application  for  an  Alias  Habeas  j^jT^Tl  j^  ^j^ 
Corpus  the  Register  took  the  objection,  that  it  could  not  ^^wer    and 
be  granted ;  unless  the  prisoner  was  really  or  nominally  remanded  to 
in  the  custody  of  the  Warden  of  the  Fleet  Prison.  .   Newgate^  as  ta 

Mr.  ^^  farther 
proceeding,    - 

wutrtm 
(82)  See   Rogers  v.  Kirkpatnck,  ante,  Vol.  Ill,  573,  and 

the  note. 
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180d.  Mr;  WilUam  Agar,  for  the  Plaintiff,  derired,  that  he 

.  i^^^"^  should  be  turned  over  to  the  Fleet  pro  formd  /  and  them 

V.  sent  back  to  Newgate;  which  course  he  said  had  been 

Passinoh AM.  adopted   in  Bowes's   Case^  after  considerable  diflSculty 

upon  it. 

Mr.  Benyoj/t,    for  the  Etefetidant,  produced   the  Sit' 
Cletk's  CertHicate,  that  the  answer  was  fifed. 

the  MAStER  of  the  Ro Lts. 
Th^  difficulty,  stated  by  the  Register,  is  from  his  being 
remanded  to  Newgate;  the 'Wnt  o{  Alias  Habeas  Cor- 
pus being  directed  to  the  Warden  of  the  Fleet  /  in  whose 
custody  the  prisoner  is  not.  In  Bowes's  Case  he  con- 
tinued in  contempt:  but  this  Defendant,  having  pat  in 
the  answer,  has  discharged  his  contempt ;  and  therefore 
must  be  remanded  of  course. 


^3^  HUGUENIN  V.  BASELEY. 

July  20M. 
Injunction,  on    A  N  Order  had  been  obtained  by  the  Plaintiffs,  upod  a 

Motion  of  Motion  of  course,  that  a  Writ  of  Injunction  should 

course  to  de-     iggue ;  enjoining  the  Defendant  to  deliver  up  possession  of 
Iher  posnr.  ^^ 

mn  of  land 
deorsed;  as  a 

ground  for  the  Writ  of  Assistance,  Ibe  only  mode*  of  obtaining  imme- 
diate pessessipn :  a  Court  of  Equity  properly  acting  only  in  personam^ 

Order  of  the  Hbuse  of  Lords,  that  proceediugs  under  a  Decree  of 
a  Court  of  Equity  shall  not  be  staid  by  an  Appeal,  unless  by  special 
Order  upon  application  to  the  House,  or  the  Court. 

Writ  of  Error  generally  stays  Execution  in  Civil  cases*:  not  in 
CriminaU 
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481 


the  estate,  according  to  the  Decree,  which  was  pronounced 
in  this  cause  (88).  Mr.  TVou^r,  who  obtained  the  Order, 
said,  the  object  was  to  ground  upon  it  the  Writ  of  As- 
sistance ;  to  be  executed  by  the  Sheriff  in  ease  of  dis- 
obedience ;  this  course,  though  it  had  not  been  adopted 
for  about  twenty  years,  being  the  only  mode  of  obtaining 
immediate  possession  of  land»  when  decreed :  a  Court  of 
Equity  properly  acting  only  in  Personam  (84). 

A  Motion  was  afterwards  made  by  the  Defendant,  that 
proceedings  under  the  Decree  should  be  staid,  until  an 

Appeal  should  be  presented  to  the  House  of  Lords. 

» 

Mr.  Richards f  Mr.  Leach,  and  Mr.  WethereU,  in  sup- 
port of  the  Motion,  said,  the  object  was  only  to  suspend 
the  delivery  of  possession;  urging  the  consequences  to 
the  Defendant,  in  the  nature  of  irreparable  mischief,  by 
the  great  improvements  he  had  made  with  a  view  to  re- 
sidence ;  and  offering  to  pay  the  arrears  of  the  annuity. 
The  Appeal  had  not  been  lodged  during  the  Session  from 
want  of  time  to  lodge  it  within  the  period,  fixed  by  the 
Standing  Order  of  the  House. 

Sir  Samuel  Romitty,  Mr.  Hottist,  and  Mr.  Trower,  for 
ihe  Plaintiffs,  opposed  the  Motion ;  insisting,  that  the 
doubt,  which  formerly  prevailed  upon  this  point,  is  now 
settled  by  a  general  Order  of  the  House  of  Lords,  made 
in  the  last  Session  upon  the  Report  of  a  Committee ;  and 
the  application  in  this  instance  was  not  made  under 
circumstances  more  favourable  than  that  in  the  case 
of  The  Warden  and  Minor  Canons  of  St.  Paul's  v. 
Morris  {95)^ 

The 


.1808. 


HUGUBN|N 
V. 

Sasblcy* 


.  (83)  See  the  Report,  ante, 
Vol.  XIV,  273,  607. 
(84)  1  Ve$,  454. 


(85)  A-nte,  Vol.  IX,   31^ 
See  tlie  note. 
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180B. 


hugubnin 
Baselby. 


The  Lof*d  Chancellor. 
In  the  case  of  a  civil  action^  almost  generally,  aWrit 
of  Error  stays  the  proceedings ;  and  upon  the  ground, 
that  has  been  mentioned  by  Sir  Samuel  Romillif,   that 
the  Record  is  in  theory  supposed  to  be  in  the  Superior 
Court;  brought  there  by  the  Chief  Justice  for  the  pur- 
pose of  being  referred  to.     In  criminal  proceedings  it 
has  upon  grounds  of  great  policy  been  thought  better, 
that  particular  mischief  should  be   endured,   than   that 
there  should  be ^ delay  in  inflicting  the  punishment:    a 
mischief,  which  was  considered  greater  than  the  other. 
In  the  case  of  Appeals  from  the  Court  of  Session  of 
Scotland^  which  is  a  Court  both  of  Law  and  of  Equity, 
there  is,  since  the  Union,  something  very  singular.    Upon 
that  occasion  an  express  claim  was  made,  that  applica- 
tion should  be  made  to  Parliament  for  Remeed  of  Law ; 
as  they  call  it;  yet  that  should  not  sist  execution:  but 
in  fact  execution  has  been  always  sisted  until  the  late 
regulation. 


What  was  the  Law  with  reference  to  this  point  upon 
Appeals  from  the  Court  of  Chancery,  it  is  very  difficult 
to  state  positively.  Now  however  it  is  settled  by  the 
highest  authority,  that  of  the  House  of  Lords  itself,  that 
an  Appeal  from  a  Court  of  Equity  to  that  House  does  not 
stay  execution  of  the  Decree :  but  it  is  consistent  with 
that  regulation,  that  a  special  application  may  be  made 
either  to  the  House  of  Lords,  or  to  the  Court  below; 
with  this  observation;  that  it  is  much  more  expedient, 
that  the  application  should,  if  it  can,  be  made  to  the 
House,  than  to  the  Court  below ;  as  the  Order,  made 
upon  that  occasion,  may  be  the  subject  6i  Appeal  s 
and  it  is  difficult  to  'determine  how  far  Appeals  may 
go  (86). 

With 


(86)  Macnaghten  v.  Boehm,  1  Jac.  ^  Walk.  48. 
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With  reference  to  this  case,  without  any  feeling  of         1808. 
prejudice  in  favour  of  this  Decree,    or  of  regret  from    „    ^^^"^ 

,  ,  .  UVCUENIM 

Reflection  upon  it,  the  pledge,  given  by  Counseli  obliges  9. 

me  to  regard  it  in  this  stage  as  reasonably  doubtful.      Baselet. 
There  would  have  been  no  difficulty  in  introducing  this 
Appeal  to  the  House  of  Lords  :  but  suppose,  it  could  not 
have  been  introduced  without  spepial  reasons,  alleged 
by  some  Peer:   it  is  to  be  regretted,  that  the  applica- 
tion was  not  made  here,  while  the  House  was  sitting ;  as 
this  Court  might  have  directed  an  application  to  be  made 
to  the  House  to  stay  execution ;   who  might  have  dis« 
pensed  with  their  Standing  Order ;  and  this  Appeal  would 
have  been  decided  out  of  course.     Misapprehension  has 
led  to  the  difficulty :    but  it  cannot  be  carried  farther 
than  a  presumption,  that  the  judgment  is  right;  until  it 
is  shewn  to  be  wrong ;  and  the  Judge  is  not  to  act  upon 
it,  as  if  he  thought  it  wrong ;  admitting,  that  the  pledge 
of  Counsel  throws  a  serious  doubt  upon  it.     This  is  the 
case  of  a  person,  entitled  at  all  events  to  an  annuity  of 
400/. ;  with  arrears  accrued.     The  trustees  would  have 
been  in  possession  for  her  benefit.    The  proposal  is,  that 
the  possession   shall  be  held  against  the  Decree  upon 
the  terms  of  paying  the  arrears.     The  Appeal  may  be 
presented,  when  the  House  sits  again;  and  in  this  case 
DO  irreparable  mischief  can  follow;    but  the  Court  by 
giving  much   encouragement  to  such    appUcations  will 
palsy  the  arm  of  Justice. 


The  proceedings  were  accordingly  staid  upon  the 
terms  proposed ;  and  in  the  following  Session  the  De- 
cree was  affirmed  upon  Appeal;  the  Defendant  not  ap- 
pearing. 


GENERAL 
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1808. 


HoGUENiK     GENERAL  ORDER  of  the  HOUSE  of  LORDS, 

Baseley. 

»*^».  referred  to  in  this  case. 


ie  Mercmriiy'  l^ih  August,  1807. 


The  Lord  WcUsingham  reported  from  the  Lords  Com- 
mittees,  appointed  to  consider  of  the  petition  of  Thomas 
Burke i  Esq.  and  others^  Appellants  in  a  cause,  depending 
in  this  House  \  to  which  Dominic  Broume,  Esq.  is  Re- 
spondent ;  praying  their  Lordships,  that  all  farther  :pro- 
ceedings  under  the  Decree  may  be  staid  ;  that  the  Com- 
mittee had  met  and  considered  the  said  petition ;  and 
heard  Counsel  on  both  sides ;  and  had  directed  him  to 
report,  that  it  appears  to  the  Committee,  that  according 
to  very  ancient  practice  in  this  House,  Appeals  to  this 
House  were  considered  by  the  House  as  staying  proceed* 
ings  in  the  Courts  of  Equity ;  the  Orders,  Judgments,  or 
Decrees,  of  which  had  been  called  in  question  by  such 
Appeals ;  and  that  such  practice  in  very  remote  times 
might  obtain  without  much  inconvenience  in  the  admiiiis- 
tration  of  Justice.  The  Committee  however  find,  that  for 
a  very  long  course  of  years  past  the  Courts  of  Eqiuty 
have  never  forborne  to  proceed  notwithstanding  Appeals 
against  their  Orders,  Decrees,  or  Judgments ;  and  with 
knowledge,  that  such  Appeals  had  been  lodged  in  this 
House ;  except  in  cases,  in  which  their  judicial  discretion 
has  induced  them  upon  the  application  of  parties  inte- 
rested to  stay  or  modify  such  proceedings  on  account  of 
such  Appeals ;  and  that  such  habitual  practice  of  the 
Courts  of  Equity  hath  frequently  and  repeatedly  fallen 
within  the  knowledge  and  under  the  observation  of  this 
House ;  whilst  the  Appeals  were  depending  therein.  The 
Committee  therefore  conceive,  that  according  to  the  pre- 
sent 
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sent  practice  of  this  House,  Appeals  do  not  stajr  {^rbceed- 
ings  in  such  Courts  in  th6  causes,  in  which  Appeals  tfre 
made ;  and  that'  such  causes  may  be  proceeded  on  in  die 
Courts  of  Equity  i  unless  such  Courts  should  make  Order 
thereon  to  the  contrary  in  causes,  in  which  they  may 'be 
applied  to  for  that  purpose;'* or  unlesii' in  special  caises 
this  House  should  interpose  by  spiacial  Order ;  and  the 
Committee,  attending  to  the  nature  of  proceedings  in 
Courts  of  Equity,  and  the  numerous  Appeals,  which  in 
each  cause  may  be  lodged  in  this  Houaie  against  the  Orders 
and  Decrees  of  the  Court,  and  the  effect,  which  the  sus- 
pension by  Appeals  of  their  proceedings  must  have,  are 
of  opinion,  that  the  practice,  as  now  understood,  cannot 
be  departed'  from  without  introducing  consequents  the 
most  oppressive  to  the  suitors  in  Courts  of  Equity,  and 
the  utmost  inconvenience  in  the  adminiiBtration  of  justice 
in  such  Courts. 


I4f5 


l€to8. 


Hu6U«)llN 
V, 

Fasbuut. 


Which  Report,  being  read  by  the  Clerk,  was  agreed  to 
by  the  House;  and  resolved  accordingly  (87). 

(87)  Post,  Waldo  v.  Caley,     206,  2L6;   see  the  note,  ante, 
WiUi^  w.  miian,  Vol,  XVI,      IX,  316. 


1808. 
March  2%d, 

BAILWE  r.  SIBBALD,  23d. 

JulffSih, 

/pHE  Bill  stated,   that  in  1789  Mr,  JP,  arrived  from    Plea  of  the 

England  at  Calcutta^  with  a  letter  of  recommen*  Statute  of 

Ration  to  the  Plaintiff  from  the  Defendant,  undertaking  m«t»tions  to  a 

^  Bill  of  Disco* 
to 

very  ovor- 

roled  npoD  letters,  assigQing  reasons  for  declining  to  pay ;  and  re* 

commendibg  tl>e  PJaiatiff  to   bring  an  Action;  as  apiouating  to  an 

acknowledgment  of  the   debt,  sufficient  to  take   it  out  of  the  Statute 

upon  the  authorities,  though  against  principle. 


tm 
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Baillik 

17. 

SlBBALD*. 


to  guarantee  the  payment  of  any  money,  which  the  Plain- 
tiff should  advance  to  2).  to  the  extent  of  10,000  iSiccai 
Rupees.  Upon  the  Ist  of  August  in  the  same  year,  the 
Plaintiff  reeeived  another  letter  from  the  Defendant; 
atating,  that,  2).  having  received  a  sum  of  money  on  ac- 
count of  the  Defendant,  he  revoked  his  letter  of  credit 
to  the  Plaintiff  in  D.'s  favor.  By  another  letter  to  the 
Plaintiff  dated  the  20th  of  November,  1790,  the  De- 
fendant stated,  that  it  was  by  a  misunderstanding  of  his 
own  that  he  had  revoked  the  letter  of  credit;  explaixung. 
the  cause  of  that  misunderstanding ;  and  concluding  in 
these  words : 


*'  I  therefore  repeat,  that  my  revoking  this  credit  has 
**  vexed  me  exceedingly.  On  receipt  of  this  I  request 
''  you  wiQ  offer  Mr.  D.  10  or  15,000  Rupees  on  his 
**  bond ;  which  I  will  pay  you  either  in  this  country  or 
**  in  India  ;  whichever  you  may  prefer. " 


The  Bill  farther  stated,  that  the  Plaintiff  accordingly 
upon  the  credit  of  the  last  letter,  advanced  toD.  15,000 
Rupees ;  and  D.  having  also  a  letter  of  credit  from  a 
brother-in-law  of  the  Defendant  upon  the  Advocate* 
General  of  Calcutta,  the  Plaintiff's  son-in-law,  who  had 
lately  died,  the  Plaintiff  upon  the  request  of  D.  advanced 
him  the  farther  sum  of  10,000  Rupees.  The  advances 
were  made  to  X).  in  January  and  May,  179S,  and 
January,  1793,  upon  his  bonds,  payable  two  years  after 
date.  In  1793  the  Plaintiff,  being  in  England,  spoke 
to  the  Defendant  upon  the  subject  of  his  advances 
to  Z). ;  when  the  Defendant  objected  to  being  guarantee 
for  repayment  of  the  whole  sum  of  25,000  Rupees ;  ex- 
pressly admitting  his  responsibility  as  guarantee  for  the 
repayment  of  15,000  Rupees  and  interest.  In  1798  D. 
failed  to  pay  the  interest;  and  soon  afterwards  absconded. 
In   1801   the  Plaintiff  called    upon  the  Defendant  for 

payment 
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payment  according  to  his  guarantee ;  and  the  Defendant, 
in  answer,  wrote  the  foUoi?ing  letters ;  the  first  dated  the 
7th  of  September,  1801 : 


tow. 


a 


I  received  ^our  favor  of  the  14th  of  August^  too  ill 
in  bed  to  reply  to  it  immediately.    I  have  not  words  to 
express  my  surprise  and  concern  at  his  contents.     I  en- 
tirely thought,  I  had  years  ago  (for  reasons  I  will  ex<- 
plain  to  you  whenever  I  have  the  pleasure  of  seeing  you  ) 
revoked  my  letter  of  credit  to  young  2). ;  and  what  gives 
support  to  this  beUef  is,  that  Z).  wrote  to  his  friends 
here,    that  Mr.  Sibbald,   having  revoked  his  letter  of 
credit,    had  .fortunately  done  him  no  harm;    since  his 
valuable  friends  Mr.  B.  and  Mr.  E.  would  not  suffer  it  to 
make  any  difference  in  their  support  and  advances  of 
moiiey  to  him.     A  copy  of  these  letters  I  can  procure, 
and  send  you;  when  I  am  well:  but  in  the  interim  re- 
quest to  be  favoured  with  a  copy  of  the  engagement  you 
mention ;    and  of  his  receipts  ;    as  it  is  my  wish  to  do 
every  thing,  that  is  fair  and  honorable ;  however  severe 
and  unexpected  the  blow  may  be.     I  tliought,  the  money 
I   advanced  to  this    young  man  on  his  first  arrival    in 
Bengal  was  going  a  great  way  to  oblige  his  friends; 
'who  were  certainly  mine  also:   butZ).  was  to  me  himr 
self  almost  a  stranger.     This  sum,  to  the  extent  of  near 
400/.,   I  considered  as  a  gift.  '  I  think,  his  friends  will 
be    astonished,    when   they  see    your   claim    after   the 
letters  before  mentioned ;  which  they  have  received  from 
him." 


Bailub 

SiBBALO. 


*'  I  am  favoured  with  your  last  letter,  without  a  date ; 
and  would  wish  you  to  commence  a  suit ;  as  I  find,  the 
point  in  dispute  cannot  be  settled  without  it.  The  gen- 
tlemen in  question  say,  they  are  not,  or,  what  is  the  same 
thing,  that  I  am  not,  bound  either  in  justice,  honor,  law, 
or  equity,  to  make  good  your  loss ;  that  you  should  have 
transmitted  Mr.  Z).'s  bonds,  when  yuu  advanced  him  the 

money. 
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money i  and  detnatided  payment:  but,  in  place  of  Aim^ 
you  receive,  I  think  they  say,  IS  per  cent,  as  long  as 
Mr.  Z).  was  able  to  pay  it :  from  which  perhaps  you  have 
paid  yourself;  and,  as  soon  as  he  becomes  insolvent,  you 
then  dahn  upon  a  letter  of  credit,  granted  a  doaen  of 
years  before.  If  D.  had  continued  to  pay  your  high 
India  interest  for  ten  years  longer,  they  conclude,  that 
they,  should  have  heard  nothing  of  your  claim.  If  the 
bonds  had  been  transmitted,  before  Mr.  X).  became  insol- 
vent, they  would  have  had  an  opportunity  of  recovering 
the  money ;  and  on  my  part  I  have  to  add  your  refusal 
of  the  security,  offi^'ed  you  by  Commissioner  and  Mr.  H.; 
when  you  was  before  in  England ;  which,  if  accepted, 
would  have  saved  me  from  all  trouble  in  Ais  very  dis- 
agreeable business.  But  they  had,  from  your  expressions 
.of  friendship  for  Z).  at  that  time,  and  the  services,  ren- 
dered by  him,  &c.  that  you  wish  to  serve  him  at  your 
.own  risk.  •  They  have  besides  all  this  a  variety  of  im- 
portant documents,  aided  by  decided  law  opinions.  So, 
as  I  said  beforcj  a  suit  only  can  decide  it. " 


The  Bill,  stating  farther,  that  the  PlaintiflT  had  brought 
an  action  against  the  Defendant,  prayed,  that  the  Defen- 
dant may  answer;  a  Commission  to  examine  witnesses 
abroad ;  and  that  he  may  be  at  liberty  to  read  the  de- 
.positions  upon  the  trial. 


.  The  Defendant,  to  so  much  of  the  Bill  as  sought  a 
discovery,  pleaded  in  bar,  that,  if  the  Plaintiff  had  any 
cause  of  action,  &c.  the  same  arose  above  six  years 
:before  filing  the  Bill,  and  above 'six  years  before  serving 
the  Defendant  with  process  to  appear  ^nd  answer ;  and 
•that  the  Defend^t  did  not  at  any  time  wifhin  six  years 
before  the  filing  of,  the  Bill,  or  before  service,  &c.  pro- 
.mise  or  agr^e  to  come  to  any  account,  or  pay,  &c.  con- 
cerning 
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^enring  the  matters  charged  by  the  Bill;  and  thefefdte 
the  Defendant  pleads  the  Statute  of  Limitations  (  88  }• 

Sir  Samuel  Romilly^  in  support  of  the  Plea. 
Two  i[)uestions  arise  upon  this  plea :  First,  whether  it 
will  lie  to  a  Bill  of  Discovery:  Secondly,  whether. this 
ease  is  taken  out  of  the  Statute^  -  The  first  point  requires 
aothority  against  the  plea;  and,  though  no  decision  in 
favor  qS  it  can. be  found,  there  must  have  been  frequent 
instances  of  biOs  in  such  a  case,  if  this  defence-  could 
not  be  made.  In  many  cases  where  ^  the  Statute  of  Li-^ 
mitations  has  been  plefladed  to  an  action,  the  Defendanty 
if  put  to  answer  upon  his  oath,  could  not  say,  that  he  had 
paid  the  debt:  suth  bills  therefbre  must  have  been  very 
numerous;  unless  it  had  been  understood,  that  they 
would  not  lie.  This  biQ,  beyond  the  usual  pralyer  of^a 
discovery,  proceeds  to  ask  a  Commission* 

Secondly:  The  Courts  have  gone  a  great  way  in  taking 
cases  out  of  this  Statute :  to  an  extent^  which  Lord  £A 
lenborough,  in  the  case  of  Bryan  v.  Horseman  ( 89  ),  la- 
ments: but  no  authority  goes  f&rther  than  a  direct  ad- 
mission, as  there  was  in  that  case,  or  a  necessary  impli- 
eation  of  an  admission,  that  the  debt  is  due;  and  the 
inference  of  an  assumpsit  to  pay  firom  that  direct,  or 
implied,  acknowledgment  of  a  debt,  is,  though  settled, 
certainly  a  strong  conclusion.  The  words  laTruemanv. 
FentoH {90)  amount  to  an  acknowledgment  of  the  debt. 
In  Yea  v.  Fouraier  (91)  the  question  was,  not  as  to  the 
Mnount,  but  whether  any  debt  was  due.  One  of  the 
strongest  cases,  Lawrence  v.  WarraU  (92),  might  have 
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(88)  SUt.  21  yam.  I.  c.  1<S.  (91)    2  Bwr.  1090.     BuL 
1.3.  Ni.Pn.l49. 

(89)  4  East.  609.  (92)  Peake't  Ni.  Piri.  Cos, 

(90)  Cowp,  548.  p.  93. 
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afford)^  a  presumption  for  a  Jury :  it  is  only  a  dedsion 
at  Nisi  Prius ;  and  Lord  Kenyon  afterwards  held  caises 
not  to  be  taken  out  of  the  Statute  by  much  stronger 
words.  Clarke  ▼•  Bradshaw  ( 93 )  is  merely  an  extra  ju- 
didaT  opinion,  not  even  a  decision  at  Nisi  Prius:  a 
direct  undertaking  by  another  partner  being  proved. 
Rucker  v.  Hannay{94f)  was  a  clear  acknowledgment  of 
the  debt  In  Lloyd  v.  Matmd {95)  Lord  Kenyan  held 
the  letter  not  snffideht  to  take  the  case  out  of  the' Sta- 
tute: but  a  new  trial  was  granted:  the  Court  con- 
ceiving, not  that  the  letter  was  suflScient,  but  that  it 
ought  to  have  been  left  to  the  Jury.  The  two  letters 
in  this  case  do  not  amount  to  an  acknowledgment,  that 
any  debt  is  existing;  and  a  decision  that  they  constitute 
an  undertaking  to  pay,  would  go  farther  than  any  autho- 
rity^ The  second  letter  merely  expresses  a  wish,  that 
an  action  should  be  brought ;  as  there  was  no  prospect 
of  an  amicable  arrangement :  and  the  other  merely  pro- 
fesses the  Defendant's  wish  to  do  every  thing,  that  is 
fair  and  honorable.  There  is  nothing  dishonorable  in 
insisting  upon  a  defence,  which  the  law  has  given :  par- 
ticularly considering  the  situation  of  this  Defendant;  act- 
ing as  a  trustee  for  others.  This  debt  might  have  beeii 
paid  by  the  other  parties ;  who  were  liable  in  the  first 
instance. 


Mr.  Leach  and  Mr.  Newland,  for  the  Plaintiff. 
A  plea  of  the  Statute  of  Limitations  cannot  be  main- 
tained against  a  Bill  of  Discovery,  as,  if  the  Plaintiff  takes 
issue  upon  it,  he  must  undertake  to  prove  all,  which  he 
must  prove  at  law,  to  maintain  his  action.  Lord  Redes- 
dale (96)  states  four  pleas,  that  are  bars  to  Bills  of  Dis-' 
covery:  all  collateral  to  the  subject,  to  be  tried  at  law. 

The 

(93)  3  Esp.  Ni.  Ptu  Cat.         (95)  2  Term  Rep.  760. 
155,  7.  (96)  Miif.  223. 

(04)  4  Eaut,  G04,  n. 
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The  plea  to  this  Bill  puts  in  issue  the  whole,  thaf  is  to 
form  the  subject  of  the  trial  at  law.  Hindman  v.  Tdy- 
iar {97 \  and  The  Dean  and  Chapter  of  We$imimter  ▼• 
Crou{d%)  arfe  authorities,  that  thia  Statute  cannot  be 
pleaded  to  a  Bill  of  Discovery.    . 

The  next  objection  to  this  plea  is,  that,  if.  the  Bill 
charges  any  £ict,  that  may  avoid  the  Bar,  that  ought  to 
be  denied,  not  only  generally,  by  averment  in  the  Plea, 
but  apeicifically  by  Answer  (  99>  Here  is  a  &ct  charged, 
that  will  avoid  the  Bar,  created  by  the  Statute :  the 
letter  oi  September;  which,  not -denying  the  debt,  states 
grounds  of  defence;  and  is  a  clear,  admission  of  the  debt; 
which  at  law  would  be  sufficient  to  take  it  out  of  the 
Statute.  That  fact  therefore  ought  to  have  bee^  denied 
both  generally  by  the  plea,  and  specifically  by*  answer* 
That  the  slightest  acknowledgment  of  a  debt  is  sufiScient 
to  take  it  out  of  the  Statute,  is  proved  by  the  several 
cases,  that  have  been  mentioned.  What  other  construc- 
tion can  be  put  upon  the  Defendant's  recommendation  to 
the  PlaintiiF  to  bring  an  action  than  this :  "  Prove  the 
^  debt;  and  I  will  pay  you." 
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Sir  Samuel  RomiUy^  in  Reply. 
This  falls  within  the  general  objection,  that  the  case, 
stated  by  the  Plaintiff,  is  not  such  as  entitles  him  to  a 
discovery:  the  Defendant  being  enabled  to  say  upon 
hb  oath,  that  he  has  not  within  six  years  made  any  pro^- 
mise,  &c.  A  Plaintiff  may  be  able  to  prove  a  pro- 
mise, an  undertaking,  within  six  years ;  but  not  to  spe* 
tniy  the  precise  amount  of  the  debt;  and  may  want  a 
discovery  of  that.  The  kistances  of  a  replication  to  a 
plea  are  very  rare :  it  generally  is  not  worth  while  to 
take  that  course. 

The 

(97)  2  THck.  651.  See  Bayley  v.  Adam»,  ante, 

(08)  Banb.  60.  Vol.  VI,  686 ;  and  the  note, 

(99)  Mitf.  205,  212,  2^.     596. 
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Th^  Lord  Chancellor. 
iThese  letters  appears  to-  me  to.  go  much  farther  tfaaii^ 
many  of  the  cases,  which  at  law. have. been  considered  as  : 
ovt  of.  the  Statute ;  which  has  b^n  construed  with  the 
Tiew  to  defeat,  not  to  promote,  its  object.    The  Court  • 
of  King's  Bench  have  held,  that  a  man,  by  desiring  an- 
other to.  bring  an  action  against  him,  takes  the  case  out 
of  the  Statute ;  and  I  believe,   it  will  be  found,   that  • 
where  a  man  has  asked  for  the  documents  and  vouchers 
of  the.  demand,  wheii  furnished  with  them,  he  has  not 
been  permitted  to  say,  he  did  not  mean  to  pay.    There 
is  a,case(  100)  of  an  action  against  Lord  Inchiqtimnpan . 
a  .bill  of  exchange,  nearjoineteen  years  old:  his  answer 
referred,  to  his  agent;  and  he  asked  in  the  letter,  how  > 
the  Plaintiff  had  settled  it  with  Lord  Cari*    That  pas- . 
sage,  and  the  reference  to  the  agent/  were  held  to  take . 
it  out  of  the  Statute. . . 


Sir  Samuel  RomiUy^  in  Reply .r 
There  was  a  deed  of  trust  in  that  case;  and  Lord 
Cork  was  one  of  the  trustees;  which  perhaps  might  have 
been  the  ground:  a  trust  for  creditors  in  equity 
all  debts  out  of  the  Statute. 


The  Lord  Chancellor. 
In  all  these  cases  the  construction  is.  against  the  priiH. 
dple  of.  the  Statute.    The  only  course  upon  sueh  an  ap^, 
plication  is  to.  be  silent  (1 ). 


Jnlfeik.  The  Lord  Chancellor  over-ruled,  die    Plea;.  con% 

aidering  the  letters  sufficient  to  take  the  debt  out  of  the. 
Statute* 


(100)  BaUHe  v.  Lord  Ik-         (1)    Post,  482,    Ex  parte 
chiquin,  I  Enp.  Ni,  Pri.  Ca.     Devdney. 
435. 
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Rolls*  ' 
LECHMERE  r/ CHARLTON.  1808. 

July2Sth. 
"DY  indenturea  of  lease  aAd  feleaae*  dated  the  14th    Portions,  to 
and  15th  of  August,   1782,  being  the  aettlement,  ^^  »'*"«d  ^y  • 
made  on  the  marriage  of  Edmund  Leehmere  with  Eliza- 
beth  CharUon,   one    of  the  daughters  of  Sir  Shmdell   .  .    , 

CAarUoH,  in  considenLtion  of  3000^.,  her  marriage  por^  real  estate  held 
tioD,  Edmund  Leehmere  conveyeA  his  capital  messuage^*  the  primary 
called  Severn  End,  and  certain  mailors  and  hereditaments  fund ;  and  a 
in  the  cpiinty  of  Ff  orce^^er,  to  Iiord  jFo^y  and  nomas  coTenant  by 
Foley:  us  to  the  manor  of  Redmatky,  and  part  of  said  ^*  ^^^^^  ^ 
^premises,  after  the  marriage,  to  the  Utie  oi  Francis  Charlr  Pf^  ^^®™  ■^*' 
ion  and  Paul  Foley,  their  executors,  administrators,  and 
4i8signs,  for  five  hundred  years ;  with  remainder  to  Ed^ 
mund  Leehmere,  for  life :   remainder  to  Lord  Foley  and 
TAom4is  Foley,  upon  trust  to  preserve  contingent  re- 
mainders :  remainder  to  the  fij^t  and  other  sons  of  the 
marriagei  in  tail  male::  remainder  to  Edmund  Leehmere^ 
in  fee. 

The  term  of  five  hundred  years  was  declared  to  be 
jn  trust  to  raise  6000/.  for  the  daughters  and  younger 
sons  of  the  marriage:  to  be  paid  and  divided  among 
them,  as  Edmund  Leehmere  and  EUxabeih  Charlionk 
should  jointly  appoint;  and,  in  default  of  appointment, 
equally:  the  shares  of  sons  to  be  paid  at  the  age  of 
twenty-one ;  and  the  'shm'es  of  daughters  at  twenty-one 
jot  marriage :  but  it  was  declared,  that  if  any  younger  soli 
should  attain  twenty-one,  or  any.  daughter  should  attain 
twenty-one,  or  marry,  in  the  life-time  of  Edmund  Leeh^ 
.mere,  his  or  her  portion  should  be  raised  and  paid  within 
:six  months  afytt  Edmund  Leehmere*^  death:;  with  ia? 
,    yoL.  XV.  N  terest ; 
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1808.  terest;  with  a  provision  for  survivorship.     A  covenant 

T   -^m,«       *^^"  followed,  by  Edmund  LechmerCy    for  himself,   his 

o.  heirs,  executors,  and  administrators,  with  Francis  Charl' 

Charltqn.     ion  and  Paul  Foley,  to  pay  the  sum  of  6000/.  to  and 

amongst  the  younger  children  of  the  said  Elizabeth 
Charlton,  by  him  the  said  Edmund  Lechmere  begotten, 
in  such  manner  and  proportions  and  at  such  times  as 
hereinbefore  appointed  for  payment  thereof  to  them. 

There  was  issue  of  the  marriage  two  children :  Nicha* 
las  Lechmere  \  who  took  the  name  of  C/iarlion;  and 
Edward  Lechmere.  In  1763  Edmund  Lechmere,  and 
Nicholas  Lechmere  Charlton,  suffered  recoveries  of  the 
settled  estates ;  and  limited  them  to  Edmund  Lechmere 
for  life ;  with  remainder  to  Nicholas  Lechmere  CharU 
ion,  for  life:  remainder  to  trustees  to  preserve  contin- 
gent remainders:  remainder  to  the  first  and  other  sons 
of  Nicholas  Lechmere  Charlton,  in  tail ;  with  remainders 
over. 

By  indentures,  dated  the  nth  o{  June,  1784,  in  con«> 
sideration  of  2500L,  lent  by  William  and  John  Maithews 
to  Nicholas  Lechmere  Charlton  and  Edward  Lechmere^ 
Nicholas  Lechmere  Charlton  demised  certain  premises, 
of  which  he  was  tenant  in  tail,  for  five  hundred  years, 
and  Edward  Lechmere  assigned  the  portion  of  6000/., 
to  which  he  was  entitled  under  the  settlement,  to  WUUam 
and  John  Maithews;  subject  to  redemption  on  payment 
of  2500/.  and  intc^rest. 


By  indentures,  dated  the  20th  of  November,  1786, 
citing  the  deed  of  June,  1784,  and  that  Fr€meis  Charp' 
ton  had  been  the  surviving  trustee  of  the  term  of  five 
hundred  years ;  and  was  then  dead ;  having  by  his  "WID 
SLippomted  Nicholas  Lechmere  Charlton  and  Edward  Lech' 
mere  his  executors ;  askd  farther  reciting^  that  Edward 

Lechmere 
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tsechmere  had  applied  to  Joseph  Bermck  to  lend  him 
4000/. ;  and  that  William  and  John  Matthews,  being 
satisfied,  that  the  premises,  demised  to  them  for  five 

hundred  years,  were  a  suiScient  security  for  the  2500/. 

» 

and  interest,  had  agreed  to  release  the  portion  of  6000/. ; 
in  consideration  of  4000/.  paid  by  Berwick  to  Edward 
Lechmere,  and  for  other  considerations  mentioned,  WiU 
liam  and  John  Matthews  dnd  Edward  Lechmere  assigned 
and  confirmed  to  Berwick  the  portion  of  6000/. ;  and 
Nicholas  Lechmere  Charlton  and  Edward  Lechmere  as: 
signed  the  term  of  five  hundred  years,  created  by  the 
settlement,  to  Berwick;  subject  to  redemption  on  pay- 
ment of  4000/.  and  interest. 


I9S 
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On  the  7th  March,  1798,  Berwick  died;  having  by 
his  Will  given  the  principal  money  and  interest,  due  oii 
the  mortgage,  and  the  residue  of  his  personal  estate,  to 
the  Plaintiff  Mrs.  Lechmere,  his  only  child ;  married  in 
1787  to  the  other  "Plaintiff  Anthony  Lechmere.  Edward 
Lechmere  died  in  1798,  intestate ;  and  letters  of  admi- 
nistration of  his  personal  estate  were  granted  to  Anthony 
Watts. 

Edward  Lechmere  by  his  Will,  dated  the  20th  Z)^- 
eember,  1798,  devised  his  real  estates  to  the  Plaintiff 
Anthony  Lechmere,  his  youngest  son  by  a  second  mar- 
riage, «nd  his  heirs ;  and  gave  all  his  personal  estate  to 
Nicholas  Lechrhere  Charlton  and  the  Plaintiff  Anthony 
Lechmere,  equally;  and  appointed  them  his  executors. 
Edmund  Lechmere  died  on  the  29th  ot  March,  1805; 
the  Plaintiff  Anthony  Lechmere  proved  his  Will ;  and 
possessed  his  personal  estate ;  which  was  insufficient  for 
the  payment  of  his  debts. 


Nicholas  Lechmere  Charlton,  being  the  surviving  Exe- 
entor  of  Fronds  CharUon,   die  term  of  five  hundred' 
♦     -•  N  2  years, 
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years;  created  by  the  settlement,  became  vested  in  liitdv 
and  he  had  issue  Edmund  Charlton^  his  eldest  son,  te^ 
nant  in  tail  of  the  premises,  comprised  in  the  term*  The 
principal  and  interest,  due  under  the  mortgage  to  Ber^ 
wick  at  the  death  of  Edmund  Lechmete  the  elder, 
amounted  to  more  than  6000/. 


•  The  Bill  was  filed  for  an  account  of  the  principal  and 
interest,  due  upon  the  mortgage  of  4000/. ;  praying,  that 
Watts^  the  administrator  of  Edward  Lechmere^  may  pay 
the  same ;  or  be  foreclosed ;  that  Nicholas  Lechmete 
Charlton  may  be  decreed  by  sale  or  mortgage  of  the 
premises,  comprised  in  the  term  of  five  hundred  years, 
to  raise  the  6000/.  and  interest;  and  pay  the  same  to  the 
Plaintiffs  in  satisfaction  of  the  money  due  to  them,  so  far 
as  the  same  would  extend. 


The  question  was,  whether  the  portion  of  6000/.  was 
primarily  charged  on  the  settled  estates,  or  whether  the 
covenant  of  Edmund  Lechmere  the  elder,  did  not  make 
that  sum  a  personal  debt,  payable  in  the  first  place  out 
of  his  personal 'estate;  the  real  estates  being  only  a^ 
auxiliary  fund. 

Sir  A.  Piggott,  Mr.  Richards,  and  Mr.  William  Agar^ 
for  the  Plaintiffs,  argued,  that  the  real  estates  were  the 
primary  fund ;  and  the  covenant  only  -a  collateral  se- 
curity— that  there  is  no  instance  upon  a  family  settlement, 
charging  portions,  that  they  have  been  treated  in  this 
Court  as  a  debt  previously  due  from  the  settler ;  which 
those,  who  take  the  -settled  estate,  are  entitled  to  call  upon 
the  personal  estate  to  discharge ;  that  the  cases,  tit  which 
the  personal  estate  is  applicable  in-  exoneration  of  the 
real  estate,  are  all  cases,  where  a  personal  debt  is  coth 
tr acted,  by  which  the  personal  estate  has  been  amg- 
menied;  and  the  real  estate  irat  only  pledged.     They 

cited 
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l^ted  Lano^  t.  The  Duke  of  Athoi  ( 2 ),  «nd  Lewis  v. 

Nangle{3). 

* 

^  •  •  • 

Mr.  Alexander^  Sir  Samuel  RomiUtfy  and  Mr.  Gj^*- 
^11  Wihon^  for  the  Defendants,  entitled  to  the 
Estate. 
This  is  a  case  of  intention.    .The  parties  might  have 
meant  to  throw  the  portion  upon  the  personal  estate  in 
the  first  instance ;  which  was  benefited  by  the  wife's  por- 
tion of  3000^.    If  they-  had  such  a  meaning,  this  is  the 
proper  mode  of  carrying  it  into  effect.     It  is  a  very  uut 
usual    covenant;    and  therefore  the  inference  is,   that 
something  unusual  was  intended.    Lanoy  and  The  Dufre 
of  Aihol  cannot  be  relied  on:  the  Report  is  too  imper- 
fect ;  and  the  other  case  does  not  apply.    The  distinction 
cannot    be  upon  the    borrowing  and  lending;  but   the 
presumption  upon  the    originiil  transaction  is,   that  the 
personal  estate  was  to  be  the  primary  fund. 

Sij;  Arthur  Piggoit,  in  Reply,  said,  that  the  reason  of 
this  singular  covenant  was,  that  the  estate  was  in  jointure, 
to  th6  mother  of  Edmund  Lechmere ;  and,  consequently, 
if  she  had  survived  him,  the  children  might  have  been 
for  a  long  period  without  a  provision. 

t 

The  Master  of  i/te  Rolls.  . 
It  is  difficult  to  conceive,  how  a  man  can  make  himself 
a  debtor,  ( although  by  the  same  instrument,  he  charges 
the  real  estate ),  without  subjecting  his  persond  assets 
in  the  first  instance  to  the  payment  of  the  debt.  Here 
the  settler  certainly  makes  himself  a  dctbtor  by  his  co- 
venant. Where  a  person  becomes  entitled  to  an  estate 
subject  to .  a  charge,  and  then  covenants  to  pay  it,  the 

charge 


1B08. 


(2)  2  AtL  444. 

(3)  ^  P.  WW.  604.  Mr. 
GpixVnoie  to  Evelyn  v.  Eve- 
/ya.     Amb,   150.      See  abo 


Wilson  V.  The  Earl  of  Dm- 
Ihgian,  in  Mr.  Coot's  note; 
and  the  note,  ante,  Vol,  I, 
187. 
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charge  still  remains  primarily  on  die  real  estate^  and  tile 
covenant  is  only  a  collateral  security^  because  the  debt 
is  not  the  original  debt  of  the  covenantor.  The  Intended 
wife  or  her  friends  may  have  thought  the  eldest  son  not 
sufficiently  provided  for;  and  this  covenant  may  have 
been  intended  as  a  benefit  to  him.  I  incline  upon  ge- 
neral principles  to  consider  this  as  a  per^nal  debt,  but 
I  must  look  into  the  case  of  Latwy  v.  The  Duke  of  Atholi 
before  I  decide  the  point. 


Tlie  Master  of  the  Rolls  afterwards  decided^  that 
the  covenant  was  auxiliary  only;  and  pronounced  the 
Decree  accordingly. 


Rolls. 
1808.  DUFF  V.  The  EAST  INDIA  COMPANY.. 

Dec.  1th,  loth. 

Bill  by  Assig-  PX^HE  Bill  stated,  that  in  the  year  1789,  George  Ur- 

noes  of  a  Bank-    •■•      ^^/^^rt  Lawtie  and  WiUiam  Farquharson,  partners 

t\  \xt  *' K*"h  ^"  ^^^^  agency  business  at  Calcutta,  contracted  to  supply 

had  been  paid  the 

to  his  partner,  as  paid  after  notice  of  dissolution  of  the  partnership, 
that  partner  retiring,  &nd  the  Bankrupt  continuing,  dismissed :  the 
terms  of  tlie  alledged  arrangement  not  being  made  out:  so  as  to 
establish  the  right  in  equity  of  the  Bankrupt  against  the  legal  right 
of  the  other  partner. 

The  other  questions  therefore  were  not  determined  : 

1st,  Whether  a  demand,  the  result  of  an  over-payment  in  advance 
upon  a  single  transaction  of  sale  between  merchants,  or  merchant 
and  factor,  was  within  the  exception  as  to  merchants*  accounts  in  thd 
Statute  of  Limitations. 

2dly,  As  to  the  effect  of  that  exception;  whether  including  mer- 
chants' accounts  generally,  or  those  only  with  iteyou  continuing  within 
the  six  years. 

3dly,  Upon  ih'c  objcclion  of  laches,  iudcpcndcut  of  the  Statute. 
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tSte •^Defendants  with  2000  maunds  of  indigo  for  the  in-* 
vestment  of  that  year^  upon  the  following  terms:  that 
the  Defendants  should  advance  to  Lftwtie  and  Farqu- 
karsofif  at  certain  times  several  sums,  amounting  to 
three  fourths  of  the  value  of  such  indigo,  to  he  esti- 
Kiated  by  their  appraiser ;  that  the  indigo  should  be  sent 
to  EnglcMd  in  the  Defendants*  ships,  and  at  their  risk, 
as  far  as  the  amount  of  their  advance;  and  be  sold  at 
their  sales  on  account  o{  Ltiwtie  andFarquharsonr^Tid 
that  the  Defendants  should  deduct  from  the  j)roceeds 
the  amount  of  their  advance,  at  an  exchange  o{2s.  3i(L 
per  current  rupee,  in  full  for  interest,  freight,  and  as- 
surance ;  and  should  pay  the  surplus  to  Lawtie  and  Far- 
guAarsan;  who  should  be  liable  to  the  Defendants  for 
any  deficiency. 
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In  pursuance  of  this  contract  the  Defendants  in  March 
and  April f  1789,  advanced  to  Lawtie  and  Farquharson 
112,000/.  current  rupees:  but,  before  any  delivery  of 
indigo,  in  February,  1789,  Farquharson  was  appointed 
Military  Paymaster  General  of  the  Defendants'  forces ; 
and  by  a  subsequent  Order,  dated  the  4th  of  March,  it 
was  ordered,  that  servants  of  the  Company,  holding  the 
offices  specified,  among  which  was  that  of  Paymaster, 
diould  be  precluded  from  any  concern  in  commercial 
transactions.  The  partnership  of  Lawtie  and  Farqultar* 
son  was  accordingly  dissolved  on  the  30th  oi  April,  1789 ; 
and  the  dissolution  was  published  in  the  Calcutta  Ga* 
sette;  and  the  business  was  afterwards  carried  on  by 
Lawtie  alone;  who,  at  the  end  of  the  year  1789,  or  the 
beginning  of  1790,  deUvered  nearly  halif  the  quantity  of 
indigo;  alleging  as  an  excuse  for  the  short  quantity  the 
general  failure  of  tlie  crop.  The  quantity  of  indigo  de* 
livered  was  valued. at  current  rupees  115,291  and  15  an- 
nas ;  of  which  sum  three  fourth^  amounted  to  current 
rupees  86,468  and  15  annas  and  3  pice;  and  the  sum, 
advanced  by  the  Defendants  to  Lawtie  and  Farquharson, 

exceeded 
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1808:         exceeded  the  stipulated  threer  fourths  by  current  rupeer 

^'^  36,031  and  9  pice;  for  which  balance  the  Defendants 

I,.  applied  in  the  beginning  of  the  year  1790  to  Lawtie  and 

The  Farquharson  and  their  sureties ;  but  acceded  to  their  re- 

*vfjJj!?!!^   quest  tor  wait,  until  it  should  be  seen  bythe^sale  of  the 

indigo,  whether  the  proceeds  would  prove  suflScient  for 
the  liquidation  of  the  whole  advance  in  England  at  the 
stipulated  exchange. 

The  sale  produced  a  sum  equal  to  the  liquidation  of 
the  full  advance,  with  a  surplus  of  current  rupees 
88,643,  4  annas,  4  pice,  equal  to  8800/.  sterling;  whick 
sum  was  received  by  the  Defendants.  Lawtie  came  to' 
England  in  1790:  and  in  1791  a  Commiission  of  Bank- 
ruptcy issued  against  him.  The  Bill  wks  filed  in  1803  by 
the  assignees  under  that  Commission ;  praying  an  account 
of  the  money,  received  by  the  sale  of  the  indigo,  and  of 
the  advances  by  the  Defendants  to  the  partnership,  and 
payment  of  the  balance,  with  interest,  charging,  in  anr 
swer  to  pretences  suggested  of  payment  to  Farquharson^ 
notice  of  the  dissolution  of  the  partnership  from  the 
advertisement  in  the  Gazette,  the  general  notoriety  of 
Farquharson'B  acceptance  of  an  office,  incompatible  with 
it,  and  acknowledgments  of  it  in  letters  by  Lawtie  and 
Farqufiarson,  in  answer  to  the  demands  of  the  Company 
for  piBiyment  of  the  excess  of  their  advance. 

The  Defendants  by  their  answer  stated,  that  they  be- 
lieved, the  partnership  was  dissolved  from  the  30th  of 
April f  1789,  in  pursuance  of  the  Order  of  the  4th  of 
March ;  and  the  dissolution  was  published  in  the  Calcutta 
Gazette;  of  which  they  had  notice;  and  that  Lawtie,  a» 
between  him  and  Farquharson^  took  upon  himself  this 
performance  of  the  indigo  contract,  and  of  all  other  the 
engagements  of  the  partnership ;  as  apfiears  by  his  letter 
to  the  Board  of  Trade,  dated  the  4th  of  May,  1790. 

They 
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Tliey  stated,  that  the  Order  was  a  regulation  by  the- 
Defendants  for  the  govemmeht  of  their  servants ;  and  not 
restrictive  upon  them ;  but  they  were  at  liberty,  notwith- 
standing such  Order,  to  continue  or  make  any  engage-- 
ments  or  contracts  with  any  of  their  servants,  comprised 
therein,  as  if  in  no  such  Order  had  been  made ;  and 
after  that  Order  and  the  dissolution  of  the  partnership 
the  Defendants  advanced  money  to,  and  dealt  with, 
Farquharson  and  Lawtie  on  the  indigo  contract ;  and- 
Fttrquharson  was  not  relieved  from  his  obligation  to  the 
Defendants,  as  such  contractor :  nor  the  Defendants  from 
Aeir  obligation  to  him ;  and,  notwithstanding  the  disso- 
lution, the  Defendants  addressed  their  letters  on  the' 
subj^t  to  both  Lawtie  and  Farquharson ;  and  always 
considered  the  contract  with  them  both  as  a  subsisting 
contract. 
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The  answer  farther  stated,  that  the  whole  sum  of 
88,643  current  rupees,  4  annas,  4  pice,  was  paid  to 
Farquharson^  in  consequence  of  his  application  by  letter, 
4ated  the  S  1st  of  August ^  1792;  stating,  that  he  waa 
much  pressed;  that  the  advance  on  account  of  the  indigo 
contract  would  greatly  relieve  him ;  that  his  difficulties 
arose  from  his  connection  with  Lawtie ;  and  offering  an 
indemnity,  in  these  terms :  **  To  save  the  Company  against 
"  any  eventual  loss  Mefssrs.  will  agree  to  make 

"  themselves  reisponsible,  and  fully  indemnify  the  Company 
^  from  any  consequence,  that  a  compliance  with  any 
^  request  can  produce;*'  which  was  accepted ;  and  the 
payment  made  in  September  and  October^  as  Farquharson 
had  by  the  contract  a  legal  right  to  receive  the  money ; 
apd  in  consequence  of  its  being  manifested,  t^at  Lawtie 
was  considerably  indebted  to  Farquharson.  The  Defen« 
dants  stated  their  belief,  that  Farquharson  is  living  in  the 
East  Indies  \  and  is  a  person  of  property^  fuUy  sufficient 
to  answer  any  claim  the  Plaintiffs  may  have  against  him 
in  respect  of  that  payment;  and  submitted^  that  under  the 

circumstances 
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ld08«  «^  ourselves  responsible  to  make  good  any  deficiency  after 

DtFF         "  ^^^  account  of  the  sales  in  England:**  and  istating,  that 

V.  the  indigo  delivered  by  Lawtie  on  account  of  the  contract 

'^^^  of  Lawtie  and  Farquharsan,   though  not  equal  to   the 

fi^^J^^J^'l^    amount  of  what  ought  to  be  delivered,  exceeds  the  whole 

of  the  advances  according  to  the  valuation'  of  the  Com-* 
pany's  inspector. 

After  the  argument  it  was  admitted,  that  no  advances 
had  b^en  made  by  the  Company  subsequent  to  the  disso^ 
kition  of  the  partnership  between  Zriiir/j^  and ^Fargv^r- 
son\  and  that  the  passage  in  the  answer  to  that  effect 
was  erroneous. 

Mr.  Rickartbf  Mr.  Hart,  Mr.  Ijeaeh,  and  Mr.  Coote, 
for  the  PlaintifTs. 
First/  as  to  the*  objection  from  the  length  of  time,  the 
Statute  of  Limitations  was  made  to  protect  persons,  who 
by  the  length  of  time,  that  had  been  permitted  to  elapse, 
were  induced  to  neglect  their  vouchers :  but  it  is  admitted, 
that,  the  money,  claimed  from  the  Defendants,  is  due ; 
unless  the  payment  to  Farquharson  was  a  proper  pay- 
ment. '  If  he  was  before  the  Court,  he  could  not  plead 
the  Statute.  The  Defendants^  taking  an  indemnity 
from  him,  by  that  step  put  themselves  in  his  place; 
and  must  account  in  the  same  manner ;  as  he  must 
have  accounted.  The  defence,  set  up  against  this 
demand,  is  an  attempt  to  cover  tiiat  payment ;  which, 
being  made  merely  from  personal  favor  to  Farquhar^ 
son, '  and  with  direct  notice,  cannot  be  Justified. 
These  persons  might  stipulate,  as  between  them- 
selves, that' Lawtie  alone  should  have  the  contract. 
In  the  case  Ex  parte  Ruffin  (  5 )  against  an  agree- 
ment   upon    the   retirement   of   one    partner,   that  aH 

the 

(6)  Ante,  Vol.  VI,  119. 
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4fae  effects  of  the  partnership  should  be  considered  ai 
the  property  of  the  continuing  partner,  the  joint  criedttors 
attempted  to  raise  an  equity,  for  an  applicatidh  of  effects, 
Kmaining  in  specie^. to  the  satisfaction  of  their  debts: 
but  the  Lord  Chancellor  upon  great  consideration  deter- 
mined against  that  claim.  Therefore  a  debtor,  having 
notice,  that  the  right  to  that  debt  is  in  one  partner  only, 
io^nnot  discbarge  himself  by  payment  to  the  other.  The 
supposed  loss  of  vouchers,  which  is  the  origin  of  the 
Statute,  is  not  very  applicable  to  thia  great  body;  as  it  is 
'to  individuals.  A  Court  of  Equity,  following  the. rule, 
that  the  slightest  admission  of  the  debt  takes  it  out  of 
the  Statute  ( 6 ),  will  not  allow  this  defence  to  be  made, 
^here  the  fact  of  the  existence  or  payment  of  the  debt 
is  not  doubtful:  the  Defendants  admitting,  that  as  be- 
tween them  and  this  bankrupt  the  debt  is  istill  subsist- 
ing; if  the  payment  to  Farquharson  cannot  be  main* 
tained.  Payment  by  the  obligor  to  tbe  obligee,  after  as^* 
signroent  of  the  bond,  with  notice,  would  not  be  good 
in  equity:  so,  if  Lawtie  alone,  and  not  Farquhar^on, 
had  given  notice,  the  subsequent  payment  by  tbe  Com. 
pany  to  Farquharson  would  have  been  in  their  own 
wrong:  but  the  notice  is  by  a  joint  letter  oi Farquhat^ 
soHf  LatDtie,  and  their  two  sureties. 
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Another  consideration  with  reference  to  this  ground  of 
defence  is,  that  this  is  a  case  between  merchant  and 
merchant ; '  or  between  a  merchant  and  his  factor  or 
i^ent ;  and  the  Statute  of  Limitationar  expressly  excludes 
merchants'  accounts.  It  was  certainly  said  by  Lord  Hard- 
mcke  in  Welford'Vi  Liddel{7%  diat  such  accounts,  if 
concluded  six  years,  and  no  item  within  that  perioft,  are 
Fithin  the  operation  of  the  Statute ;  the  Exception  in 

the 


(0)  See  Baillie  v.  SMaU, 
snte,  185. 

*  (7)  2VeB.  400.  Joiief  v. 
Pettgree,  ante,  Vol.  VI,  680. 
The  qaestion  was  decided  ac- 


oording  to  this  opinion  of 
Lord  Hardwicke^  post,  Barr 
her  V.  Barber.  XVIII,  286- 
See  XIX,  185,  and  Ihe  note, 
ante,  VI,  682. 
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the  Statute  applying  only  to  the  cafie,  where  there-  is  aif 
item  within  six  years ;  the '  effect  of  which  iS|  that  the 
whole  would  be  protected.  That  opinion,  however,  was 
expressed  without  due  consideration ;  and  stands  in  direct 
opposition  to  a  later  opinion  of  Lord  Kenyan  in  Catling 
V.  SkouUUng  ( 8  ),  that  merchants'  accounts,,  generally,  ai6 
not  within  the  Statute;  and  how  caA  it  be- otherwise:  the 
Statute  expressly,  and  without  'any  quailification,  exclod-" 
ing  them? 


In  Martin  v.  Delboe{9)  the  judgment  admits,  that 
to  an  action  of  account  the  Statute  could  not  have 
been  pleaded.  The  Statute  specifies  the  particular  ac« 
tions,  against  which  it  provides  a  defence;  and  the 
effect  of  the  Exception  is,  that  the  action  upon  mer« 
chants'  accoukits  is-  not  included.  In  Wace  r.  Wy^ 
bum{\0)  Mr.  Justice  Denisan  defines,  what  are  to  be 
considered  as  merchants'  accounts ;  as  arising  from  mu« 
tual  dealings  between  two*  persons,  respectively  mer« 
chants:  not  as  between  a  tradesman  and  his  customer^ 
In  Webber. y.  TyviU  {11 )  it  was  taken  clearly,  that  mer- 
chants' aecounts  are  not  within  the  Statute;  thpugh  no 
item  fell  within  six  years. 


Taking  this  not  to  be  strictly  the  case  of  merchant 
and  merchant,  the  Company  must  clearly  be  considered 
as  the  factor  of  these  persons  in  this  transaction.  At 
least  the  Defendants  were  trustees,  employed  to  sell;  and 
the  Statute  does  not  attach  upon  trusts*  It  is  not  suffident 
to  say,  there  is  a  balance ;  which  might  be  recovered  by 
action:  there  is  a  right  to  an  account;  to  asfeertaini 
whether  that  balance  is  correct;  and,  even  supposing  it 

admitted^ 


(8)  6  Term  Rep.  189;  see 
the  note  in  the  preceding 
pagn. 

(9)  iJ/orf.  70.  • 

(10)  Bui  ^'.  P.  140^  Set 


Cotee  V.  Harriif  1  Esp4  Dig. 
151. 

(11)  2  Samd.  121.  Sm 
Serjeant  TFrV/ionts's  Rote,  127, 
4th  edit 
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admitted,  the  jurisdiction  of  this  Court  cannbt  he  with"         18d(k 

drawn,  merely  on  the  ground,  that  an  action  might  be  ^^^ 

maintained :  an  action  for  money  had  and  received ;  which  ^^ 

k  considered  as  an  equitable  action.     The  Statute  does  The 

not   apply  to  equitable    demands ;    though   its  general   ^^^  IMIWA 

principle   has    been  adopted,   as    the  foundation  of  a 

wholesome  rule,   to  a  certain  extent;   not  universallyi 

This  is  in  the  nature  of  a  trust :  a  deposit,  or  pledge^ 

to  be'  accounted  for;  and  time   does  not  raise  a  bar; 

preventing  the  obligation  of  a  trustee  to  account  with  his 

Cestui  que  trusts    In  the  instance  of  a  mortgage  the 

principle  of  the  Statute  of  Limitations  is  adopted,  by 

taking  twenty  years :  the  period  which  determines  a  right 

of  entry  at  law :  but  if,  instead  of  an  absolute  mortgage^ 

the  transaction  is  a  conveyance,  upon  trust  after  a  certain 

period  to  sell  the  estate,  and  to  account',  after  payment 

iA  the  money  lent,  with  interest,  for  the  money,  produced 

by  the  sale,  the  creditor  would  not  be  enabled  by  any 

lapse  of  time  to  hold  the  estate,  which  he  had  got  at 

taw;  and  to  insist,  that  he  was  not  bound  to  sell,  and 

liable  to  account  in  equity.    That  obligation  is  equally 

referrible  to  a  chattel  interest. 

Sur    Arthur   Piggoti^    Sir    Samuel  RomUfff    and 

Mr.  Wyatt^  for  the  Defendants. 

This  was  a  subsisting  demand,  previous  to  the  year 

1791 ;  and  no  reason  is  assigned  for  the  delay.    The 

payment  to  Farquharsam  wbb  good  at  law;  and  there  is 

no  equity  for  the  Plaintiffs,  representing  LawiU.    The 

diisolutioo  of  the  partnership  oould  not  aflfect  the  obli^^ 

Rations  upon,  or  to,  the'partnm :  neither  would  the  baiik«- 

nptcy  of  one  partner :  the  solvent  partner  would  venuun 

answerable  for  every  obligation  of  the  partnershipi  and 

entitled  to  receive  all,  that  was  due  to  it,  up  to  the  period 

of  dissdution*    Nothing  short  of  an  assignment  of  the 

•  debt 
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d^bt  could  prevent  the  right .  of  eitlier  party  to  recieite; 
notwithstanding  the  dissolution.  Upon  that  ground  tliis 
Court  appoints  a  Receiver  upon  a  disagreement  betweea 
partners;  as  eitlier  is  entitled  to  receive  the  debt,  and 
give  a  discharge.  The  effect  of  the  bankruptcy  of  one 
is  only  a  right  to  a  division  of  goods  existing  in  Specie  \ 
and^  as  to  other  property,  to  an  account  up  to  the  dis- 
/solution ;  including  an  indemnity  against  all  tlie  debts  of 
the  partnership;  am}  the  balance  only  to  be  accounted  for 
by  the  solvent  partner.  In  this  case  therefore  notice  of 
the  dissolution  of  the  partnership,  and  that  Lawtie  ^lone 
vas  to  be  interested  in  this  contract  for  the  future,  and 
of  the  bankruptcy  of  Lawtie^  did.  not  affect  the  r^ht  of 
jFarqu/tar^cm  to  receive  this  payment.  None  of  those 
circumstances  can  be  represj^nted  as  amounting  to  an 
equitable  assignment  of  the  debt.  In  the  instance  of  a 
bond,  assigned  with  notice,  the  effect  depends  upon  the 
preceding  act  of  assignment:  an  unequivocal  act;  con^ 
ferring  upon .  another  person  the  original  Jigbt  o£  the 
obligee  to  receive  the  money.  The  ^constnietiDiv  thait 
there  was  an  equitable  assignment  of  what  Aight-  btt  due, 
cannot  be  put  upon  any  thing,  that  passed  between  these 
parties.  If  Farquharsou  had  brought  an  action,  what 
defence  could  have  been  made?  The  payttient,  being 
clearly  good  at  law,  must  be  shewn  not  to  have  been  valid 
in  Equity  s  and  it  must  be  made  out,  that  the  Defendants 
knew  that  This  is,  not  a  single  transaction  between 
JLawiie  and  Farqmharson,  but  one  article  in  a  general 
partnership  between  them.  The  Flaintiffi  ought  to  abew, 
that  a  settlement  of  all  partnership  transactions  betwecs 
them  had  taken  place ;  and  that  upon  the  whole  remit 
F^rqmkar^am  had  no  right  whatsoever  to  receive  this 
money;  to  reimburse  himself  against  demands,  mad^  or 
which  might  be  made,  by  creditiMrs  of  the  house.  Tfar 
^notice  to  the  Defendants  was  not,  that  thejr  were  not  tm 
.  pay  Farquhar/tOHf  as  he  had  ceased  to  have  any  beneficial. 

interest  :^ 
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interest;  but  a  mere  statement  by  letter,  •  that  2^/ j^         1808. 
alone  had .  become  entitled  to  the  profit,  and  liable  to  the  n""^ 

loss  in  that  transaction ;  not  Intimating,  that  Parquharson  ^, 

Mas  npt  entitled  to  receive  the  money ;  to-  reimburse  him-  'I'he 

aelf  against  other  demands.    The  effect,,  if  not  the  object,    '^*^  India 
of  die  Bill,  filed  in  this  country.   pQrquharson  beipg  out  '      * 

of  the  jurisdiction,  is,  that  the  justice,  which  might  have 
been  obtained  in  India,  by  an  account  of  all  partner- 
ship ^transaction^,  is  defeated.  There  is  no  evidence  of 
liotice  tP  the  Company  not  to  pay  to  Farguharson,  and 
to  fay  Lawtie;  as  he  by  aii  arrangement  betweea  them 
had  become  entitled  to  the  whole  of  that  debt,  previously 
due  to  both.     The  equity  therefore. wholly  fails^ 

With  respect  to  the  Statute  of  Limitations,^  the  last 
transaction  between  these  parties  is  the  sale  of  this 
indigo  by  the  Company.  At  that  time,  in  1790  or  1791  > 
the  price,  and  the  credit  to  be  allowed,  .were  fixed.  This  . 
18  the  whole  account:  the  balance  of  debt  and  credit 
upon  a  single  article  :  the  result  of  one  advance  of 
moneys  and  the  produce  of  one  sale :  no  account  being 
settled,  or  stated,  ascertaining  a  balance,  an  action. of 
account  upon  an  Irmrnul  CompUiOsseni  could  not  have 
been  maintained:  the  auction  must  have  been. either  fpr 
goods  |old  and  delivered,  or  for  sooney  had  and  received^. 
This  is  not  the  case*  of  an  Open  account  current,., with 
item^  continuing:  the  case,  to  which. the  exception  of 
the  Statute  applies:  an  account,  commencing  perhaps 
fif^  years  ago;  but  continuing  within  the  period  of  six 
years.  When  the  sale  took  place,  .there  was  a  cessation 
of  all  transactions  between  them :  no  unascertained  ba- 
lanc^  remaining :  but  a  balance  to  be  struck  merely  by  the 
subtraction  of  one  sum  from  the  other.     The  decision  ut 

^e  case  of  Catling  v.  Skouldivg  (12),  and  all  the  other 

•  *         •     .    ■ 

'        .  authorities>  • 

(ri)  6  Term  Rep,  189;  see  the  note,  ante,  205. 
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laos.         authoritieay  are  consistent  with  the  Statute,  understood  as 


jT"^  protecting  accounts  between  merchants,  only  where  the 

9,  accounts  are  open  and  .continuing:  the  opinion,  expressed 

The  by  Lord  Kemyon  in  general  terms,  has  not  been  adppted ; 

East  India   ^^  there  is  no  instance  of  an  account  between-merchaiits, 

closed  for  six  years,  that  has  been  treated  as  within  the 
exception.    Such  an  instance  in  this  commercial  country 
ought  to  be  produced.    The  construction,  considering  it 
'suffident,  that  the  subject  is  merchants'  accounts,  that  it 
is  of  no  importance,  whether  the  account  b  continuing^ 
or  that  the  parties  might  forty  years  ago  have  ceased  to 
be  merchants,  would  render  the  Statute  perfectly  useless, 
in  cases  where  such*  .a  limitation  is  particularly  required : 
where  persons  had  been  concerned  in  merchants'  ac- 
counts ;  their  dealings  however  not  having  led  to  a  con- 
tinuation of  the  account  within  the  period  of  six  'years. 
What  reason  ean  be  assigned  for  excluding  iron  the 
benefit  of  this,  law  merchants  ;  who  in  the. multiplicity 
and  complication  of  their  transactions  are  peculiarly  liable 
to  the  loss  of  vouchers  ?    To  this  demand,  in  the  shape 
of  an  action  at  law,  the  Statute  might  have  been  pleaded; 
and   this  Court  will    adopt  it ;   acting  upon  the  same 
principle.    The  admission,  that  the  debt  has  not  been 
pud  to   the  Plaintiffs,  camiot  have  effect,  where  upon 
die  transaction,  as  stated  by  the  Defendants,  saty faction 
may  very  well  be  presumed.    Is  there  not  a  fair  presump- 
tion, that  these -Plaintiffs  settled  accounts  with  Farquhat' 
9on ;-  and  that  this  sum,  paid  by  the  Defendants,  was  al- 
lowed in  account?    In  what  other  way  can  the  delay  be 
accounted  for  ?    l^e  presumption  is  stronger  against  as- 
'signees  under  a  Commission  of  Bankrapcy,  bound  to  make 
a  dividend  within  a  limited  period.    The  principle  of  the 
Statute  is,  that  from  the  lapse  of  six  years  without  de- 
mand payment  shall  be  presumed ;  not  positively  enacting, 
•  byway  of  penalty,  that  the  debt  shall  be  forfeited.    XJyen 
considering  the  Statute  as  not  applicable,  upon  all  tiie 

principles 
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principles  of  tibia  Court  with  reference  to  laches  this  BiH 
vaoMt  he  di8im88e4:  principles,  adopted  by  analogy  to  the 
Statute;  upon  which  the  equitable  remedy  is  lost  by 
kches;  as  the.  right  to  redeem.a  mortgage  after  twenty 
years.  In  this  instance  twice  the  period^  fixed  by  the 
Statute  has  been  allowed  to  elapse  without  any  reason. 
It  is  strictly  within  the  Statute :  merely  an  action  for 
HUHiey  had  aiid  received :  goods  sold,  or  upon  an  account 
stated:  the  Company  being  employed  as  factors  to  sell 
tbe  goods:  a  single  transaction:  not  to  be  repfesented 
as  the  case  of  merchants*  accounts. 


•  iao8. 

•  -  • 

DUFf 

v:    ' 
Thq 

]PastIvp|4 
Company.. 


The' argument,  considering  this  as  a  trust,  go^toa^ 
extent/  Aat  has  never  been  allowed ;  from  a  single  trans- 
action, givipg  a  right  to  an  account  for  the  produce  of 
a  parcel  of  goods,  according  to  a  price  stipulated,  consti* 
tutii^  a  trust ;  with  the  view  of  enabling  the  party,  not 
X6  obtain  a  remedy  for  any  alleged  breach  of  trust,  but 
to  bring  forward  a'  claim^at  the  ettd  of  thirteen  years;, 
having  during  all  that  period  abstaiiiied  from  'any  demand* 
The  precaution  of  taking  an  indemnity  canndt  place 
those,  who  made  the  payment  in  a  different  situation.  If 
there  could  be  any  possibility  of  question,  they  had  a 
right  to  demand  an  indemnity. 


Mr.  Riekards,  ih  Reply. 
Thie  notice,  given  to  the  Defisndants,  was,  in  substance, 
not  only  that  FarqUkarson  did  not  supply  the  indigo ; 
hot  that  he  had  relinquished  all  concerns  with  Lawtie\ 
and  Ae  Defendants  were  informed  by  the  joint  letter  of 
die  two  priiicipah  and  their  sureties,  that  Lawtie  was  the 
only  person,  concerned  in  the  coiftpoct.  Thai  agreement 
b^ween  them,  that  Lawtie  alone  should  be  concerned, 
^ugh  not  a  regular  assignment,  has  in  equity  the  effect 
of  101  assignment.     Length  of  *  time,  it  is  true,   might, 

O  8  independent 
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independent  of  the  Statute/  be  used  as  etidenc^^  that  the' 
money  had  been  paicl :  but  tliere  is  no  instance  of  plead- 
ing the  Statute;  admitting  at  the  same  tiiyie^  that  the 
d^bt  is  due ;  that  it  never  was  paid  $  but,  as  no  demand 
was  made  for  six  years,  insisting  upon  the  Statute. '   The 
answer,  making  that  admission,  would  destroy  the  plea ; 
which  rests  upon  the  presumption  of  payment :  the  ac- 
knowledgment of  the  debt  taking  it  out  of  the  Statute ; 
and  ridsing  by  implication  a  new  promise  (13).     As  the 
plea  at  law  is  ^^Non  Assumpsit  infra  Sex  AnnoSp^  so, 
in  this  Court  the  proposition  is,  that  the  Defendant  does 
not  know,  that  the  debt  is  due.     With  that  admission 
therefore  the  Defendants  cannot  avail  themselves'of  the 
Statute.    As  to  the  argument  from  the  length  of  dme, 
Upon  the  presumption,  that  some  account  was  settled  be- 
tween Lawtie  ^axtd  -  Farqukarson,    such  a  presumption, 
against  the  admission,  that  the  money  was  not  paid  to 
Lawiief  and  without  any  case  made  for  it,  t)r  even  a 
suggestion,  cannot  arise.    The  circumstance,  that  this  wais 
a  single  transaction,  if  it  passed  between  persons,  acting 
as  merchants,  or  as  merchant  and  factor,  cannot  make 
any  difference*    The  reason,  that  there  is  no  late  instance 
upon  this  Ex^ption  in  the  Statute,  is,  that  the  action  of 
account  is  obsolete :  but  Che  authorities,  that  haye  been 
cited,  agree  with  the  position  of  Lord  Kent/on,  that  mer- 
cliants'  accounts,  generally,  .are  not  within  the  Statute; 
but  are  by  the  effect' of  the  Exception  left,  as  aB 'ac- 
counts were  before.     Length  of  time  is  certainly  a  coi^ 
siderable  objection  in  equity ;  but  only  upon  the  ground, 
'  that  the  Defendant  has  lost  the  opportunity  of  defendk^ 
himself,  or  of  recovering  money,  which  he  had  paid  Over 
to  another.    No  suggestion  of  that  sort  appoars  in  this 
Answer :  the  indemnity,  which  is  stated  by  the  Answer 
to  be  by  bond,  may  be  enforced ;    and  Farquhttrson  is 

admittedL 


(13)  See  Baillie  v.  SibbaU,  ante,  185. 
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admitted  fto  be  perfectly  sufficient  to  answer  the  demapd.  1808, 

No  injury  therefore  has  arisen  from  the  delay. .  ij'^ 


The 


7^  Master  of  the  Rolls.  East  India- 

Company 
l]}ie  question  in  this  cause  isj^jirhether  the  money  be-^       n«.  i«i#A* 

coming  due  on  account  of  the  contract,  was  well  paid  to 

one  of  the  partners,  with  whom  the  contract,  wa^  made! 

The  legal  right  was  unquestionably  in  the  partniership. 

The  Company,  having  paid  tic^  one,  could  not  be  sued  by    Payment  to 

the  other;    arid,  even,  if  they  had  not  paidj  they  could  one  partner  a 

not  hayrf  been  sued  by  one  separately:   but,  if  Laiotie  K®^  ^^^ 

had  the  exclusive  right  in  Equity  to  the  whole,  and  they  ®""*®' 

had  sufficient  notice  of  that  exclusive  right,   then  the  /^ 

.    ,-        ®     •  \  .   caDDot&oeso* 

pitymqnt  was  wrong ;  and  the  equitable  owner  cannot  be  p^ratelv 

affected  by  such  payment. 

■    It  is  obvious,  that -this  question  comes  on  in  a  shape j 
very  disadvantageous  to  the  claim  of  the  partnership.    It 
IS  to  be  determiaed  in  the  absence  of  the  partner,  inte« 
rested  in  support  of  that  claim:  where,  the  Defendants 
are  not  necessarily  conusant  of  his  case,   and.  have,  no 
ultimate  interest  in  the  decision;  as,  if  the* Company  are 
decreed  to  pay  the  Plaintiffs,  Fmrquharson,  without  any 
opportunity  of  being  heard  upon  the  right,  m^st  refund 
to  them  in  compliance  with,  his  undertaking ;  whereas  if 
the  Plaintifis  have  the  right,  they  might  make  it  e^ctual 
agunst  Parqyharson;  and  if  he  were  before  the  Court 
as  1^  joint  Defendant,  ( as,  if  within  the  jurisdiction,  he 
ought  to, be,)  the  order  for  re-payment,  if  made  at  aH, 
*vouId  be, made  upon  him  in  the  first  instance;  andtihe* 
C!ompaay  would  he  liable  only  subsidiarily..    Under  these 
carcumstances,  if  the  Couij;^  ought  U>  entertain  the  suil:    • 
all  they,  are  at  least  bovmd  to  yee,  that  the  Plaintiff 
makes,  out  very  clearly  and  satisfactorily  ikiti^ie's  pgh(      [  ej!14  ] 
the  sum  in  controvert*  .      '       . 

It 
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It  appears  to  me,  that  die  Court  is  not  put  In  poaaearion 
of  the  materials,*  necessary  to  enable  it  to  determine  wiA 
certainty,  how  the  right  stands  as  between  the  partners. 
Lau)tie*8  claim  professedly  arises  from  an  agreement  upon 
a  dissolution  of  partnership.  Without  knowing  the  whole 
contents  of  that  agreevAent,  how  is  it  possible  to  ^Mde 
upon  'the  merits  of  the  claims,  made  under  it  ?     The 
agreement  is  not  before  the  Court :  we  know  nothing  of 
ity   but  by  the  representation  of  its  contents  in  lettenl, 
written  for  a  purpose,  totally  distinct  from  thatu>F  adjuat- 
ing  any  rights,  accruing  under  it;   and  a  purpose,  that 
did  not  require  the  mention  of  any  conditions,  Iby  which 
the  general  effect  of  the  agreement  might  be  quaMfiefl. 
Those  letters  were  written  to  the  servants  of  the  CcHnpany 
in  order  to  excuse  faflures,  or  to  obtain  indulgence,  as  to 
the  contracts.     The  relative  situation. of  the.  partnersi 
subseqvient  to  the  dissolution,  is  introduced  only  for  that 
purpose'.    No  communication  was  ever  made  to  the  Com- 
pany with  the  direct  object  of  informing  them,  or  their 
servants,  how  the  rights  precisely  stood  between  these 
parties,  with  vegard  to  the  proper  payment  iof.any  money^ 
iHiBt  might  be  coming  from  the  Company  to  <he  Con^ 
tractor;  for  the  letters  are  all  answers  to  letters  from  th^ 
Board  of  Trade.    The  dissolution  in  1789  produced  nxp 
notification,   farther  than  an  advertisement,  of  that  dis^ 
solution  in  the  public  papers.    There  was  no  direct  no^ 
tificatiqn  made  to  the  Company.     About  a  year  after-*' 
wards,  when  the  Board  of  Trade  was  pressing  the  Con^ 
tractors,  Lawtie  for  the  first  time  stated,  that  he  had 
tidcen  upon  himself  the  entire  burthen  of  the  ppntract. 


[•215] 


The  inference,  that  I  draw  from  this,  is,  that  letters 
under  such  circumstances,  and  fov  such  purposea,  cannot 
^be  relied  on,  as  necessarily  containing  the  whole  oontenta 
of  the  agreement,  to  which  they  incidentally  refer,  lliere 
is  bui  one  letter  by  Farquharaon;  and  upoh  the  point  of 

right 
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right  ibat  is  the  only  letter,  which  is  at  all  evidence. 
hmuti^n  letters  are  evidence  upon  the  point  of  Dotiee  to 
the  Company ;  but  not  upon  the  point  of  right  betireeB 
him  and  Farquharsan ;  except  so  ifar  as  Farquharson  was 
privy,  and  concurred ;  which  appears  only  id  one  letter. 
Can  it  be  'conceived,  that  the  two  lines,   in  which  he 
refers  'to  'die  agreement,  contain  the  whole  agreement 
up<m  thdr  dissolution  of  partnership  ?    All,  that  he  says, 
is,  that  he  could  not  have  expected,  he  was  to  derive 
profit,  or  incur  loss,  from  the  contract:  why?    On  ac* 
count  of  some  agreement  he  had  entered  into,  relative  to 
that  contract,  and  the  whole  engagements  of  the  partner*- 
ahip.    Are  we  entitled  to  infer,  that  die  agreement  might' 
not  have  contained  seme  clauses,  which  in  the  events, 
that  have  happened,  would  entirely  deprive  Lawiie  of 
»iy  right  ?  for  instance,  that,  if  he  should  not  fully  ex- 
«cutd  the  contract,  he  should  not  have  the  exclusive  right 
to  the  profits  t  yVhen  Farquharson  says,  it  could  not  lie 
expected,  that  he  was  to  derive  profit,  or  incur  loss,  is  it 
to  be  uiiplied,  that,  when  unexpectedly  he  finds  himself 
in  that   situation,  he  meant  to  admit  the  eflfect  of  his 
*  agreement  to  \ie,  that,  though  in  the  case  of  loss  he  must 
bear  it,  yet  Ltmiie  diould  be  entitled  to  *the  profit ;  if 
a«y  profit  shouU  be  made  ?    Taking  the  wholes  that  ap* 
pears,  relative  to  Ae  agreement,  even  including  Lawtie^s 
letters^  it  is  impossible  to  say,  what  was  the  precise  ar^ 
rangement  of  these  parlies  with  reference  to  their  inte- 
rests in  die  partnershqpu 


1808. 


DUVF 

The 

East  In^ia 
ConrAiiVw 


The  mterest  of  a  retiring  partner  may  be  tranrferred 
te  the  other  upon  Tory  various  terms,  and  through  the 
fnedinm  of  very  different  stipulatbns.  It  may  be,  as  in 
^tbeease  alluded  to,  o{  Ex  parie  IUifin{  14),  a  sale  out 
and  out.    Here  is  no  appearance  of  that.    It  might  be  a 

•  transfer 


[  •816  1 


(14)  Ante,  VoL  YI,  119^     FM,  X,  847.    Sx parte  Wilr 
tbs  note,  129.      Ex  parte     liams^  XI,  d. 
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.1808.         transfer  to  Lawtie  of  the  partnership  credits,  subje^to 

.  ]J!!^_  .       the  payment  of  all  the  partnership  debts  ?    That  is  an- 

9,  other  mode,  in  which  their  engagements  might  have  been 

The  concluded.     I  Tather  suppose  from  the  representation  in 

East  Indfa   ^he  Bill,  tfiat  it  is  meiant  to  be  stated,  thst  Lawtie  was  to 

take  upon  himself  the  pajrment  of  all  the  debts,  and  to 
have   all   the    credits,    and  to  indemnify  Farquharsai^ 
Taking  that  to  be  the  case,  upon  whistt  ground  could 
Lawtie,  or  those  standing  in  his  place,  come  into  a  Court 
of  Equity,    to   seek .  the  benefit   of  that  arrangement, 
without  being  able  to  shew^  that  he  had   done  much 
more  than  any  where  appears,  and'  more  than  from  what 
does  appear  he   can  be  presumed  to  have  done?'    If 
Lawtie  derived  any  legal  benefits  under  that  assignmeht 
and  arrangement,   he  may  be  entitled  to  keep    them; 
whether  he  has  performed,  the  contract  on  his  side,  or 
not :  but  can  he  call  upon  ai  Court  of  Equity  to  put  him 
in  possession  of  all  the  advantage  of  the  agreement  with- 
out upon  his  part  performing  that^  which  was  to  be  the 
consideration?     Has  he  performed  his  part?     Has  he 
paid  all  the  partnership   debts, .  and  kept  FarqtAarson 
•    indemnified?    It  is  clear,  he  has  not.    At  the  distance* 
of  about  a  year  from  the  dissolution  Lawtie  was  in  a 
state  of  evident  insolvency.     He  profes^s  himself  to  "be 
utterly  unable  to  replace  to  the  Company  the  excess  of 
advances,  or  to  complete  the  contract..    It  is  clear,  that, 
if  instead  of  profit,   this  transaction  had  terminated  in 
loss,  ihat  loss  must  have  fallen  upon  Farquharson:  yet 
it  is  to  be  contended,  that  the  profit,  if  any,  must  be- 
long to  Lawtie.     It  is  equally  clear,  that,  if  the  Com- 
pany chose  to  sue  for   damages  for  non-completion  of 
the  contract,  they  must  have  been  paid  by  Farquhar-' 
son.   Lawtie  being  utterly  unable  to  pay,  or  to  iftdenuiify 
[  *S17  ]      *him.  If  any  debts  had  been  iricurrcd  in  India  in  perform- 
ing what  was  performed,  those  debts  must  have   fallen 
upon  Farquharson :  yet  Lawtie  was  ^o  take  the  whole 
produce  without  indemnifying  him  agsdnst  the  debts,  even 

those, 


CASES  IN  CHANCERY. 


2i7 


ihoee,  relating  to  the  transaction  itself.  That  is  not  the 
state,  m  which  a  Court  of  Equity  would  lend  its  aid.  to 
place  these  parties.  I  have  said,  all  legal  advantages 
Lawtie  may  be  entitled  to  keep ;  and  a  Court  of  Equity 
would  not  interfere  to  deprive  him  of  them:  but  upon 
what  principle  is  equity  to  interfere 'to  put  him  in  posr 
sessiob  of  advantages;  fdr  which  he  has  not  given  any 
consideration? 


18QP. 


DUE^ 
V. 

Th(9 
East  India 
Company. 


This  case  differs  -entirely  from  th&  case  Ex  parte 
Jtufftn:  First,  it  does  not  appear,  that  this  agreement 
was  of  the  same  nature  as  the  agreement  in  that  case ; 
and  upon  the  ]>articular  nature  of  that  agreement  much 
stress  was  laid.  Next,  the  partner,  to  whom  the  assign- 
ment was  made,  or  his  assigns,  were  not  seeking  the  in^ 
(erference  of  the  Court;  but  stood  upon  the  defensive; 
and  all,  that,  the  Court  did,  was  to  refuse  to  interfere 
against  them,  in  favour  of  the  partnership  creditors,  upon 
petition,  giving  them  leave  to  file  a  Bill.  In  this  Case, 
not  having  the  whole  agreement  before  me,  I  ought  not 
to  decree  in  favour  of  one,  claiming  entirely  upon  the 
footing  of  that  agreement;  and,  if  ^he  agreement  com 
tains  nothing  more  than  I  dan  collect  from  these  proceed- 
ings, the  plain  tifis,  standing  in  the  plaice  oi  Lawtie^  are 
not  entided  to  a  perfdrmance  of  those  parts  of  it,  which 
are  in  his  favor. 


This  BUI  must  therefore  be  dismissed;  though  under 
the  circumstances  I  do  not  think,  that  it  is  necessary  to 


: u A_ 
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iwe.  CRAWSHAY  p.  COLLINS. 

A  partnershrp    liN  September,   1801,  CoUint,  Noble ,  and  BoughUmp 
being dissolred  entered  into  partnership  in  the  business  of  pump  and 

hj  the  Bank-  engine .  manufacturers.     In  December,   1803,  a  Commit 
^   ^  sion  of  Bankruptcy  issued   against  Noble.    In  Augmst, 

assiirnees  are  *^^»  ^^  suit  was  instituted .  upoa  a  BiU,  filed  by  die 
entitled  be-  assignees  under  that  Commission  against  Colling  .and 
jond  an  ac-  Boughion;  stating,  that  a  patent  was  granted  in  1799  to 
€o«ot  and  dis-  Noble  for  a  certain  apparatus  to  be  appHed  to  the  work- 
tribntion  of  the  j^g  of  pumps,  engines,  &c. ;  that  another  patent  was 
•lock,  &c.  to  a  .granted  in  1800  to  the  Defendant  ColUns,  for  impiove- 
llfTJCent  ^'^^  ^  ^^  application  of  metals  or  metaffic  mixtures, 
profits  made  '^  ^  substitute  for  iron,  in  sevehd  parts  of  chain  pumps; 
bj  the  other  ^^^  ^^  expences  of  solicidng  the  said  patents  were 
partners,  car-  defrayed  out  of  the  said  partnership  funds  ..of  Col' 
ryinf  on  the  Uns  and. Co. ;  that  no  articles  were  entered  into  as  to 
trade  with  the  ^^  ^|^|q  ^r  continuance  of  the  partnership;  stating  the 
capital,  as  con-  gjjjj^^^g  ^^ j  terms,  upon  which  they  had  Terbally  agreed ; 
ti  f  ih  ^^^  ^^  partnership  entered  into  a  contract  with  the 
Baakraptcy.  Navy  Board  to  supply  the  nary  with  pumps,  &e. ;  de- 
As  f  ih    ^^^^^^^  ^^  ^^  months'  notice;  which  contract  had 

profits  may       ^^^  ^''^^  determined ;  and  that,  besides  the  profit,  made 
ba? e  been  pro-  under  that   contract,   they  carried  on  a  very  extensive 
daoed  by  a      business  as  pump  and  engine  makers;  but  no  account 
joint  applica-    had  been  settled.  * 
tion   of  that 

1^1  The  Bill  prayed,  that  the  Plaintiffs,  as  assignees  of 

Noble,  may  be  declared  entided  to  three  eighth  parts  of 
the  profits,  which  have  arisen,  and  which  shall  arise,  fhun 
carrying  on  the  said  co-partnership  business,  and  whicta 
remained  unaccounted  for  to  Noble  at  the  time  of  his 
bankruptcy ;  or  have  accrued  since;  and  also  to  thig^< 

eighfcTli 
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eighdi  pArts  of  'itOs  didd  patents,  and  to  lUl  profits  and 
emoluments  to  arise  therefrom;  and  ibat  the  smd  three 
eighth  parts  thereof  may  be  sold  for  the  benefit  of  the 
bankrupt's  estate ;  an  account  of  all  dealings  and  trans- 
actions, &c.  •    • 


18M. 


Ceawshat 

COLLUIS; 


The  Decree,  made'  on  the  5th  of  Aftgtui,  1805,  di- 
rteted  an  account  of  all  dealings  and  transactions  in 
partnership  between  \^oi/!^  and  the  Defendants  down  to 
the  7th  of  October,  1603,  the  time .  of  Noble's  badc-^ 
ruptqr:  without  prejudice  to  the  question;  whether  the 
Plaintiffii,  as  assignees  of  M^,  are  entitled  to  a -share 
of  theprefits  of  the  partnership  business,  subsequent' to 
die  7th  of  October,  180S.    The  Master's  Report  stated, 
that  the  Defendants  and  the  bankrupt  carried  on*the  bu^ 
«ne)Be  of  pulnp  and  engine  makers,  in  partnership  firom 
Scfiember,  1801,  previous  to  which  time  the  said  bu«- 
ainess  had  been  earried  on  by  Nobie  and  Collins  in  part^ 
nership  with  other  persons ;  that  die  business  was  carried 
oil  in  leasdiold  premises ;  and  it  was  argi^d  at  the  coat- 
ttencement  of  the  partnership,  that  the  capital  of  their 
l^rade,    consisting  of  the  said  leatfehdld  premises,   the 
tools  and  utensils  of  the  ttade>  and  the  money,  &eh 
lidYabced  by  the  partners  severally,  should  be  estimated 
Bt  5S8S;.  6e.  8d. ;  of  Winch  three  eighth  parts,  t)^g 
£000/.  were  to  Jiie  considered  as  the  share  of  CoUiM: 
three  other  eighth  parts  as  the  share  of  M>Mf  .*  and  the 
remaiBiiig  two  eighth  parts  fis  die   share  of  Bonghion. 
The  capital  was  afterwards  reduced  by  agreement^  and 
the  clear  profits  of  the  trade  to  the  7th  of  October,  1803, 
wer^  es^ted  at  S05SL  2«.  Okd.\  of  which  Coble's 
share  amounted  to  1144/.  18«.  S\d.    The  stock  in  trade 
and  capital  of  tke  paertn^ship  on  the  7th  of  OcMber^ 
180S,  consisted  of  the  feaaehold  pfdmiass,  wliere .  di^ 
(nide  was  carried  on,  with  the  tools  and  implements  and 
goods^  «iamiflu:tured.  and  mwuniufactured:  the  whole  Va- 


/^ 


no 
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1808.         lued  at  3053/.  8^.    Oid. ;    whereof  thr6e  eighth   patfv, 
Crawsuay    ^^'  *^®  share  of  NoUe,  alnounted  to  1145/.  Of.  6rf. 


CoifLItfS. 


The  cause  came  on  for  farther  directions. 

Sir.  Samuel  Romlly^  Mr.Hart^  and  Mr.  Cooke,  {or 
the  Plaintiffs. 
The  Plainti03  aje  entitled  to  an  account  of  the  promts 
of  their  capital^tised  and  hazarded  in  the  trade,  carried 
on  by  th^  Pefepdants.  The  case  of  IRU  v.  Bmrn- 
ham(l5)  is  a  direct  authQrity  upon  the  point:  the 
Plaintiff  married  one  of  the  daughters  of  the  testator; 
by  whose  death  the  partnership  between  him-  and  the 
Pefendant  was  dissolved:  the  Defendant^  who  was  tbe 
executor,  having  continued  to  carry  on  the  trade  widi  the 
same  capital,  your  Lordship  declared,  that,  the  testator's 
trade  having  beien  carried  on  after  his  death  with. his 
Capital,  the  I4aintiffs  'Were  with  his.  other  children  en- 
titled to  the  profits  in  proportion  to  the  shares  they 
were  respectixely  entitled  to  in  his  personal  estiuie. 
bankruptcy  certainly  puts  an  end  to  a  partnership :  but 
the  consequences  woidd  be  most  mischievous,  if  the  sol- 
vent partners  are  at  liberty,  to  carry  on  the  trade  for 
tht^ir  own  benefit  with  the  property,  and  at  the  risk,  of 
the  bankruptr  The  principal  has  been  acted  upon  in 
innumerable  cases.  Ja  the  instance  of!  an  executor  or 
trustee,  employing  the  trust  money  in  hi^  trade,  the 
,Cestui  que  Trust  has  an  option  to  have  interest,  or«^ 
p^fit  made. 

■  Mr.  Alexatider,  Mr.  Leach,  and  Mr;  Roupell,  for 
thq  Defendants. 
The  proposition,  maintained  by  this  Bill,  is  equally  con* 
^ary  to  principle,*  the  interests  and  practice  of  tradwB, 

(15)  In  Chancery,'  25th  November,  1805,    Regiiier'g  Beoik^ 
At  (805,  folio  425. 
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mrdtlfiB  lAiderst^duig  and  feeKngs  of  mankind:  amount^ 
nig  to  thia ;  that,  if  oiie  partner  becomes  banWupty  add 
die  assignees  under  his  ConiiiiiMidn  are  so  negligent  as 
not  to  call  for  an  ftcebunt,  aiid  a  sale,  of  his  interest, 
diey  may  afterwards  compel  the  other  partners  to  account 
fof  all  the  subsequent  profits  of  the  trade,  carried  on 
with  labour,  capital^,  and  risk.  Upon  what  ground  can 
these  assignees  be  considered  partners  in  this  trade  : 
ia  manufactory  of  pumps  for  ships?  The  patent,  t&en 
out  in  Noble'a  name,  though  with  ilie-partfierahip  fluids, 
was  n^yer  used  .to  any  e:xtent ;  and  Noble,  who  htid  stipu- 
lated to  employ  his  skill,  withdraw  front  the  business. 
The  .argument  with  refe;rence  to  th^t  th^^ore  fails. 
The  *aissignees  were  bound  to  call  for  an  account  immedi- 
ately. That  proportion  of  the  capital  could  not  be  con- 
.  sidered  as  capital,  to  be  employed  in  the  trade  of  the 
remaining  partners.  It  was  not  their  capital,  employed, 
ifi  any  sense..  This  cannot  be  compared  to  the  case  pf 
executors,  or  trustees.  The  remaining  partners  .were, 
liot  trustees  for  these  assignees,  but  debtors  to  them, 
liable  to  account  in  equity.  The  ground  of  a  claim  of 
partnership  must  be.  either  the  application  of  skill;  or 
Capital  in  its  proper  sense ;  not  a  mete  debt,  or  liability. 
These  assignees  canhot  be  represented  as  making  them- 
selves personally  liable  for  the  adventure ;  as  they  might 
do  certainly^  but'thiat  purpose  must  be  signified. 

« 

>  * 

«  As  to  the  right  to  a  sale,  they  could  riot  insist  upon  tf 
sale  of  the  entirety  of  the  leasefapld  premises,  but  only 
of  the  undivided  interest  Under  an  execution  against  one 
the  sheriff  seizes  the  whole ;  but  sells  on]y  the  undivided 
interest.  As  tenants  in  conunon,  they  would  be  entitled 
to  an  account  of  thq  produce  of  the  sale  of  manufac- 
tured  goods,  but  not  of  goods  manufactured,  at  the 
time  of  the  bankruptcy ;  which  put  an  end  to  the  con- 
cetn ;  depending  upon  personal  character,  skill,  &e.    In^ 

the 
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the  ease  ot  Hill  ▼.  Btfrntom  ( 16)  th^  i^x^ator  carried 
on  the  trad^  with  the  stock  of  the  parti^rrriiipf  aa  execu- 
tor ;  meaning  to  do  so ;  and  pledging  it  in  his  partnership 
trade.  That  he  could  not  do.  The  e9;ecutor  and  trus- 
tee are  answerable  for  carrying  on  the  trade,  as  a  breach 
of  duty :  but  these  partners  have  violated  no  duty,  in 
every. instance  of  a  separate  bankruptcy  the  right  of  the 
assignees  is  only  an  account ;  and  to  have  a  vake  set 
upon  the  specific  chattels  at  the  time  of  the  bankruptcy. 
The  claim,  beyond  thati  to  a  share  of  the  subseqpient 
profits,  is  made  by  persons,  who  could  pay  no  peracMial 
attention  to  the  trade ;  aiid  could  not  be  liable  to  any 
loss.  It  never  was  held,  that  upon  the  bankruptcy  of  one 
partner  there  must  necessarily  be  a  sale  of  the  whoI^K. 
The  consequences  wquld  be  extremely  hard  upon  the 
i^lvent  partner ;  who  would  thus  be  removed  from  his 
means  of  livelihood ;  by  no  fault  of  his ;  and  fdr  t&e  sake 
of  the  person,  whose  misconduct  has  produced  the 
embarrassment  The  legal  efi*ect  of  the  bankruptcy  of 
one  partner  is  a  dissolution :  the  partnership  ceases :  ^^ere 
is  an  end  of  all  the  joint  concern ;  and,  as  a  consequence, 
the  assignees  are.  entitled  to  all  the  bankrupt's  interest  in 
^e  property  at  the  time  of  .the  bankruptcy.  This  is  an 
attepupt  to  continue  the  partnership,  notwithstanding  that 
l^al  termination,  for  the  benefit  of  the  a3signees,  with- 
out any  new  contract,  entitling  them  to  ^hare  i^  the  sub- 
sequent  profits ;  and  though  they  incur  no  hazard.  There 
would  be  no  mutuality  :' the.  r^naiping  partners  being 
liable  to  future  losses  in  their  capital,  their  own  property; 
and  their  persons.  This  is,  not  a  trade,  consisting  merely 
of  eajntal,  but,  a  manufactory,  under  a  p^nt:  the  pee- 
mises  and  the  stock  in  themselves  unproductive;  and  ren« 
dered  productive'only.  by  the  applicatiopi  of  the  skill,  per- 
sonal labour  and  management,  of  the  reqoaining  partneis. 
tTbe  inequality  therefore  is  enormous :  the  assignees  hav- 
ing incurred  no  risk  beyond  the  mere  origiiftd  viduie  of  t^- 

timber; 
(16)  In  Chancery,  25i\\  November,  ia05« 
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tiinbto.;  the  yahie  c(  whidi,  when  worked  tip,  may  be 
increased  tenfold.  The  bankruptcy  of  one  )>artner 
scarcely  ever  puts  an  end  to.  a  trade,  if  profitable.  The 
consequences  therefore  of  establishing  such  a  principle 
will  be  very  extensive.  . 

Sir ' Samuel  Romlljff  in  Reply. 
The  principle,  upon  which  this  relief:  is  sought,  has 
been  acted  upon  in  many  cases :  not  cases  of  executorst 
as  HUl  V.  BurmhamwELs:  the  question  of  law  being  con-^ 
sidered  as  clearly  decided.  In  the  late  case  of  Brown 
V.  Vidler  ( 17 )  a  partnership  for  a  term  of  years  in  the 
Bianufacture  of  the  mail  coshes,  to  continue  by  the  eon* 
tract  for  the  benefit  of  executors,  the  PYaintitf,  claiming 
under  a  deceased  partner,  having  been  prevailed  upon  by 
the  Defendant .  to  give  up  her  share  for  an  inadequate 
consideration,  filed  the  Bill  to  set  aside  that' transaction. 
Before  the  cause  was  heard,  the  term  expired  j  and>  the 
transaction  being  s^t  aside  by  a  Decree  at  the  R0U99  your 
Lordship  was  afterwards  of  opinion,  that  the  Plaintiff, 
was  entitled  to  a  share  of  all  the  profits,  made  after 
the  expiration  of  the  term ;  including  the  benefit  of 
the  contract  with  government,  made  by  tiie  Defendant 
alone/ 


US 
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In  another  late  case,  CoxweUv.  Bromet{\^\  upon  a 
Bill  for  an  account  and  injunction,  upon  disputes  between 
three  persons,  engaged,  as  chymists,  in  partnership  A>r 
an  indefinite  term,  the  Defendant  insisted  upon  an  agree- 
ment for  a  dissolution  of  the  partnership  as  to  Buckley^ 
one  of  the  partners:  he  died;  i^d' the  Bill  of  Revivor  was 
filed  by  his  representative:  your  Lordship  held,  that  .there 
was  no  dissolution :  it  was  then  contended,  that  at  least 
there  shoold  be  no  account  beyond  the  death  o^  Buckley  : 

that 

(17)    Regitim'i    Book,  A.        (18)   Megiiier'i:Book,    A. 
1797,  folio  897.     A.  1808,     1801,  folio  181. 
^oliol049.  A.1804,foliel29. 
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tbit  operatin jp  as  a  -dissolution :  your  Lordship  did  not 
determine  that  point ;  but  intimated  a  strong  opinion,  Aat 
the.  account,  subsebuent  to  the  death,  was  due. 

This  is  not  mpdem  doctrine.  In  .the  case  of  Broum 
y,  Litton  (  19 )  Lord  Harcourt  expressly  declares  hb  opi- 
nion {SO)j  that  if  one  of  two  jcHnt  traders  dies,  and  the 
survivor  carries  on  the  trade  after  the  deatho^  theVrt- 
ner,  the  survivor  shall  answer  for  the  gain  made  by  this 
trade :  to.  the  same  effect  as  your  Lprdship's  decision  in 
Hill  V.  Bumham  (  ^1 ) ;  without  the  *  circumstance,  whkh 
e^xi  make>no  difference,  that  the  surviving  partner  was  th<$ 
exequtor.  In  that  case  the /executor  is  under  peculiar 
hardship.  He 'cannot  settle  with  himself;  and  therefore 
cannot,  as  another  partner  may,  having  settled  it,  boy 
the  property  himself.  There  is  another  modem  case,' 
Hammond  v.  Douglas  (2^),  an  express  determination  of 
this  point,  not  in  the  case  .of  an  executor,  but  against  a. 
surviving  partner,  claiming  profits,  made  after  the  death 
of  the  other.  The  other  point  determined  in  that  caae^ 
that  the  gbod-will  survived,  is  certainly  very  doubtful  (S3}. 
It  is  difficult  to  see,  how  the  good-will^  consisting  in 
the  habit  of  the  trade  being  carried  on  in  the  same  jj^acci 
can  be  distinguished;  and  separated  from  the  lease  of 
the  house. 


■  •  • 


*  . 


In  these  cases  the  Court  has  never  proceeded  opoti  the 
ground,  that  this  is  misconduct ;  but  considers  the  profits 
as  an  accession  to  thie  capital;  arising  out  of  it;  belong- 
ing to  the  proprietor  as.  much  as  aii  increase  of  slaves  in 
the  WcMt  Indies^  or  of  any  stock  in  this  country.  If  one 
part-owner  of  a  ship  without  consent,  or  with  th^  ej|^- 
press  dissent,  of  the  other,  charter  her,  though  there  h 
a  proceeding  in  the  Admiralty  Court,  by  v^hich  he  may 


in 


(19)  \  P.  Will.  14a.    See 
10  Mod.  20. 

(20)  1  P.  Will.  141. 


(21)  In  CkoMxry,  25di  of 
Nm>€mber^  1805. 
.  (^50  Ante,  Vol.  V,  580. 
(23)  See  post,  22?. 
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In  diftt  caae  have  liberty  to  do  it  alooie,  yet,  if  be  has 
not  td^en  that  'coursei  the  other  is  entitled  to  a  share 
oi  die  profits;  SireUyv.  Winsdn  (24);  and  the  dases, 
referred  to  by  Mr.  Raithby.  In Skipp  v.  HanooodiZS) 
lAHrAHitrdwicke  held.  Upon  the  claim  of  lien  by  Skipp, 
that  no  distinction  was  to  be  taken  between  the  stock, 
actually  existing  at  the  dissolution  of  the  partnership, 
and  that|  which  was  afterwards  acquired  by  the  continu- 
ation of  the  business :  the  lien  attaching  equally  upon 
stock,  which  came  in  the  course  of  trade  in  the  place 
of  that  which  existed  at  the  time  of  the  bankruptcy. 
There  is  no  ground  for  tfie  otgection,  that  the  account 
should  have  been  called  for  sooner.  The  bankruptcy 
occurred  m  1803;  and  the  Bill  was  filed  in  1^4.  The 
assignees,  after  filing  the  Bill,  wotdd  have  been  liable 
personally  for  losses ;  and  they  could  take  no  other  step ; 
hi  order  to  entitle  themselves  to  a  share  of  the  profits^ 
The  habit  of  the  Court  has  been  to  make  an  allowance 
to  the  solvent  partners  for  their  skill  and  exertions  $ 
and  upon  that  point  the  Defendants  may  have  a  refers 
enee. 


1806. 


CrawshaV 

COLUNi. 


Tke  Lard  CnANCBLLoa^  .  ' 

I  catmot  adopt  the  principle,  upon  which  this  case  has 
been  put  fi>r  the  Defendants;  depending  upon  what' is 
conceived  to  be  the  understanding,  feelings,  and  interests, 
of  traders  and  of  mankind  upon  this  subject.  I  must  act 
upon  the  Law,  as  it  is  understood  in  this  Court ;  however 
mconsistent  it  may  be  with  those  interests  and  feelings. 
If  my  opinion  was,  that  in  no  possible  drcumstances- any 
account  of  die  profits  is  to  be  given,  that  would  dispose 
of  die  case  against  the  PluntifTs:  but,  if  there  is  a  pos- 
idble  caae,  m  which  they  may  have  a  claim  to  pW>fitq, 
thdagfa  tbere  may  be  many  other  cases,  in  which  they 

cannot 


(St4)  1  Vem.  Wl. 


Vol.  XV. 


(25)  Weti  V.  Skip,  1  Vet. 
289,466;  see  ^44. 
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Implied  obli- 
gatkmi  among 
partneni|,«sfar 
as  tliejarenot 
regolatod  by 
express  con- 
tract; for  in- 
stanoci  to  vse 
tlie  joint  pro- 
perty for  the 
benefit  of  all 
Ae  owners. 


catmotclaim,  yet  upon  this  record  I  have  no  intimation 
whatsoever,  how  the  profits,  if  any,  have  been  made; 
by  what  application  of  the  funds,  stated  in  the  Report, 
either  akme,  or  combined  with  other  funds,  any  and 
what  profits  have  been  made,  no  information  is  i^ven. 
The  pr6fit  may  have  been  made  by  one  simple  sale  and 
conversion  of  the  capital,  existing  at  the  time  of  the 
bankruptcy.  Nothing  is  stated  of  debts,  due  to  the 
trade,  or  advances  by  these  parties ;  whether  frovn  their 
private  fUnds,  or  from  the  eonversion  of  the  stock. 

Partnerships  are  regulated  either  by  the  express  con- 
tract, or  by  the  contract,  implied  by  Law  from  the  re- 
lation of  the  parties*  The  duties  and  obligations,  arisii^ 
from  that  relation,  are  regulated,  as  &r  as  they  are 
touched,  by  the  express  contract :  if  it  does  not  reach 
all  those  duties  and  obligations,  they  are  implied,  and 
enforced  by  the  Law.  In  the  instance  of  a  partnership, 
without  articles,  the  respective  proportions  of  capital 
contributed  by  the  partners,  and  the  trade  being  carried 
on  either  for  a  certain  period,  or  the  connection  dis- 
solvible  at  pleasure,  the  time  being  expired,  or,  in  the 
other  case,  notice  to  determine  being  given,  it  cannot  be 
contended,  that,  if  the  remaining  partners  choose  to  carry 
on  the  trade,  they  can  consider  the  whole  property  as 
their  own ;  to  be  taken  at  such  valuation,  aa  they  think 
proper  to  put  upon  it.  That  is  not  the  Law.  The  ob- 
ligation implied  among*  partners,  is,  that  they  are  to  use 
the  joint  property  for  the  benefit  of  all,  whose  property 

It  IS. 


Partnership  Many  complicated  cases  may  arise.    There  oaay  be  a 

may,  after  the  partnership,  where,  whether  the  parties  have  agreed  fcr 
determination  the  determination  of  it  at  a  particular  period,  or  not;,  esH 
b  th  [*^^]  ^<>8^™<^^s  must,  from  the  nature  of  it,  be  contracted, 
contract  of  the  ^^^^  cannot   be  fulfilled  during  the  existence  of  the 

p«rt- 


partners,  con- 

tinae  for  the  purpose  of 


up  engagements  with  third  persons. 
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tMiithershiti ;  and  the  consequence  is,  that  for  the  purpose         IBOB,. 

of  maknig' good  those  engagements  with  third  persons  it    ^    ^^^"^ 

Umst. continue;   and  then,  instead  of  beingi  as  it  was  a  ,;, 

general  parthidrship,  it  is  a  general  partnership;  deter?      Collins^ 

mined,  except  as  it  still  subsists  for  the  purpose  only  of 

Grinding  up  the  concerns.    Another  mode  of  determina*    Partnership 

tion  18,  not  by  effluxion  of  time,  but  by  the  death  of  oHe  determined  by 

partner (86);  in  which  case  the  Law  says,  that  the  pro-  death:  the  Ic* 

Ipcrty  sitrvives  to  the  others.    It  survives  as  to  the  legal  ^  property 
^^,     .  .  ,       t      ,        1.  .  1  .  ;      snrnves:  not 

title  in  many  cases;   but  hot  as  to  the  beneficial  mte-  .,     bonefi  ial 

test  (S7)4    The  question  then  is,  whether  die  surviving  interest.  RiirLt 

partner^  instead  of  settling  the  account,  and  agreeing  of  the  eiecotor 

irith  die  executor  as  to  the  terms,  upon  which  his  bene*  to  the  value  of 

fidal  interest  in  the  stock  is  still  to  be  continued*  subject  ^®  testator's 

itill  to  the  possible  loss,  can  take  the  whole  property ;  do  ^^^^f  ^  he 

what  they  please;  and  compel  the  executor  to  take  the         .  ' 

calculated  value.    That  cannot  be  without  a  contract  for  i^^lz^^   I^^I 

it  with  the  testator.    The  executor  has  a  right  to  have  [,»  ggU^ 

the  value  ascertained  in  the  way,  in  which  it  can  be  best 

ascertained,  by  sale. 

If  the  implied  obligation  is^  that  partners  are  to  use 

the  property  for  the  benefit  of  those,  whose  property  it 

is,  where  is  the  hardship?    I  concur  therefore  with  the     -  -  ' 

judgment  of  Lord  Rosslyn  upcm  diat  point  in  the  case 

6S Hammond T.  Douglas {9&)\   though  I  agree  witfi  the  ' 

doubt,  expressed  by  Sur  Samuel  RamiU^  upon  the  other 

point,  0iere  determined,  that  the  good-will  survives  (  S9  )•    tFhetiief 

If  ihe  surviving  partners  thmk  proper  to  make  that,  which  ^P^^  ^^  ^^^^^ 

la  in  Equity  the  joint  property  of  the  deceased  and  themi  ®^  *  ^*j|^*-fi ' 

die  fimndation  and  plant  of  increased  profit,  if  they  de     ^  ? 

» .  ,  i        .     m      .  1     v  t  survives, 

not  think  proper  to  settle  with  the  exeeutori  and  put  an  ^^^^^^^ ' 

end 

• 

(MO  Atole,  Vol.  VI,  1»,         (28>  Ante,  Vol.  V,  M9. 
Mid  theiioCa.  (^)  ^a    the    note,  ante, 

<^  Ante,  Vol.  I,  434,  6.     Vol.  V,  540. 
IXr  ^M,  7,  and  the  nqles. 
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Crawshat 

COLUMS. 


end  to  the  conc^erh,  they  must  be  nndentood  to  procseed 
upon  the  principle,  which  regulated  the  property  before 
the  death  of  their  partner  $  and  I  cannot  see,  i£  there 
had  been  no  specialty  in  the  case  of  Brawn  t.  Vidler^ 
Why  that  decision^  if  it  proceeded  upon  those  principles, 
would  not  have  been  just  The  deed,  by  which  the  Plain- 
tiff had  assigned  her  share  to  the  Defendant,  being  set 
aside,  from  that  moment  she  became  a  partner.  If  that 
partnership  determined  by  effluxion  of  time,  and  without 
a  new  agreement  the  trade  was  carried  on  with  the  pro- 
perty, that  was  embarked  in  it,  they  are  supposed  to  go 
on  upon  the  old  footing ;  and,  whether  the  patent,  or  the 
contitots  with  Goremment,  had,  or  had  not  expired,  if 
from  thai  property,  in  the  view  of  this  Court  the  property 
of  both,  a  profit  was  derived  after  the  expiration  of 
those  period^  the  Equity  may  be  fairly  said  to  rea^b 
that  case. 


Assignees  un- 
der a  separate 
Commission  of 
Bankruptcy 
against  a  part^ 
Ber,thoagli  ge- 
nerally they 
cannot  engsge 
in  new  adven- 
tnres,  may 
with  consent 
of  the  credi- 
tors and  bank- 
rupt 


As  t6  the  case,  now  before  the  Court,  of  the  balikrup€« 
cy  of  one  partner  (30),  supposing  it  the  siftiple  case  (^ 
profit  made  by  the  mere  sale  of  the  property,  there 
must  be  an  account*  It  is  said,  a  duty  was  impeied 
upon  the  assignees  to  call  for  the  account.  Thut  is 
true.  It  is  farther  urged/  that  they  could  Hot  be  tradeis 
in  new  adventures.  That  also  is  in  a  sense  true:  but 
the  proposition  would  be  rash,  that  there  can  be  •  no 
easej  in  which  they  could  trade  wkh  tonsent  of  the  cre- 
ditors, or  of  the  creditors  and  the  bankrupt  together. 
If  they  had  the  consent  of  all  persomNinterested^  I.  do 
not  kjiow,  that  other  persons,  with  whom  they  mgiht  deal, 
could  make  the  objection.  The  duty  is  net  as  between 
them  and  the  other  persons;  who  are  not  properly  to 
be  termed  remaining  or  surviving  partners :  the  destruc- 
tion of  on^  being,  unless  it  is  otherwise  provided,  a  dis- 
solution of  the  whole  partnership ;  as  if  by  effluxioQ  of 
time,  or  by  death ;  except  as  it  may  be  reasoned  upon 
the  effect  in  bankruptcy  of  the  substitution,  of  assignees. 

it 
(30)  Ante,  Vol.  VI,  126.    3  itfei-.  614. 
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It  is  however  no  more  the  duty  of  the  assignees  to  settle         1806. 
with  the  othersi  than  it  is  their  duty  to  settle  with  the    c«2wshay 
assignees.  v. 

.  COLUN«. 

Ir  it  possible  thien  to  say,  that  upon  any  rule  of  law 

the  other  partners  can  take,   as  sole  owners,  all  the 

housesj  buildings,  and  stock  in  trade?    The  consequence 

of  the  destruction  and  dissolution  of  the  partnership  is,. 

that  they  became  tenants  in  common  in  each  and  every. 

article,  embarked,  in  it;  under  an  obligation  to  deal  with 

the  whole  of  the  stock,  and  every  article,  as  the  equit* 

able  title  of  the  bankrupt  and  themselves  requires;  and 

according  to  the  case  of  Fox  y.Hanbury  {SI )  the  right    Right  apon 

is,  not  to  an  individual  proportion  of  a  specific  article,  ^®  Bankmpt- 

but  to  an  account:  the  property  to  be  made  the  most  of,  ^^  ***  *  partner 

and  divided.    The  question  then  is,  whether  the  other      *f  •ccoan  , 

,  .   not  to  the  pro- 

partners  have  a  right  to    carry  on  the  trade,  become  portj^u  ^f  gp^. 

theirs^  exclusively,  with  the  property  belonging  to  the  oigo  articles. 

former  partner ;  considering  the  profit  as  exclusively  their 

own ;  and  in  that  concern  unquestionably  hazarding  the 

loss  of  that  property;  if  not  implicating  personal  re* 

splonribility,  indisputably  in  the  course  of  that  trade  exie 

}>o8ing  that  property  to  hazard.    It  is  oontended  by  the 

]>efendants,  that,  if  they  dealt  only  ivith  this  property, 

receiving  the  money,  and  turning  it,  as  they  do  in  trade, 

die- demand  is   only  to  the   extent  of  a  tiiird  of  the 

money,  made  by  the  first  sole.    That  would  give  tiie 

right  to  an  account  to  that  extent:  but  there  may  be  a 

more  eompUcated  case;   upon  the  application  of  fimds 

of  their  own,  mixed  with  the  partnership  property.    How 

fiur  Ae  principle  is  applicable  to  the  case  of  persons,  so 

niadng,  and  applying,  property  of  their  own,  ia  a  con« 

aideration,  with  which  I  should  deal  at  much  hasard^ 

when  not  apprised  of  the  actual/  circumstances  of  the 

Cfme  pow  before  me.  .      ^         ' 

I  cannot 

(31)  Cowp.  445.  See  apte,  Vol.  I,  236,  and  the  note,  23^^ 
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180R..  I  cannot  go  thd  length  of  holding,  that  there  majf  not 

Crawshay  '  ^*^®  "^^^"^  profitfi,  in  which  these  assignees  lire  not  ett- 
I,,  titled  to  participate.    I  will  not  ssy,  that  they  have*  a 

poixiNS.-  right  to  participate  in  all  the  profits,  that  \iB,Ye  been  made. 
I  shall  therefore  direct  an  inquiry ;  to  asceitain^  whether 
the  profits,  that  have  been  made,  were  made  by  any  and 
what  application  of  the  funds,  which  the  Report  states,- 
as  constituting  %hp  capital  in  October,  1803;  or  by  the 
application  of  any  other  and  what  funds;  and  with  a 
direction  to  the  Master  tp  state  the  circumstances,  with- 
reference  to  profit  made  by  the  contract  with  goveiumentt 
My  present  notion,  without  prejudice,  is,  that  t}i0  De- 
fendants have  a  right  to  put  it  to  the  Pliiintiffs  to  tak^ 
to  that  contract,  or  to  decline  it :  but  if  they  choose  to 
take  to  it,  the  others  cannot  prevent  them. 

»      • 

The  Decree  accordingly  directed  an  inquiry,  whether 
there  were  any  and  what  profits  made  since  the  7th  of 
October,  1803,  by  any  and  what  use  or  application  of, 
or  by  means  of,  the  stock  in  trade  and  capital  of  the 
.partnership  business;  as  the  Master  finds  the  same  to 
have  been  constituted;  with  liberty  to  state  specially 
any  circumstances  relative  to  the  stock  and  capital  existr 
ing  on  the  7  th  of  October,  1803,  or  ad  to  any  profit, 
pnade  since,  or  as  to  any  contract  with  government,  or 
as  to  the  patents,  or  any  profits,  made  from  such  con^ 
tracts,  or  by  the  use  of  the  said  patents  ( 82  )• 

(82)  See  the  farther  pro-  ^^ess  since  the  dat^  of  the 

press  of  this  cause,  iJae.  Sr  last  Report;  and  how  miicli 

Walk.  267.    By  another  Der  of  the   profito  found  by  die 

oree,  15th  July,  1826,  it  was  former  Report,    and  which 

^ecUred,  that  the  three  eighth  ghaU  be  found  to  have  been 

P^rU  of  Nobk  in  the  p^rt-  made  since  the  last  Report, 

nership  ought  to   be  consi-  have  been  made  in  each  and 

dered  as  coniinuing  notwith-  every  of  the  several  year?, 

standing,  and  after,  his  bank-  in  which  sach  profiU  have 

ruptcy.    An  bqairy  was  di-  been  made ;  and  the  consider- 

rected,  what  profiU  have  been  ation  of  interest  upon  what 

made  by  carrying  on  the  bu-  shall  appear  to  have  been  so 

made 
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made  WM  resenred  till  after 
the  RepiortT  It  wai  declared, 
tkat  Uke  PlaintiiTsy  as  assig- 
neesy  are  entitled  to  three 
eigiith  parts  of  the  profits  al- 
reiMlj  reported,  and  of  sacb 
farther  profiU  as  shall  appear 
to  ha? e  been  made.  It  was 
ordered,  that  the  Bank  An- 
nuities in  tmst  in  the  caase» 
purchased,  by,  or  arising 
from,  money  brought  into 
Court  pursuant  to  an  Or- 
dor,  should  be  sold ;  and  the 
produce  of  the  sale  be  paid 
to  the  PlaintiflTs,  the  assig- 
neea;  and  it  was  declared, 
that  what  upon  the  account 
afaaU  appear  due  to  the  Plain- 
iifis  on  acconnt  of  the  profits, 


already  maddi  ^nd  of  wUeb 
an  acconnt  is  directed,  *and  of 
*any  interest,  that  may  be  or* 
dered  to  be  paid  in  respect 
thereof,  is  to  be  paid  to  Uie 
Plaintiffs  by  the  executor  of 
Collins ;  regard  being  had  to 
the  sums  already  paid  to  No- 
ble^  &c.  It  was  ordered,  that 
the  partnership  patents,  and 
what  remains  in  specie  of  the 
capital  and  stock  in  trade 
should  be  sold ;  and  it  was 
declared,  that  the  Plaintiflfk 
are  entitled  to  Uiree  eighth 
parts  of  the  proceeds  of  such 
sale»  &c.  Post,  Feather- 
slenamgh  ?•  Fenwick,  VoL 
XVII,  290,  Brawn  r.  JJe 
Toitet,  iJac.  ^2ii, 


IBOe; 


Crawshat 

V. 
COLUNS. 


ATTORNEY^ENERAL  v.  WANSAY. 


[«31] 

1808. 
Juh^Wih. 
A  N  Exception  was    taken  to  the  M aster*8  Report ;    Charitable 

approving  a  scheme  for  the  application  of  a  Cha-  bequest  before 
rity  under  a  Will,   dated  in  1699  ;   bequeathing  to   the  *«  Sutota 
congregation  of  Presbyterians,  to  which  the  testator  be-  *™^'^  »«-'^ 
longed  SOO/. :  the  members  of  the    ssdd    congregation       .       ^^ 
girhig  bond  to  his  wife  for  payment  of  121.  a  year    to  byt^riana   to 

^«f  which  the  Tes- 
tator belonged,  for  placing  out  apprentices  two  poor  boys  ol  such  as 
were  Members  of  the  said  Congregation,  and  living  in  the  parish  of 
St.  Martin  in  New  Sarum. 

The  Fund,  being  eonsiderably  more  than  sufficient,. the  surplus  was 
applied,  upon  the  principle  of  Oy  preSf  to  place  out  hobs  of  Members 
of  the  Congregation  within  that  Parish:  2dly,  Such  boys  in  other 
parishes:  3dly,  Daughters  of  Members  of  the  Congregation,  in  the 
^ame  manner :  4thly,  Sons  of  Presbyterians  generally ;  previously  to 
building  a  School,  or  other  purposes.  A  proposal  in  favor  of  sons  of 
persons,  within  the  parish,  of  the  Established  Religion  was  rejected. 


231  :  CASES  IN  CHANCBRY. 

1808.         hef  for  her  life;  with  directions^ that  after  her 

Attorn  BY-    *^^  ^^^  members  should  lay  out  the  said  SOht  in  laod; 

Gbnbral     ^1^  yearly  raise  two  several  sums  out   of  the  proAts 

Vp  thereof  for  placing  out  and  putting  apprentices  two  p6ar 

bfi^s  of  such  as  were  members  of  the  sud  congregatiop, 

and  that   lived  hi  the  parish  of  St.  Martm  in  New 

S^rum. 

The  fund  being  considerably  more  than  adequate  to  the 
object,  specified  by  the  testator,  the  Master,  rejected  a 
proposal  for  extending  that  object  to  other  pari^hes^  aikl 
for  the  foundation  of  a  school,  approving  a  plan  for  ex« 
.tending  the  Charity  to  children  of  persons  in  the  aama 
'  parish  of  whatsoever  religion. 

Sir  Samuel  Ramittif  9nd  Mr.  Wingfieldf  in  support 
.  of  the  Exception. 
[  232  1  ^  there  is  not  a  sufficient  number  of  boys,  anflwering 

both  parts  of  the  description,  children  of  persons,  at* 
tending  this  congregation,  and  inhabitants  of  this  parti- 
cular parish,  the  principle  of  Cy  pres  must  be  applied  by 
extending  the  charity  to  female  children,  and  to  children 
of  Presbyterians  in  other  parishes.  The  object,  approved 
by  the  Master,  is  quite  foreign,  and  must  be  contrary  to 
the  intention.  Why  may  not  this  Charity  be  extended  to 
female  children ;  as  being  nearer  the  inteption  ? 

Mr.  Martin  and  Mr.  Johnson,  for  the  Report. 
This  bounty  is  expressly  confined  to  boys.  The  Master 
did  not  think,  he  should  properly  execute  this  Charity  by 
going  into  .other  parishes  to  find  children  pf  dissenters : 
fhere  being  a  great  number  of  poor  families  in  this 
parish,  professing  the  principles  of  the  church  of  Eng- 
land. There  is  no  instance,  where  the  words  were  not 
imperative,  of  an  application  to  an  establishment,  dis- 
senting from  that  of  the  country :  which  would  operate 
as  an  encouragement  to  educate  children  in  a  different 
persuasion ;    a  cpnsideratipii^  which  had  weight  in  the 

case 
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ease  ^  The  Atlwmey-Qeneral  y.  Baxtet  ( 33 ).  The 
latter  part  of  the  scheme  proposed,  the  foundation  of  a 
■diool,  is  perfectly  inconsistent  with  the  intention,  that 
these  boys  should  be  put  out  as  apprentices. 


1806. 


Attorn  BY^ 
Gekbral 

V. 

Wansat. 


Sit  Samuel  Ramittjf,  hi  Reply. 
The  Decree  in  The  Attorney-General  v.  Baxter  was 
reversed  (  34 ) ;  and  there  is  no  authority  against  an  appli- 
*  cation  in.  favor  a  persuasion,  that  is  tolerated  in  this  [  ^ftSS  ] 
eountry.  The  principle,  certainly  very  much  misapplied 
in  that  instance,  is,  that  where  religion  was  uppermost  in 
the  mind  of  the  founder,  his  object  shall  be  executed 
Cg  pree.  There  can  be  no  doubt,  that  this  testator  would 
have  preferred  daughters  of  those,  who  professed  his 
mode  of  worship,  to  children  of  persons  of  a  different 
religious  persuasion.  His  object  in  specifying  this  parish 
was  only,  tiiat  the  persons  should  be  neighbours  of 
this  place;  as  mepabers  of  this  congregation  must  be: 
probably  residing  in  some  adjoining  parish.  As  to  the 
iatter  part  of  this  proposal,  giving  education  to  these 
.children,  apprenticeship  was  in  his  view  only  as  a  mode 
of  doing  them  benefit ;  and  probably,  if  they  could  not 
be  placed  out  as  apprentices,  he  would  have  done  them 
good  in  some  other  way.. 

The  Lord  Chancelloiu 
The  description  of  the  objects  of  this  Charity  **  boys** 
of  sueh  as  are  members  of  this  congregation,  m\ist  be 
taken  to  mean  sQiis  of  such  persons.  This  testator  has 
strongly  marked,  that  he  did  not  place  his  confidence  in 
the  management  of  this  trust  in  any  persons  but  Presby- 
terians. He  states  himself  to  belong  to  them :  he  men- 
tions the  gentleman,  who  was  Presbyter :  he  intrusts  the 

duty 


(33)  1  Fern.  248.  Aitomey- 
ifeHeralr.  Hughe8,2  Ferii.106. 

(34)  The  Attorney  Ceweral 
V.  Hvghes,  2  Vem.  105.  See 
the  note,  ante.  Vol.  IV,  433, 


434,  Corbyn  v,  French,  Da- 
vit W.Jenkins,  3  Vei.^.Bea. 
151.  Tke'Aiiamey  General 
V.  Fowler^  ante,  85,  and  the 
note,  88. 
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Gembral 
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duty  to  the  members  of  the  congregatita ;  and  his 
primary  view  undoubtedly  was  to  take  siich  indinduak^ 
being  members  of  that  congregationi  as  lived  in  that 
parish :  but  I  am  satisfied,  that,  as  between  the  two  ob« 
jects  of  residence  in  that  parish,  and  being  sons  of  mem- 
bers of  the  congregation,  he  intended  to  give  the  benefit 
to  the  latter. 


[  ♦234  ] 


This  is  a  body,  known  to,  and  tolerated  by  the  kw ; 
and  it  is  the  duty  of  the  Court,  and  of  the  Crdwn,  where 
♦the  distribution  is  in  the  Crown,  by  Sign  Manual  (SS); 
to  distribute  an  unexpected  surplus  Cy  pres  the  object,  to 
which  the  Fund  was  originally  given ;  and,  if  there  are  no 
legal  objections,  or  objections,  arising  out  of  considera^ 
tions  of  policy,  the  surplus  must  be  applied  as  near  as 
can  be  to  that  object,  which  the  testator  meant  to  prefer. 
It  would  be  very  inconsistent  with  his  intention  to  hold, 
that  it  might  be  applied  in  placing  out,  as  objects  of  his 
bounty,  children  of  persons  of  different  religion  per- 
suadons :  the  Romau  Catholic,  the  JewM,  or  even  die 
church  of  England :  hb  object  being  children  of  perscms^ 
professing  the  same  reUgious  worship*  that  he  professed. 
It  has  happened,  that  the  profits  of  the  land,  purchased 
with  the  fund,  which  he  destined  to  this  purpose,  amount 
to  much  more  than  sufficient  to  place  out  two  boys.  As 
the  property  b  not  to  go  to  the  heir  (  S6  ),  but  it  is  to  go 
as  n^ar  as  can  be  to  the  first  object,  sons  of  members 
of  *  this  congregation  w)thin  this  particular  parish,  if.  such 
boys  cannot  be  found  in  that  parish,  his  next  object, 
applying  the  doctrine  of  Cypres^  is  sons  of  members  of 
that  congregation,  whether  living  in  that  parish,  or  not, 
and,  if  both  those  objects  shall  not  be  sufficient  td 
exhaust  the  whole  fund,  the  question  then  will  be,  which 
member  of  the  description  is  to  be  preferred ;  that,  which 

speaks 

(85)  Mcggridffe  v.  Tkaek'^     Uie  note,  p.  9.    4  Bro.  C.  C. 
weU,  ante.  Vol.  Vtl,  36.  103.    Ex  pwrie  Jorlta,  ante, 

(36)  AUome^  Generai   v.     Vol.  VII,  340. 
Tanna,  ante,  Vol.  II,  1,  and 
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^^leaks  of  boys  in  that  parish ;  or  that,  which  points  out 
sons  of  members  of  that  congregation ;  recollecting,  that 
be  describes  it  as  a  congregation  of  Presbyterians ;  an4> 
if  according  to  the  policy  of  the  law,  as  it  has  been  acted 
upon,  charitable  institutions  will  be  enforced  in  favor  of 
personii  of  this  description,  I  cannot  see,  why  the  prin- 
ciple is  not  to  be  followed  throughout  in  the  application 
of  the  Cypres  doctrine. 

The  consequence  is,  that  if  boys,  sons  of  members  of 
this  congregation^  cannot  be  found,  living  in  this  parish, 
or  obt^  the  application  must  be  for  boys,  answering  that 
material  object  in  the  view  of  this'  testator:  viz.  sons  of 
Pk'esbyterians.  The  specification  of  this  parish  denotea 
9L  local  preference.  It  will  therefore  be  more  proper  to 
Uke  boys,  living  in  the  city  o(  Sarum:  but  I  see  nothing 
to  confine  it  If  the  fund  should  prove  so  considerable, 
that  the  Court  cannot  abide  by  the  description,  taken 
altogether,  that  will  not  Justify  going  to  the  greatest 
distance  in  the  first  instance :  but  there  is  nothing,  con* 
fining  the  application :  if  necessary  to  the  execution  of 
the  object.  I  think  also,  that  the  Court  would  not  dis- 
approve, as  an  execution  Cy  pres^  a  provision  for  putting 
out  ai^rentioes  ^rls,  who  are  the  children  of  members 
of  this  pongregatiota,^rather  than  go  out  of  it;  if  boys 
cannot  be  found,  answering  both  descriptions ;  either  in 
t^at  parish,  or  in  any  other.  But  after  the  application 
to  daughters  of  members  of  this  congregation,  before 
you  can  go  to  building  a  school,  and  other  purposes  in 
the  scheme,  you  roust  go  to  boys,  sons  of  Presbyterians 
out  6f  Sarum. 
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The  scheme  was  directed  to  be  reformed  accordingly ; 
without  another  reference  to  the  Master ;  by  taking,  1st, 
boys,  sons  of  members  of  the  congregation  within 
the  parish-:  2dly,  sons  pf  such  membei*s  in  other 
parishes :  3dly,  daughters  of  members  of  the  congre- 
gation, in  the  same  way :  4^hly,  sons  of  Presbyterii^ns, 
generally. 
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Bequest  of 
leaseholds  for 
yesrs,  deler- 
minable  apoo 
lives,  for  life, 
with  remain- 
der over,  for 
all  the  residue 
of  the  term 
and  interest 
the    testator 
shall  have  to 
come  therein 


JAMES  r.  DEAN. 

^I^HIS  cause  ( 37  )  was  re-heard  upon  the  Petitimi  of 
the  Defendants. 

Mr.  Richards f    Mn  Harii  and  Mr.  Cooke,   for  the 
Plaintiffs, 


Sir  Samuel  Romitty,  Mr.  Leach,  and  Afr.  DowdeeweU^ 
for  the  Defendants,  contended,  that  the  Decree,  pfio- 
Dounced  by  the  Lord  Chancettor,  was  erroneous*  The 
ground,  upon  which  the  Bill  was  dismissed  at  the  Rolb, 
pf  which  your  Lordship  was  not  apprised,  the  case  not 
at  his  deceare.  ^"**f  published,  when  t}ie  appeal  was  heard,  is,    that 

the  testator  had  no  intention  to  pass  any  thing,  except 
nired  in  the  *^  term,  which  he  then  had ;  the  Master  of  the  Rolls 
life  of  the  tes-  considering  it,  as  if  the  testator  had  after  the  executum 
tator ;  who  of  his  Will  renewed  the  lease.  Upon  the  first  part  of  this 
Gontinaed  to  clause,  giving  these  premises  in  Vine  Street,  Lambeik^ 
hold ;  and  paid  (q  the  wife  for  life ;  for  all  the  residue  of  his  term  and 
half  a  years  interest  therein,  if  it  stopped  tber^,  the  interest  giTen 
, .    .     .  being  gone,  the  new  leaso^   a  thing  perfectly  distinct^ 

could  not  pass.  The  question  is,  whether  by  the  subee* 
quent  words  he  intended  to  give  any  thing  more ;  and  the 
proposition  that  must  be  maintained,  supposes  the  sin* 
gular  intention,  to  give  diflferent  estates  to  the  tenant  few 
life   and   to   the  remainder-man :    whether  the  words 

"for 


tenant  by  the 
year. 

Upon  the  ge- 
neral words, 
unrestrained, 
comprising  the 
interest  from 
year  to  year, 
and  the  inten- 


<«7)  Reported  ante,  Vol.  XI,  383. 


tion  upon  the  whole  Will,  a  subsequent  lease,  obtained  by  the  Execu- 
trix, the  widow  and  tenant  for  life  under  the  Will,  was  held  subject 
to  the  uses  of  the  Will ;  as  the  residue  of  the  term  at  his  death, 
however  short,  would  have  been. 


CAS£S  IN  CHANCERY.  307 

'<  fctf  nil  the  residue  of  the  term  and  interest  I  Bhall.  tiate  1808. 
•*'  t6  come  therein  at  ifty  decease**  mean  the  interest  in  j^J^Ji^ 
that  term,  or  the  intetest  In  the  land:   the  hitter  con-  v. 

atruetion  enlarging  die  preceding  disposition;  whidh  ap-  DsAif. 
plied  only  to  the  remainder  of  the  term  he  had,  when 
he  made  his  Will ;  and  extending  it  to  any  future  term 
and- interest,  that  he  might  acquire..  It  is  at  least  very 
amhiguously  expressed ;  and  by  ho  hiealii^  dear,  that  he 
had  in  contemplatioii  a  futtir^  interest  to  b^  acquired ; 
and  intended  to  devise  that  intetest  In  other  parts  of 
the  Will  he  disposes  of  interests  under  similar  circum- 
stances; estates  held  for  yeaH  uhder  a  derivadve  title 
from  the  church  of  Canierbury ;  giving  expressly  in  one 
instance, ''  for  all  such  term  and  terms  df  years  as  I  shall 
**  have  to  come  therein  at  my  decease  ;^  and  in  the  Either 
*'  for  all  such  term,  estate,  or  interest  as  shall  be  then,** 
at  his  wife's  decease  ''  to  come  thereiti  ;**  and  expressly 
providing  for  the  fine  and  fees  of  renewal.  The  ab- 
sence of  such  a  provision  as  to  the  premises  in  Vine 
Street  shews,  that  he  meant  only  the  tend  hd  then«  had 
as  the  subject  of  that  disposition.  The  first  bequest^  to 
Ann  Charlionf  contains  a  proper  description  of  such  !n^ 
teresl^  as  the  Defendants  contend  they  are  entitled  to  in 
the  premises  in  Vine  Street.  Can  he  be  supposed,  ustdg 
these  very .  different  words,  to  have  precisely  the  same 
ineanmgf  When  he  intended  to  give  the  ftiffire  interest 
in  the  renewed  lease,  he  clearly  and- correctly  expressed 
that  purpose;  and  made  provinon  accordingly:  but  it 
must  be  admitted,  that  he  has  in  the  subs^uent  disposi* 
tion  of  the  premises,  purdmsed  firom  Keek^  used  words, 
applicable  only  to  the  interest  he  then  had;  though  he 
has  afterwards  directed  his  wife,  to  whom  he  gave  those 
premises  for  her  life^  to  ]>ay  for  renewing  the  lease  at 
the  usual  times  during  her  life.  The  strong  ground, 
however,  upon  which  the  judgment  at  die  RotU  steuids,  is  ' 

the  construction  of  the  clause  itself;  the  expression  ''the    .  ,, 


"same" 
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A  renewed 
leaie  does  not 
p«M  by  a  pre- 
Tions  Wm,  be- 
qneathing  the 
lease,  or  the 
premises  heM 
on  lease. 
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'^  sanie**  used  as  to  the  remainder,  being  explained  hf 
the  preceding  part.  The  safer  construction  is  to  in- 
terpret a  subsequent  equivocal  expression  by  a  preced- 
ing plain  expression  than  to  controul  the  former  by  the 
latter. 

As  to  the  other  part  of  the  case,  the  new  interest,  ac- 
quired by  the  testator  cannot.be  distinguished  from  that, 
which  in  the  case  otDoe  v.  Porter {38)  was  held  to  pass 
to  representatives :  if  therefore,  the  testator  intended  to 
give  more  than  the  term  be  then  had,  the  consequence 
must  be,  that  the  new  interest  passed,  and  the  enlarged 
interest,  afterwards  acquired,  must  be  considered  as  ac^ 
quired  for  the  benefit  of  idl  persons,  entitled  under  the 
Will 

The  Reply  was  stopped  by  the  Conrt 

The  Lord  Chamcbllor. 
I  stated  upon  the  former  occasion,  very  unfeignedly^ 
that  it  was  with  difiiculty  I  brought  my  mind  to  a  dif- 
ferent conclusion  from  that  of  the  Master  c^  the  JRollg 
iipon  this  case,  I  felt  the  necessity  of  looking  to  the 
whole  of  the  Will  for  the  construction;  and  it  is  possibley 
that  the  legal  condunon,  to  which  I  then  came^  and  find 
myself  bound  to  adhere,  may  not  fulfil  the  actual  intendon 
of  the  testator.  The  judgment  at  the  Rolls  proceeds 
upon  this  short  ground ;  as  I  collect  it  from  the  Report  f 
that  the  testator  intended  to  give  only  the  interest  he  then 
liad  in  those  premises ;  and  did  not  ccmtemplate  any  future 
interest,  that  he  might  by  possibility  acquire.  The  Master 
of  the  JRotts  lays  down,  with  great  accuracy  in  point  of 
Law,  thati  if  a  man  bequeaths  a  lease,  or  the  premises  he 
holds  on  lease,  and  the  lease  expires,  the  legatee  is  not 
etititled ;  Aough  another  lease  exists  at  the  death  of  the 
testator ;  though  he  may  certainly  so  express  his  intentiop 

as 

(88)  3  Term  Rep.  13, 
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«8  Vo  fiass  any  interest,.  exUting  at  his  death.  At-  the 
lime,;Or  rather  previous  to  the  timey  when  the  case  of 
Almejf  V.  MUler  (89)  wad  detennined«  a  distinction  was 
attempted  with  reference  to  these  leases  s  that  under  a 
l)equest  of  ^*  the  premises/^  the  lease  afterwards  expiring, 
and  being  renewed,  the  renewed  lease  would  pass:  but 
it  would  not  under  a  bequest  of  ''  the  lease. **  That 
distinction  was  long  ago  destroyed ;  and  Lord  Thurhw 
in^fme  v»  Medcri^{W)  put  an  end  to  all  difficulty 
upon  it. 

The  two  parts  of  this  clause,  relating  to  these  pre- 
mises in  Vine  Street,  Lambeth,  taken  separately,  as  dis* 
tinct  bequests,  admit  no  doubt*  Considering  the  first  as 
an  independent,  separate,  substantive,  disposition,  if  that 
lease,  which  the  testator  then  had,  and  which;  he  de« 
scribed  as  his  term  and  interest,  had  expired,  and  a  new 
lease  had  been  taken,  his  wife  would  have  taken  nothings 
It  is  how:ever  equally  clear,  that  if  the.  following  part  of 
the  clause  had  stood  as  a  substantive,  independent,  be? 
quest,  unexplained  by  the  conteq^t,  whatever  was  the  tem^ 
or  interest  he  had  at  his  decease  would  have  passed 
under  that  description  to  the  Plaintiffs :  if  therefore  thci 
]|ease  had  expired,  and  a  new  lease  had  been  taken, .  that 
niew  lease  would  unquestionably  have  passed  by  that 
clause  to  the  Plaintiff  after  the  decease  of  the  testator'a 
wife ;  who  under  the  residuary  clause  would  have  ))eei^ 
entitled  for  her  Ufe  to  that  new  lease,  under  the  descripr 
tion  ,of  the  term  and  interest  to  oome.  at  the  testatorV 
decease. 

The  Master  qf  the  RolU  appears  to  have  been  struck 
by  the  expre»non  *^  the  same  ;'*  and  reasons  thus  upoa 
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(40)  1  Bro.  a  a  200. 
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It  (41 ), ''  that  18,  th^  same  premiaes  he  then  ImU  ^tm 
*'  Sir  WiOiam  East;''  in  which  I  peifeetfy  cmcwi  }m 
Upon  the  words,  that  follow  <^  for  all  the  reodue  of  iIm' 
^  term  and  interest  I  shall  have  to  come  thereui  at  ibjp 
deceasC'^^  proceeds  thus:  ''In  what  t.  Those 
I  now  hold  by  tease  from  Shr  WUKam  Easi.** 


u 


«c 


'  UpoU  these  words,  I  confess,  my  opinion  is  difieraiit ; 
and  I  conceive,  that  it  was  the  interest  he  should  hsw  $lt 
his  decease,  and  not  tlus  interest  he  had  then  in'  the 
premises,  that  would  have  passed  under  those  words^ 
uidess  explained. 

Admitdng  the  genial  rules,  to  which  I  have  tefernd, 
iknd  which,  as  all  others,  must  be  applied,  as  upon  the 
context  Bind  true  meaning  of  the  Will  they  may  be  ddy 
Applicable  in  each  instance,  I  certainly  decided  a  new 
point  in  this  case,  and  a  point  of  great  importance  as 
Ibrming  a  head  of  equity;  as  I  agree,  that,  if  no  iat^* 
rest  in  the  renewed  lease  would  pass  to  these  p^rsoatt 
no  interest  could  pass  in  the  testator's  actual  titles  iesgr 
isting  at  the  time  of  his  death;  which  was  mei^  the 
consequence  of  his  holding  over,  aftar  the  expiratioii  .^ 
the  term,  as  tenant,  either  at  will,  at  sufferance,  or  ftem 
year  to  year.  My  opinion  was,  that  if  he  was  tenant  at 
wiU,  or  at  sufferance,  the  Haintiff  had  no  case:  the 
death  of  either  party  determining  the  WiH ;  but,  as  lie 
was  tenant  from  year  to  year,  it  came  to  this  extreme^ 
nice  point ;  that  at  the  time  of  his  death  he  might  not 
have  more  than  bi\  interest  for  three  months  to  pass  to 
his  personal  representative ;  and,  if  the  representative, 
having  become  tenant  for  life  of.  that  interest,  had  a<;- 
quired  a  lease  through  the  opportunity,  aflinrded  hkn 
during  that  short  period,  my  opinion  was»  that  she  would 
be  a  trustee.    The  C!ourt  of  King*s  Bench  having  hdd, 

that 
(41)  Ante,  Vol.  Xf,  387. 
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ttataifrntwiry fiomt yter  to  year  is  an  interest,' ti^ua^nna-'  IBM; 

to  :  tlm  representatives  ( 4^ ),  the   consequenbe  is  j^^tTTg 

^/that  the'Beneficial.ihterest,  attaching  upon  the  ^.. 

interest;  nnist  be  held  by  the  representative  f<^  Dean.- 

thoMF  jpenKms;  to  whom  the  beneficial  interest  is  jpven;  Tenancy  from 

and,  then,  if  an  actual  lease  had  existed  at  the  death  t>f  f ^^^  .^^^^^^^ 
^,     ^    ^.  ,        -  ,       •»       .-  .     18  an  interest 

toe^testatiHr,  though  an  estate  to  endure  but  for  a  year,  .    ... 

<^9Rdiich  only  three  tnondiB  remidned  unexmred,'upon^^  Represen- 

these- ^principles  I  thought,  that  could  not   be  dfatin- i^^^es. 

gaobriied^  that,  the  beneficial  interest'  would  attach  upon' 

the  legal  interest  in  the  ^ameway;  but  that  the'Fkunt^ 

wenld  hi|ve  had  no  case  i  under  the  former  cirouiAstances;> 

uidbss  lie  would  have  h&d  a  case,  if  a  renewed  lease  hadr 

extSuBoL 


thai  question,  whether  this  Plaintiff  would  have 
takert  the  interest  in  that  renewed  lease,  this  is  art 
antiouB'  bequest,  expressed  in  very  illiterate  tetihs,  of  all 
the  testator's  leasehold  efiPtates;  making  his  wife  resi- 
duary legatee  of  his  general  estate.  In  the  beqiiest  tb 
Aim  CharUom  6t  eight  acres,  which,  it  is  matetial  to  ob^ 
aenre,  are  part  of  the  fifteen  acres,  first  disposed  of,  the 
expression  is  ''  for  all  such  term  and  terms  of  years.'! 
Probably  he  had  no  farther  meaning,  when,  disposing  of 
the  remaining  Seven  acres,  he  uses  the  word' '' interest  :*' 
but  the  Court,  construing  the  Will,  lays  much  stress  upon 
that  word ;  and  it  is  observable,  that  in  the  case  of  Ab^ 
ney.v.  Miller  labrd  Hardwicte  says  (4*3),  the  testator, 
meaning  to  pass  the  renewed  lease,  should  use  that  word. 
The  direction  as  to  renewal  of  the  leabe  of  the  fifteen 
acres  is  perfectly  inapt;  if  the  renewed  lease  was  not 
toipass. . 

In  ihe;  disposition  of  the  seven  acres  to  his  wife  for 
her  life  he  has  not  used  any  words,  that  would  pass  the 

renewed 

'  (4a)  Doe  V.  Patter,    3  Term       '    (43)  2  Atk.  699. 
Bep.  13. 
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renewed  lease:  but  it  is  dear,  that  his  duree  niifees 
would  hare  taken  the  interest  in  those  premises  after  her 
decease  absolutely ;  though  the  lease  had  been  renewed 
after  the  date  of  the  WiH  The  question  upon  Aat  would 
have  been,  whether  as  to  diose  premises,  which  the  tea^ 
tator  had  bequeathed,  not  until  after  jthe  decease  of  his 
wife,  but  for  all  the  interest,  which  he  should  hare  to 
come  therdn  at  her  decease,  he  did  not  intend,  that  idie 
should  have  an  interest  for  life;  and,  notwithstanding 
die  general  rule,  I  think,  the  construction,  thlit  sndi 
must  have  been  his  meaning,  is  not  too  strong.  The 
cinumstiMice,  however,  that  she  is  the  residuary  legale^ 
makes  that  consideration  immateilal :  but  it  would  be  very 
difficult  to  maintain,  that,  as  the  operation  of  the  clause 
as  to  his  wife  was,  that  she  woidd  take  an  interest  only 
in  that  lease,  which  existed  at  tiie  date  of  the  Will, 
therefore  those,  who  were  entitied  in  remainder,*  should 
take  an  interest  equally  Hmited;  though  the  testator  had 
dieclared,  that  they  should  take  every  interest,  wUdi 
should  ^xbt  at  her  decease.  It  is  much  safer  to  abide 
bjr  tiie  plain  words,  than  to  conjecture  by  reasoning 
upon  other  words,  whidi  do  not  necessarily  oontroul 
(hem. 


Conriderable  reliance  was  placed  by  the  Defendants  on 
ihe  direction  as  to  the  fine  and  fees  of  renewal  as  to 
the  eight  acres  and  the  seven  acres.  They  are  to  be 
paid  partly  by  persons,  having  the  absolute  interest :  but 
they  are  also  to  be  paid,  as  to  the  seven  acres  by  the 
testator's  wife  during  her  life;  and  as  to  her  tiiat  direc- 
tion was  necessary ;  otherwise,  being  entitied  for  her  life 
only,  she  would  not  have  been  bound  to  renew;  and.  the 
object  in  imposing  that  direction  upon  the  person,  en- 
titled absolutely  to  the  other  part  of  the  premises,  was 
to  carry  it  on  as  to  the  seven  acre*. 


In 
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*In  the  clause  as  to  the  premises  upon  whjch  the  ques- 
tion arises,  the  word  "  therein "  at  the  close  of  the  be- 
quest to  the  wife  for  her  life,  has  precisely  the  same 
meaning  as  in.  such  messuages,  lands,  &c. ;  as  it  is  put 
by  the  Master  of  the  Rolls.  The  question  is,  whedier 
upon  this  context  I  can  hold,  against  the  obvious  mean- 
ing of  the^  words,  that  the  testator  meant  less  than  those 
words  express.  There  is  no  doubt/ that  the  words*  in 
the  former  part  of  the  Will  must  carry  the  renewed  lease. 
The  bequest  to  the  Plaintiff  after  the  decease  of  the 
wife  is  expressly  for  all  the  residue  of  the  term  and 
interest  he  should  have  to  come  therein  at  his  deceasei 
and,  connecting  that  with  the  preceding  words,  I  should 
not  be  afraid  to  hold,  that  they  may  carry  more  than  they 
direcdy  import;  which  however  it  is  unnecessary  to  de* 
termine;'  as  the  wife  as  residuary  legatee  must  have  that 
interest.    The  question  then  is,  whether  I   am  auAo* 

I 

riaed  to  cut  down  the  obvious  and  legal  construction  of 
the  words,  occurring  in  this  clause,  by  conjecture  upon 
other  parts  of  the  WiU. 
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The  construction,  that  I  made  before,  would  perhaps 
be  a  surprize  upon  the  testator:  but  I  did  upon  great 
consideration  take  that  to  be  the  legal  construction ;  and 
I  have  not  heard  any  thing,  that  induces  me  to  alter  that 
judgment.  « 


The  Decree  was  affirmed(44). 

(44)  See  RatdajU  r.  Rmuett,  3  Mer.  ISO. 
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Juty  29tk. 

Aug.  lit. 
Interpleader 
upon  notice  of 
a  Tarietj  of 
claims  by  per- 
sons, among 
whom  an  en- 
tire charge 
upon  an  estate 
vas  split; 
though  no  suit 
instituted ;  and 
but  one  legal 
right  of  entry : 
the  principle 
being*  not 
merely  that 
the  payment 
cannot  be 
safely  made, 
but  that  the 
party,  entitled 
to  be  discharg- 
ed by  a  single 
payment, 
should  not  be 
harassed  by 
a  number  of 
suits. 


[  •245  ] 


ANGELL  t.  HADDEN. 

jDY  indentures,  dated  the  20th  otJune,  1788^  Charles 
Cole,  in  consideration  of  665/.  purchased  from  Ne* 
hemiah  John  Reed  and  Ann,  his  wife,  an  annuity  of 
9Sl»  for  the  term  of  ninety-nine  years,  if  Ann  Reed 
should  so  long  live;  secured  by  bond^  and  an  assignment 
of  a  rent-charge  of  600/.  per  annum,  secured  to  Atm 
Reed  by  her  marriage  settlement,  dated  the  13th  otSep' 
tember,  1786 ;  by  which  the  said  rent-charge,  to  which 
she  was  entitled  for  her  life  under  the  settlement,  made 
upon  her  marriage  with  her  first  husband  Benedict 
AhgeU,  and  under  his  Will,  subject  to  a  trust  term  of 
five  hundred^  years,  was  assigned  to  trustees;  upon 
trust,  as  to  one  moiety,  subject  to  the  appointment  of 
Ann  Reedf  for  her  separate  lise;  and  as  to  the  other 
moiety  to  pay  to  Nehemiah  John  Reed,  during  the  joint 
lives 'of  him  and  his  wife ;  and,  in  the  event  of  liter  sur- 
viving him,  upon  the  trusts  declared  concerning  the  first 
moiety. 

Several  other  annuities  wete  aftetwards  granted, by 
Reed  and  his  wife,  to  different  persons,  secured  also,  upon 
the  rent-charge  of  600/.  per  annvgn.  Alter  the  death 
of  Mr.  Reed  his  widow  married  Benjamin  Hadden; 
and'  gave  notices  to  the  Plaintiff,  tenant  for  life  of  the 
estates,  charged  with  the  rent-charge  of  600/.  per  an- 
num, not  to  pay  the  several  annuities,  that  had  Deen 
granted  by  her.  The  Bill  therefore  was  filed ;  stating, 
that  the  several  annuitants  insist,  that  the  Plaintiff*  AngeU 
is  bound  to  pay  the  annuities;  thai  Ann  Hadden  in  her 
own  name  and  that  of  M'Farlane,  the  surviving  trustee 
of  the  rent-charge,  had  distreined  upon  the  other  Plain- 
*  tiff  Smith,  one  of  the  tenants  of  the  premises ;  charging, 
that  the  Flaintiff  AngeU  is  ready  and  desirous  to  pay  the 

arrears 
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arrears  and  annuities ;  but  is  unable  to  do  so  with  safety 
by  reason  of  the  inconsistent  claims  aforesaid ;  and  pray- 
ing therefore,  that  the  Defendants  may  interplead,  and 
an  injunction  against  proceeding  in  the  distress. 

r 

A  ])f otion  was  made,  upon  the  Answers  coming  in,  to 
dissolve  the  injunction,  which  had  been  obtained  (45). 

Sir  Samuel  RorMly^  Mr.  BeU^  Mr.  Wing  fields  and- 
Mr.  Plowdeu,  for  the  different  Defendants :  Mr.  Leaehf 
JVIr.  !rhcm9an,  Serjeant  Palmer ^  and  Mr.  Owen^  for  the 

PI 


1808. 


Anobll 
Hadden. 


* 

.     .  The  Lord  Chancellor. 

The  case  of  The,  Duke  of  BoUon  v.  Williams  (^), 
was  not,  according  to  one  of  the  Reports  at  least  ( 47  ), 
upon  one  Bill  of  interpleader,  but  upon  two  Bills, 
against  several  persons,  setting  up  claims  against  the 
estate;  The  first  objection  that  has  been  made  in  this 
case,  is,  that  this  is  a  BiU  of  interpleader  against  a 
great  number  of  persons :  but  that  is  no  objection.  As 
•the  terre-tenant  has  a  right  to  consider  the  whole  charge 
as  one  annuity,  charged  upon  his  estate,  the  persons, 
entitled,  to  several  portions  of  that  charge,  cannot 
complain,  if  he  applies  to  this  Court ;  representing, 
that  he  •  is  desirous  to  pay  this  entire  charge  upon 
his  estate ;  which  they  have  thought  proper  to  split 
into  parts. 


The  next  objection'  is,  that  here  is  no  suit  instituted. 
That  is  no  objection;  if  the  claims  are  made(48).  Here  is 

no 


(45)  It  has  been  since  held, 
4bat  in  the  case  of  Inter- 
pleader an  Injunction  cannot 
be  obtained  on  Certificate  of 
the  Bin  filed  and  Affidavit. 
Craggam  v.  Symotu,  3  Madd. 
190. 


(46)  3  Bro.    C.  C.    W7. 
Ante,  VoL  II,  138. 

(47)  Ante,  Vol.  II,  138. 

(48)  Ante,  VoL  11^  107, 
and  the  note. 


246 


CASES  IN  CHANCERY. 


1808. 


Anobll 
HadDbn. 


no  more  than,  one'  legal  right  of  entry,  in  (he  tmsteei 
ot  the  term;  which  M^Farlane  hat  not  got  in:  bvt  I 
doubt  extremely,  particularly  upon'  the   case    of   Tke 
Duke  of  BoUon  v.  Williams,    whether,  where  .a  party 
has  a   great  variety  of  claims  made  upon  him,  he  is, 
before  he  makes  an  attempt  in  this  Court  to  render  fcim- 
self  safe,  to  be  called  upon  to  discuss,    hQW  nupny  of 
those  claims  can  be  sustained ;  the  principle  of  the  relief 
going  to  protect  him,  not  only  from  being  eoinpdled  to 
pay ;  but  also  from  the  vexation,  attending  the  discuMon 
of  all  the  suits,  that  may  be  instituted.    It  wmi  in  aome 
degree  upon  this  ground,   that  Lord  Thurkno  ip  T^ 
Duke  of  Bolton  v.  Williams  granted  a  perpetual  iigunc- 
tion  against  the  executors  of  the  annuitants ;  nrfaich  did 
not  properly  belong  to  a  strict  Bill  of  interpleader ;  for, 
though  he  could  very  well  decide  upon  that,  to  whom  the 
arrears  were  to  be  paid,  yet  as  8ume(,  on  account  of  the 
future  payments,  would  continually  be  coming- into  6o»- 
iroversy,  unless  he  had  restrained  them  firom  proceedings 
if  they  could  have  maintained  any  action,  which  was  wry 
doubtful,  he  could  not  have  given  that  complete  fdief, 
which  was  necessary  to  deliver  the  Plaintiff  firom^  the 
vexation  to  which  he  would  have  been  liaUe*  '  Lord 
Rosslyn  fidlows  that ;  holding,  that  the  PlaintiflT  had  a 
nght  to  have  all  the  parties,   to  whom  she  had  made 
assignments,  brought  here  together;  and* was  not  to  be 
put  to  try  with  each  of  them  the  question  upon  his  daim. 
The  trustee  refused  to  receive  the  annuity ;  and  several 
claims  were  made  upon  the  Duke  of  Bolton  by  persons, 
several  of  whom  might  have  sued ;  usiiig  the  name  of 
the  trustee  ;    and  the  object  of   the  Duke    in   coming 
to  this  Court  was,   as   he    might   be'  harassed   by  all 
diose  suits,  to    have  determined,    for  whom  Xaw  was 
a   trustee*    The  reasoning  of  Lord  RossltfU    upon  it 
is    in    print:    that    of  Lord   Thurlow   I    heard:    this 
being  one  of  the  cases  decided  by  his  liordship  out  of 
Court  upon  resigning  the  Grei^t  Seal ;  and  the  meanmg  of 

both 
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both  wasi  that,  though  the  Duke,  paying  the  trustee,  if 
he  vould  have  received  it,  after  notice  firom  personsj  re- 
presenting themselves  as  Cestuis  que  trust,  that  they 
meant  to  insist  in  equity,  that  they  would  intercept 
that  pajrment,  aAd  receive  it  themselves,  giving  notice  of 
the  equity,  that  entitled  them  to  do  so,  might  perhaps 
have  been  able  to  defend  himself,  yet,  if  he  must  discutts 
that  point  in  two  suits,  the  same  principle  would  justify 
any  number  of  suits ;  and  the  ground  of  the  judgment  is, 
thiat  Uid  Diike  held  the  money  for  the  trustee ;  if  he 
chose  to  assert  his  legal  title  on  behalf  of  others :  but,  if 
he  would  not  assert  that  title,  there  was  a  principle  of 
jurisprudence  in  this  Court,  entitling  the  Duke  to  say,  he 
had  the  money  ready  to  be  handed  over  to  any  person, 
who.  had  die  right  to  it ;  and,  all  these  persons  making 
daims,  to  desire  the  Court  to  tell  him,  to  whom  hp  ought 
to  )pay  it  The  ground  therefore  was,  not  that  he  might 
not  have  been  able  by  great  attention  and  caution  to 
make  himself  secure ;  but  that  he  might  secure  himself 
b^^one  suit,  instead  of  perhaps  forty;  as  one  payment 
o^ght  to  £acliarge  him. 
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Even  if  I  thought  otherwise  of  that  case  than  I  do,  I 
could  not  upon  an  interlocutory  motion  contradict  it. 
The  consequence  is,  that  this  Plaintiff  is  entitled  to  come 
here,  hi  ordet  to  know,  to  whom  he  is  to  pay  this  ammi^ 
mid  the  respective  portions  of  it 


The  Injuiictioli  was  continued  (  49  )• 


(49)  Post, VoL XVI, 902.    SJfcr.lM. 


• 
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Jmnemtk.  LESTER  p.  GARLAND. 

*  « 

Aug.  8fA. 
Beqncst  of  re  C IR  JOHN  LESTER  by  his  Will,  dated  the  25th  of 
sidue,  in  trnst,  .  December,  1804,   after   several  dispositions,    gave 

in  case  il.  shall  ^^  bequeathed  all  the  residue  of  his   personal  estate 

withm  six  ca-  ^^  trustees  ;    upon  trust,  that  in  case  his  sister  Sarah 
lendar  months   ■^. ,'         ,    „         .  .  i     ^    i    i.  n  > 

after  the  teste-  P^!^^^  shall  not  intermarry  with  A.  before  all  or  any  of 

tor's  decease  !^^  shares,  hereinafter  given  to  her  children,  shall  become 
give  security  payable,  and  in  case  his  sister  shall  within  six  calendar 
not  to  marry  months  after  his  decease  give  such  security  as  his  tnuf- 
B.  then,  and  ^^^  qJ  the  survivor,  &c.  shall  approve  of,  that  ahewi]^ 
not  otherwise,  ^^^  ^^  ^^y  ^— ^  intermarry  with  A.  or,  in  case  ghe  shall 
Wld*^  f  A^'  ?P  intermarry  with  him  after  the  periods,  when  all  or  ai^j 
with  a  proviso'  P^  *^®  shares,  hereinafter  be^uea.thed  to  her  chOdzeifi 
to  go  over,  if  shall  become  payable  and  sh^l  be  paid  to  him,  h^^  ct^ 
she  shall  re-  them,  that  she  will  within  six  calendar  months  aftiQE  such 
fuse  or  neglect  marriage  pay  the  amount  of  such  share  or  shares  qj^ 
to  give  such  cause  any  child  or  children,  who  shall  have  received  his, 
socun  y.  y^^^^  ^^  their,  share  or  shares,  .to  Refund  the  same  tp.ihe 

A  condition      trustees,  then,  ,and  not  otherwise  the  trustees  were 


precedent  rected  to  paysqch  residuary  estate  to  the  eight. childreii 

.  *^.  pf  Sarah  Pointer,,   at  the  age  pf  twenty-one,    or  maf- 

of  the  day  of  ™S®'  ^^^^  benefit  of  survivorship ;  with  a  proviao,  t}i^ 

the  testetor's  in, case  his  said  sister  shall  intermariy  with  A.   before 

death :  there-  &11  or  any  of  the  shares  of  her  said  children  shall  become 

fore ;  as  he  payable,  as  aforesaid,  or  shaU  refuse  or  neglect  ta  give 

died  on  the  such  security,  as  aforesaid,  then  and  in  either  of  the  said 

12thof  Jaaw.    ^ases  he  :directed  the  sum  of  lOOOA  a-piece  only  with 
ary,  between  •*     • 

eight  and  nine  *  "**'*'* 

ji  the  evening,  a  security  given  on  the  12th  of  Ja/y,  about  nine  in  - 

the  evening,  was  held  sufficient. 

No  general  rule,  in  computing  tiiQe  from  an  act  or  an  event,  that 

the  day  is  to  be  inclusive  or  exclusive ;  depending  on  the  reaspn  of 

the  thing,  according  to  the  circumsteuces. 
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interest  from  his  death  or  fieulure  of  bis  bsue,  as  afore- 
said, to  be  paid  to  the  chOdren  of  his  sister ;  -  aDd,  sub- 
ject thereto,  jjave  his  residuary  estate  to  the  children  of 
his  other  sister  Amej/  Garland. 

The  w  testator  died  upon  the  ISth  of  January,  1805^ 
betwe^  the  hours  of  eight  and  nine  in  the  evening. 
On  the  ISth  of  June  the  trustees  gave  to  Mrs.  Poinier 
notice,  to  give  the  security^  required  by  theTVlll,  on  ov 
before  die  ISth  otJuly.  Mrs.  Pointer  on  the  19th  of 
June  gave  a  written  notice  to  the  trustees,  that  she  would 
give^ixi  security:  but  on  the  6th  otjuly  she  gave  an- 
other notice  in  writing ;  desiring  to  know  the  nature  and 
extent  of  the  security  required ;  declaring,  that  she  was 
then  willing  to  give  them  her  bond ;  which  was  the  only 
security  she  had  to  offer.  In  consequence  of  that  com- 
jdbnication  on  the  11th  of  July  the  solicitor  for* the 
trustees  called  upon  her  for  the  purpose  of  agreeing  on 
the  terms  of  the  bond ;  when  she  requested  fiurther 
time:  but  afterwards'  by  a  written  notice,  dated  on  that 
day,  she  refused  to  execute.  On  the  ^next  day  how- 
.aver,  the  12th  of  July,  upon  the  remonstrances  of' the 
solicitor  for  the  .trustees,  she  did  execute  the  bond  about 
seven  o'clock  in  the  evening.  On  the  same  evening  two 
pf  the  trustees  declared  their  approbation  of  the  se- 
curity :  but  the  approbation  of  the  third,  being  at  ^rtt- 
iol^  could  not  be  obtained  until  some  time  afterwards: 
Mrs.  Poiit/er  having  executed  the  bond. at  her  residence 
in  the  neighbourhood  of  Poole, 

I 

t  *  ,      . 

■ 

The  Bill  was  filed  by  the  infant  children  o(  Amey  Gar^ 
jnisJ,  claiming  under  the  forfeiture;  upon  the  grouiid^ 
.first,  that  after  the  notices,  given  by  Mrs.  Pointer  upon 
the  19th  of  June  and  the  11th  of  July,-  she  could  not 
retract;  secondly,  tha^  the  security  was  not  e^ecu^d 
within  the  timCf 

■  ".Mi; 
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tSOe.  Mr.  Richards,  Mu  Alexander,  and  Mr.  Damielf  far 

.  the  Plaintiffi. 
There  is  no  dottbt»  that  this  is  a  condition  precedent 
OaIiland.     First,  Mrs.  Pointer  was  conchided  by  her  express  refinal 

to  give  the  security  required :  if,  as  the  Defendants  in- 
•sist,  she  could  retract  that  refusal,  secondly,  the  se- 
curity she  has  given  by  the  bond,  dated  the  ISth  dJMjg^ 
was  not  given  within  the  time:  the  period  of  six  BidiiAs 
expiring  with  the  11th:  the  day,  on  which  the  tertirtor 
died,  being  included  in  the  compulation,  aceordk^  to 
die  case  of  Castle  ^v.  Burditt  ( 50  ),  and  many  other  mu 
Ihorities :  the  whole  day,  in  these  cases^  being  eilbegr  in- 
dnsive  or  exclusive;  without  regard  to  the  boor,  iit  which 
the  act  is  done,  or  the  event  happens.  The  old  Cats 
upon  this  point,  collected  in  Ffaer  (51 ),  are  contradictory: 
but  the  late  decisions.  The  King  ▼.  Adderiey  (  58  )^  donrni 
to  CasOev.  BurdOi,  following  Oayion's  Case  (58),  Bet- 
lasts  T.  Hester  (54),  and<older  cases,  are  nrnfiitm;  ttut, 
where  the  computation  is  to  be  froin  'an  act  don^,  the 
day  is  indusive.  In  the  case  of  Pugk  r.  Tke  Ihdte  mf 
heeds  (55)  it  veas  considered  a  question  of  intntiM; 
and  this  is  a  mere  question  of  construction  upon  tins 
Will  $  undep*  which  both  parties  daim  as  volunteertr 


Mr.  Thmnscm  and  Mr.  Boupell,  for  the  Defendants, 
the  Children  of  Mrs.  Painter:  Sir  Samtiel  Rth 
mXUy,  Serjeant  Palmer,  and  Mr.  NewboU,  for  Ae 
Trustees. 
Admitting,  that  this  is  a  condition  precedent,  ihe.  Plain- 
tiffs must  establish,  that  the  day  of  the  testator's  death 
ii  necessarily  included  in  the  computation.    No  alteratioii 
has  taken  place  in  the  law  upon  this  subject.    It  is  tme. 

for 


(60)  ^Term  Rep.  69^. 

(51)  20  Vin.  Ab.  ML  Time. 

(52)  Doug.  463, 2d  edit. 


(53)  5  Co.  1. 

(54)  1  Lord  Raym.  fM. 

(55)  CbK^.7i4. 


GASES  IN  CHANCERY. 

for  some  purpoees  the  day  majbe  taken  to  be  either  in*         lOOi. 
chisive  or  exdusive;  of  which  there  are  instances  bbth       v!^^!X« 
ancient  and  .modern ;   as,  to  prevent  the  penal  oonse^  «. 

quenceS)  in  an  action  against  the  hundred,  in  which  a    OAmuniK 
robbery  has  been  committed,  the  day  is  taken 'inclnsire, 
according  to  the  strictest  constnietion :    NarrU  v.  ne 
Hundred  of  GautrU  ( 56 );  and  upon  the  same  principlet 
iroai  the  penal  consequence,  the  party  prevailed  in  Tie 
Xing  T.  ddderi0tf  (57).    Butin  all  cases,  at  which  the 
Court  looks  with  &vor,  the  opposite  construction  ia  made$ 
}rith  the  view  to  give  validity  to  the  transaction ;  as  in  the 
case  of  enrolment  under  Acts  of  Parliament  the  .day.  is 
always  exclusive;  as  more  favourable  to  the  party  by 
giving  validity  to  the  transaction.    A  similar  distinction 
SB  taken  bjr  Mr^PaweU  (58),  as  the  result  of*  the  autbo* 
rities;  that,  where  the  act  is  to  confer  an  interest,  or  to 
give  an  enlarged  or  more  beneficial  enjoyment,  the  day  is 
U^  be  taken  either  inclusive,  or  exclusive;  and  upon  the 
4mnm  principle  iaPugh  v.  The  Duke  of  Leeds  the  Court 
of  King's  Bench  held,  that,  tp  effectuate  the  intention,  or 
io  promote  and  uphold  .the  spirit  and  meaning  of  an  Aot 
nf  Pariiament,  the  words  'f  firom  the  date"  or  '^  from  the 
**  dky^  should  be  oonstrued  either  inclusive  or  exclusive ; 
which  was  followed  in  Ex  parte  Fallon  (59) ;  where  Lord 
Kemjfom  puts  the  case  of  an  instrument,  to  be  enrolled 
w&thin  one  day  after  execution;  which  ^ould  not  be  taken 
to  mean  the- fragment  of  the  day  of  execution.  -  The  case 
in  Dyer.  (60)  is,  though  strong,  conformaUe  to  what  is 
stated  in  the  Second  Institute  (  61  )•    The  period  of  six 
months  in  the  case  of  lapse  to  the  ordinary  is  exclusive 
of  the  day  of  avoidance  ( 6S );  and  upon  the^Statute  of 

£dt0ard 

(5e)  Hob.  139.    1  Brownl.         (59)  6  Term  JRrp.  283. 
156.  2  RoWm  Abr.  520,  pL  8.         (80)  Dy.  218. 

(57)  Dot^l.  463,  2d  cd.  (61)  2  Inti.  674. 

(58)  PoweU,   OH  Poweri,         (62)  2  BbuJi.  Com.  276. 
532. 
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Edward  I  (63),  as  to  aliepations  in  mortmainj  tl^  year 
18  exdasive  of  the  day.  In  all  the  cases,  where  the  com- 
putation has  been  from  an  act  done,. including  the  day, 
the  act  has.  been  one,  to  which  the  party,  against  whom 
the  time  was  to  run,  was  privy  :•  an  aot  either  by  him,  or 
to  him ;  and  in  the  case  in  Hobart  stress  was  laid  upon 
the  circumstance,  that  he  might  immediately  bring  his 
action.  It  is  now  settled  (64),  that  the  day,  on  whidi  a 
Bill  of  Exchange  is  presented,  is  exclusive ;  though  the 
contrary  opinion  formerly  prevailed ;  and  in  pleading  Offer 
the  two  days  are  exclusive  <tf  the  day,  on  which  it.  19 
demanded  (  65 )« 


This  is  in  the  nature  of  a  forfeiture;  and  a  forfeiture 
of  the  most  odious  description.  The  testator  had  tw9 
objects :  to  give  the  residue  of  his  personal  estate  to  tlii^ 
children  of  Mrs.  .Pdiii/^ ;  and  to  prevent  her  marriage 
with  a  particular  person ;  and  the  penalty,  imposed  upon 
her,  to  secure  the  latter  object,  is  the  loss  of  her  chil- 
dren's fortune.  The  intention  cannot  be  considered  in- 
different  between  these  parties.  These  children  were 
clearly  the  first  object;  and  it  cannot.be  supposed,  that 
he  would  have  given  up  that  object,  because  the  security 
wais  taken  upon  the  12th  of  July,  instead  of  the  11th;  or 
that  he  contemplated  this  subtle  d^tinction;;  which  is 
inconsistent  with  the  vulgar  acceptation  of.  the  words. 
•The  general  principle  being  against  the  firaction  of  a  dsf, 
the  computation,  most  material,  and  most  likely  to  fiiU  in 
with  the  general  transactions  of  mankind,  is  to  liegifi 
from  the  last  moment  of  the  day,  rather  than  from  the 
first;  If  the  direction  had  been  to  do  an  act  within  one 
^y  after  the  testator's  death,  could  the  d^y,  on  which 

he 


(63)  SUt  7  Edw.  I.  .  (65)  Page  v.  Divine,  2nrm 

(64)  foy/ey,  on  Bilb  qf       Rep.  4p. 
JSxchmge,  4rc.  37. 
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lie  died^  be  possibly  considered  ai  that  day,  on  which 
tiye  act  must  be  done  ?  .  If  this  testator  had  died  at  the 
hour  of  eleven  at  night:  could  the  remaining  hour  be 
accounted,  a  day,  consistently  with  the  declared  intention 
to  allow  the  fiill  period  of  six  calendar  months  ? 


m 
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•  Mr,  Rickanbi  in  Reply* 

In  the  case  of  enrolment  the  interest  passes  by  the 
execution  of  the  instrument;  and  then  every  possible 
construction  is  made  to  prevent  devesting  the  right. 
Tested  in  a  purchaser.  In  the  case  of  the  bill  of  ex* 
change  the  exception  of  that  instrument  depends  upon 
the  law  of  merchants.  This  is  a  mere  question,  of  in- 
tention: bolli .  parties  entitled  .equally  to  favor.  The 
firaction  of  a  day  is  never  allowed  in  the  computation 
cf  time;  and  as  under  these  words  the  remainder  of  th?  \ 
day  of  his  decease  cannot  be  excluded,  there  is  no  other  . 
cbunte  than  to  include  the  whole  of  that  day. 


The  Master  of  the  Rolls. 
The  question  in  this  cause  is,  whether  Mrs.  Painier 
lax  calendar  months  after  the  decease  of  her 
(brother  gave  the  security,  required  by  his  Will,  as  the 
condition,  upon  which  her  children  should  take  the  be- 
nefit  of  his  residuary  estate.  He  died  upon  the  12th  of 
Jcmvaryy  1805,  at^a  quarter  .before  nine  o'clock  in  the 
evening.  The  security  required  was  executed  upon  the 
ISth  of  July  following,  about  seven  in  the  evening. 
^Computing  the  time  if^  momento  m  Momentum,  six  ca- 
lendar months  had  not  elapsed:  but  it  is  admitted,  that 
this  is  not  the  way,  in  which  the'  computation  is  legally 
to  be  made.  The  question  is,  whether  the  day  of  Sir 
^John  Lesier^B  death  is  to  be  included  in  the  six  months, 
or  to  be  excluded:  if  the  day  is  included,  she  did  not, 

if 


[  •^Si] 
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ie08«  If  it  ii  excluded^  she  did,  give  tbe  requiftd^flBeiirity 

-^^1^^  before  the  end  of  the  last  day  of  the  -m  nontht ;  and 

9,  therefore  did  sufficiently  comply  with  *tbe  condition. 


Oaslanr 


i 


It  is  said  for  the  Pfauntifiki  Aat  upon  this  Aibject  a 

general  rule  has  been  by  dedsion  established ;  that,  whero 

die  tune  is  to'run  from  the  doing  of  an  aet,  (and  for  the 

purpose  of  this  question  it  must  extend  to  the  happening 

of  an  event )  the  day  is  always  to  be  included.    What^ 

ever  dieia  there  may  be  to  that  effecty  it  is  dear,  the  tetual 

decinons  cannot  be  brought  under  any  such  general  rale. 

In  the  time      fTh^  presentment  of  a  bill  of  exchange  to  Ae  sight  of  the 

from  the  pre*  dj^awee  is  an  act  done;  and  yet  it  is  now  settled,  that 

"^ill  ^    ^       ^  ^^'  ^^°  which  it  is  presented,  is  to  be  exdhoided; 

change  the  day  ^^Jf^  »*  *•**  ^^^^  "^^  otherwise  by  Aree  Judgea  of 

ef  presentment  ^  Court  of  Common  Pleas  against  the  opinion  of  7Wig% 

exclusive.  Chief  Justice.    But  the  law  is  now  dearly  settled  against 

Other  in-        that  decision.    The  Annuity  Act  (66)  provides,  that  the 

stanqes;  where  twenty  days  shall  run  from  the  execution  of  the  deed^ 

the  day  of  an  The  execution  of  the  deed  is  undoubtedly  an  act  done : 

act  done,  or  im  yet  according  to  the  decisions  the  dsiy«  upon  which  the 

event  happen-  jeed  was  executed,  is  excluded.    So,  m  a  case  in  the 

Scs"*md"^   House  of  Lords,  in  1796,  m  which  I  was  Counsel,  3ftr- 

.  "      eer  v.  OgihiCf  where  the  question  was,  whether  within 

Ifan4  TX.      ^'^  meaning  of  the  Act  of  Parliament  in  Scoilandiei) 

tiye,  '*  for  iregulating  deeds  done  on  death-bed"  a  man  had 

lived  sixty  days  after  the  making  and  granting  qf  lie 
deed,  it  was  held,  that  the  day,  on  which  the  deed  was 
nuuk  andgra$Ued,  waa  to  be  exduded. 

■ 

In  the  cases  of.  afienation  in  mortmain  the  alienation 
is  an  act  done;  and  yet  according  to  a  case  in  Brooke 

the 

(68)  SUtate  17   Geo.  TIL     63  Geo.  lit.  c.  141.    See  the 
c.  SO.   Repealed  by  statate     note,  ante.  Vol.  TI,  3G. ' 

(07)  1696,  c.  4. 
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the  dky  m  ezdaded  in  th^  oomputatBOB  <^  ,%he  yen^         iMB^ 
which  the  immediate  lord   has   te  •  etiter  for  the  for*.       i.^^» 
feiture.    Mr.  Justice  Blacksiane  lays  down,  that  the  day  ^ 

of  the  avoidance  of  a  Itring,  which  must  be  by  an  act  Qawm§^ 
done  or  an  event  happening,  is  exdoded  in  the  computa- 
tion of  the  SIX  months,  whidi  the  patron  has  to  present. 
I  do  not  however  find  that,  position  in  the  Second  In* 
stitiite,  to  which  the  learned  Judge  in  his  Cqnunentaries 
reieraw 

.  ■     •  ■  . 

The  ciMes,  chiefly  relied  on  upon  the  other  sidoi  are 
Tke  King  ▼•  Adderley  (  68 ) ;  where  the, day,  on  which  the 
sheriff's  office  expired,  was  held  to  be  included  in  the 
six  months,  after  which  he  is  not  to  be  called  on  to  xe* 
turn  process.  The  Court  Of  King's  Bench  first  thought 
the  day  exohided;  but^  chiefly  upon  the  ground^  that  the 
Act(  69)  was  made  for  the  ease  bf  Sheriffi,  and  ought  to 
be  construed  fiivourably  for  them,  afterwarda  detennined« 
that  it  was  to  be  included :  the  case  of  Qasile  v.  JBicr* 
dm  ( 70 ) ;  where  the  day,  on  which  die  notice  was  givsn^ 
was  mduded  in  the  month,  that  was  to  elapse  before 
the  action  could  be  brought:  the  case  of  OloMsmgiam 
▼.  Rawiku(^\  );  where  contrary  to  the  first  opinion. of 
Mr.- Justice  Lawrmuxm  it  was  determined^  that 'in  die 
computation  of  two  MMhs,  creating  an  act  of  bankr 
mptcy,  the  day  of  die  arrest  is  to  be  included:  lastly, 
the  cases  upon  the  Statute'  of  Hue  and  Cry;  in  which 
the  day  of  the  robbery  is  indiided  in  the  year,  which 
the  party  robbed  has  to  bring  his  action  against  the 
hundred ;  to  which  might  have  been  added  the  ease 
of  eontinual  claim.  To  prevent  a  descent  finm  barring 
an  entry,  the  claim  must  be  renewed  within  a  year  and 
a  day.    Lord  Coke  says,  the  year  and  day  shall  be  so 

accounted^ 

(68)  Dmtg.  463,  2d  edit  (70)  j3  Term  Rep.  623. 

(69)  SUt.  20  Geo.  li.  c.  37.         (71)  3  Eoii,  407. 
a- 2. 
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aeodontod,  as  the  d«jr»  wheredn 
akafl  be  aceounted  one  (78 ). 


tUe 


Upon  these  cases  Mr«  Seijeant  Pabner  -made  asi  ob- 
MTratkni,  that  applies  correcdy  to  all  of  them,  eaoept 
the  fifst  ;•  vis.  that  the  act  done,  firdiBi  which  the  conpa- 
tatioti  is  made  indusiine  of  the  day,  is  an  act,  to  wfaidi 
the  party,  agunst  whom  the  time  runs,  is  privy ;  and*  as 
he  has  unquestionably  the  benefit  of  some  portion  pf  the 
day,  there  is  the  less  hardship  in  constructiTely  reckoning 
the  whide  of  it   as  a  part  of  the  time   allowed  him: 
whereas'  in  this  case  the  event  was  one  totally  lordign  to 
the  party,  whose  time  for  deliberation  was  to,  be^  to 
run  firom  that  event    Mrs.  Pointer  could  not  reasoBably 
be  supposed  to  have  any  opportunity  of  beginning  on 
the  day  of  Sir  John  Leiter's  death  the  deUberatioB,  whibh 
was  to  govern  the  election,  ultimately  to  be  made.    In  the 
case  of  a  notice  of  .'an  action,  to  be  brought,  the  party 
neeessarily  kqows  the  time,  at  which  he  is  served  with  the 
notice;  and  may  immediately  begin  to  consider  of  the 
propriety  of  preventing  the  action  by  tendering  aioends. 
So,  a  person  arrested  may  immediately  set  about  endea- 
Toikring  to  procure  bail;  and  the  same  observation  ap- 
idies  to  the  cases  of  the  man  robbed  and  of  continual 
dainu    But  one  is  not  necessarily  conusant  of  the  death, 
atiU  less  of  the  contents  of  the  Will,  of  another.    Here, 
though  it  is  impossible  consistently  with  the  words  of  t)ie 
Will  to  postpone  the  commencement  of  the  time  until 
the  period  of  actual  notice,  yet  it  is  not  reiisonaUe  to 
indude  a  day,  useless  to  Mrs.  Pointer  for  the  purpose 
of  .deliberation;  unless  there  is  some  clear,  imperative, 
rule,  making  it  absolutely  necessary.    She  had  a  very 
important  choice  to  make :  one  way  debarring  herself  of 
Iier  natural  right  of  marrying  whom  she  pleased :   the 

other 


(72)  Co.  Lit.  2^  a. 
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"mMr  to^liMii«^h«r  cbtldi^it'fronf  a  cdnsiderabTe  forliuiier.         Y&OS. 


i.f   •■ 


That  is  not  a' case  for  narroiring  the  time  allowed/  for  the       'iTIter 


decision. 


p. 
Garland. 


-     It  is  not  n^e«safy  to  lay  down  any  general  rule  upon 

•fhfiif  subject :  but  iipbh  technical  reasoning  I  rather  thinlk, 

It  would  h^  lAore  etLsy  to  maintaiii/ that  the  day  of  an 

act  done/  dr  an  event  happening,   ou^ht  in  all  cases  to 

'f96  fodtidedy  than  that  it  should  in  all  cases  be  included. 

OAr  Idw  rejects  fractions  of  a  day  more  generally  ( 73 )    Oar  Law  re- 

th&n  the  «Vil  law  does.     The  effect  is  to  render  the  day  J^^^  fracUons 

'a  sort  6f  indivisible  point ;  so  that  anyabt,  done  in  th6  o(iid»ymore 
^  .  n  •.    .  «     -11  .1    ■■  .'   generally  than 

'Cottpass  bf  It,  IS  no  more  refernble  to  any  one,  than  to  *l    ^.  /  • 

any  other,  porticfn  of  it ;    but  the  act  and  the  day  are 

eo-extensive ;  and  therefore  the  act  cannot  properly  be 

sliid  to  be  passed,  until  the  day  is  passed.    This  reasoning 

'Was  adopted    by  Lord  Rosslyn  and  Lord  TImrlow  in 

the  case  befdre  mentioned  of  'Mercer  v.  Ogihie.'    The 

ground,  on  which  the  judgment  of  the  Court  of  Session 

WAS  afBrtted^  by  the  House  of  'Lords,  is  correctly  stated 

fn'  the  fourth  voluine  of  the  Di(;tionary  of  the  Decisions 

of  the  Court  of  Session.    Tn  the  present  case  the  tech- ' 

nical  rule  fi^rbids  us  to  consider  the  hour  of  the  tes- 

tatoi^s  death  at  the '  time  of  his  death ;    for  that  would 

be  making  a  fraction  ef  a  day.    The  day  of  the  death 

inu9t  therefore  be  the  time  of  the  death ;  and  that  time 

mast  be  past,  before  the  six  months  can  begin  to  ruA. 

The -rule,  contended  for  on  behalf  of  the  Plaintiffs,  has 

the  effect  of  throwing  biack  the  event  into  a  day,  upon 

which  it  did  not  happen ;  considering  the  testator  as  dead 

upon  the  llth^  instead  of  the  ISth^  6t  Januarys  for-  it 

b  said,  the  whole  of  the  ISth  is  to  be  computed  as  one 

of  the  days  subsequent  to  his  death.    Th^re  seems  to  be 

* 

no 

(73)  See  the  note,  ante,  Vol.  XIV,  654,  where  it  is  ad- 
mitted  in  bankmptcy. 
Vol.  XV.  R 


1»8 


CASES  IN  CHANCERY, 


1808. 


Lester 
Garland. 


no  alternative  but  either  to  take,  the  actual  instant,  or 
the  entire  day,  as  the  time  of  bis  death  ;  and  not  to 
begin  the  computation  from  the  preceding  day.    . 

But  it  is  not  necessary  to  lay  down  any  general  rule. 
Whichever  way  it  should  be  laid  down,  cases  would  oc^ 
cur,  the  reason  of  which  would  require  exceptions  to  be 
made.  Here  the  reason  of  the  thing  requires  the  ex- 
clusion of  the  day  from  the  period  of  six  months,  given 
to  Mrs.  Pointer  to  deliberate  upon  the  choice  she  would 
make ;  and  upon  the  whole  my  opinion  is,  that  she  has 
entered  into  the  security  before  the  expiration  of  the  six 
months ;  in  sufficient  time  therefore  to  fulfil  the  condi- 
tion, on  which  her  children  were  to  take. 


1808. 
Aug.  6ih,  etk, 

Bth,Wk. 
Under  an 
agreement  for 
a  leafte  the 
lessor  is  not 
without  ex- 
press stipnla- 
iioQ  entitled  to 
a  covenant,  re- 
straining alien- 
ation wiUioat 
licences  as  a 
proper  and 
usual    cove- 
nant. 


CHURCH  V.  BROAVN. 

^HOMAS  WQRSFOLD,  of  Croydon,  grocer,  en- 
tered into  an  agreement  in  writing,  dated  the  Sd  of 
December^  1798,  with  the  Plaintiffs  Church  and  Upton  to 
grant  them  a  lease  for  twenty-one  years  from  Christmas 
next,  of  a  house,  warehouse,  and  other  premises  in  High 
Street,  Croydon,  at  the  yearly  rent  of  40/.,  dear  of 
taxes,  except  the  land  tax ;  and  the  Plaintifik  agreed 
to  accept  the  said  lease  and  to  pay  the  rent ;  which 
lease  it  was  agreed  should  contain  a  power  for  the  Plain- 
tiffs to  determine  the  lease  at  the  expiration  of  the  first 
seven  or  fourteen  years  on  notice :  and  the  lease  was 
to  contain  a  covenant  on  the  part  of  Wor^old,  that  be 
should  not  at  any  time  within  ten  years  set  up,  exercise, 

or 
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m  , follow  the  trade  of  a  teii-dealer  -  or  grocer  within  1606. 
four  miles  from  Croydon^  but  should,  on  the  contrary,  n**''^ 
render  his  assistance  to  the  Plaintiffs  in  the  business. 


Brown. 


In  pursuance  of  the  agreement,  in  January ^  1799,  the 
Plaintiffs  entered ;  and  carried  or  the  businiess  of  a  grocer 
in  the  premises  in  partnership ;  until  they  agreed  to  dis- 
solve the  partnership ;  that  Church  should  continue  the 
business  on  his  separate  account;  and  the  lease  should 
be-grantied  to  him  alone.  Worrfold  af^rwards  sold  thcr 
premises  to  the  Defendant,  a  grocer,  in  Croydon^  in 
fee. 

» 

The  Bill,  filed  in  November,  1803,  prayed,  that  the 
Defendant  may  be  decreed  to  execute  a  proper  leasei 
conformable  to  the  agreement 

Under  a  decree,  directing  the  Master  to  settle  a  lease, 
a  draft  was  carried  in  by  elich  party,  varying  only  in  this 
respect;  that  the  draft,,  proposed  by  the  Defendant,  ex* 
tended  the  proviso  for  re-«ntry  for  .non-payment  of 
rent  or  breach  of  covenants  to  the  following  case ;  vie. 
if  Church  or  Upian  or  either  of  them,  their  or  either  of 
their  executors  or  administrators,  shall  assign  over  thb 
present  indi^nture  of  lease  or  their  term  or  interest 
therein  or  any  part  thereof,  or  demise,  let,  or  part  with, 
the  demised  premises  or  any  part  thereof,  to  any  person 
or  perions  whomsoever,  without  the  licence  of  Brown, 
his  heirs  or  assigns,  in  writing,  first  obtained ;  or  if 
CAurch  and  Upian  or  either  of  them,  &e.  should  become 
liMiktupt,  or  make  any  assignment  for  the  benefit  of 
^ir  or  his  creditors* 

The  Master's  judgment  being  against  the  insertbn  of 
Ibst  clause,  an  Exception  wasVtaken  to  the  Report. 

R2  Sir 


Church 

V. 
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180d.  Sir  Samuel  Romilly^  and  Mr.  WethereU^  in  support  of 

the  Exception,  referred  to  the  two  late  cases,  Vere  v. 
Loveden  ( 74 )  and  Janes  v.  Jones  (  75 ) ;  in  which  thii 
Srown;  subject,  though  not  determined,  was  mitch  considered  by 
the  Master  of  the  Rolls.  They  urged,  that  Lord  Thnr- 
low's  distinction  in  the  case  of  Henderson  v.  //ir7y(  76)  be- 
tween common  and  usual  covenants  is  not  very  intelligible : 
nor,  what  are  incidental  covenants:  in  the  nature  of  a 
demise  at  common  law  it  is  not  incidental,  that  there 
should  be  any  covenant  whatsoever  ;  even  for  payment 
of  rent ;  that  the  subsequent '  decisions  (  77 ),  by  Lord 
Kenyon  at  Nisi  Prius,  and  by  the  Court  of  Exchequer, 
in  favor  of  a  covenant,  restraining  alienation  without 
Kcence,  as  reasonable  and  usual,  are  against  the  opitiion, 
ez^jressed  in  that  case ;  which  however,  it  was  said, 
ended  in  a  compromise ;  and,  though  there  is  no  instance^ 
where  such  a  covenant  was  inserted  without  an  agree- 
ment for  usual  covenants,  that  cannot  -  make  a  dif- 
ference ;  as  a  proper  lease  must  have  the  usual  cove- 
nants. Upon  the  terms  of  this  agreement,  and  \h6 
nature  of  the  subject,  the  intention  must  have  beenj 
that  there  should  not  be  a  change  of  the  tenant 
without  consent.  The  lessor,  letting  this  shop  to 
persons  of  the  same  trade,  that  he  followed,  and  co- 
venanting not  to  carry  on  that  trade  within  four  miles 
for  ten  years,  might  have  looked  to  the  possibility 
of  his  returning  to  his  trade  in  that  shop ;  especially 
as  the  lessees  had  an  option  to  determine  the  lease 
at  the  end  of  seven  or  fourteen  years*  Under  such 
circumstances  it  was  imjportant  to  him  to  guard 
against  any  alteration.  Something  alsa  may  be  pr^iimed^ 
from  the  circumstance,  that  the  word  ''  assigns  '*  is  not 

to 

(74)  Aate,  Vol.  XII,  179.  lEsp.  Ni.  Pri.  Ca.  9.     Fo^ 

(76)  Ante,  Vol.  XII,  186.  kingham  v.   Croft,    3  Ansir. 

(76)  ^Bro.  C.  C.  632.  700. 

(77)  Morgan  v.  Slavghter, 


CASES  IN  CHANCERY. 


261 


to  be  found  in  this  agreement ;  and  seems  to  have  been 
irtiulioiisly  avoided.  .  -     • 

Mr.  Alexander^  for  the  Report,  observed,  that,  Iiere 
was  ne  stipulation  for  proper  or  usual  covenants,  upon 
which  the  two  last  decisions  had  been  made ;  and  which, 
when  confined  to  the  neighbourhood,  the  Lord  Chan* 
cellor  in  Boardmdn  v.  Mostyn  ( 78  )  hdd  a  proper  subject 
of  iivjuiry ;  though  there  are  in  this  agreement  stipu- 
lations for  particular  purposes,  auKiousiy  expressed.  All, 
that  had  been  determined,  was,  that  this  covenant  is  not 
unfair,  unreasonable,  or  unusual,  in  the  lease  of  a  public 
house ;  in  which  case  it  may  be  truly  represented  as  es^ 
fiential  and  necessary  on  account  of  the  lessor's  interest 
in  the  licence ;  upon  which  the  value  of  the  hou^e  de- 
pends. The  Master  of  i/ie  Rolls  observes  accordingly, 
that  there  are  many  covenants,  which  it  may  be  very 
proper  for  the  lessor  to  take  for  his  protection,  but, 
which,  not  naturally  flowing  from  the  contract  to  let  and 
take,  should  be  the  subject  of  direct  stipulation :  but  this 
exception  contends,  that  a  provision  of  this  sort  requires 
no  stipulation;  being,  according  to  Lord  Thnrlow's  ex* 
preasion,  incidental  to  every  lease* 

.  Sir  Samuel  Romillf/,  in  the  Reply,  mentioned  the  case 
of  Brown  v.  Raban  (79),  in  which,  at  the  RoUs  the 
evening  before,  it  was  decided,  that  under  a  stipulation 
Sot  usual  covenants  a  covenant  not  to  assign  witliout 
licence  should  be  inserted.  The  Master  of  tlie  RoUs^ 
who  was  not,  before  that  judgment  was  pronounced, 
apprised,  that  this  point  was  depending  before  the  Lord 
(Chancellor f  decided  upon  the  authority  of  the  cases  in 
the  Court  of  Exchequer  and  before  Lord  Kent/on  ;  con- 
tinuing however  to  expre^s  his  own  opinion  upon  the 
question  to  agree  with  that  of  Lord  Thfirloto. 

The 


1B08. 

Church 

V. 

Brown^ 


(7«)  Ante,  Vol.  VI,  467. 


(70)  Post,  52». 
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The  Lord  Chancellor. 
I  came  into  Coart  with  an  extremely  strong  opbuon^ 
that  this  covenant  could  not  be  inserted  in  the  lease: 
but  my  mind  is  most  seriously  affected^  on  the  one  hand, 
by  the  very  strong  reasoning  of  the  Master  of  ike  Rolb 
in  the  two  cases  (80)»  that  have  been  mentioned;  and, 
on  the  other^  by  the  commonicationy  that,  notwithstanding 
that  reasoning,  the  Master  of  the  Rolls  considers  this 
point  bound  down  by  the  decision  of  Lord  Kenyan  at 
Nisi  Prius  (%\\  and  that  single  case  in  the  Court  of 
Exchequer  (  89).  No  one  will  suspect  me  of  not  giving 
all  due  weight  to  any  opinion  of  Lord  Kenyom\,  but  I 
must  know  a  great  deal  more,  than  I  do,  before  that  de^ 
termination,  sXNisi  PriuSf  will  decide  my  judgment  upon 
such  a  point;  and,  as  to  the  other  case,  1  have  not  yet 
had  an  opportunity  of  learning  any  reasons,  that  I*  can 
reljpreBent  as  satisfactory  to  my  own  mind.  The  case  of 
Henderson  v.  //ay  ( 8S  )  may,  as  it  is  said,  not  be  an  au- 
thority in  one  sense :  but,  that  it  was  Lord  Thurlom's 
judicial  opinion,  and  would  have  been  his  dedsion,  if  it 
had  been  necessary  to  decide  it,  I  have  no  doubt ;  and  I 
am  much  misled,  if.  that  Learned  Lord,  who  was  very  apt 
to  give  his  peculiar  attention  to  legal  subjects,  aiid*  after 
he  had  decided  upon  them,  ever  altered  his  opinion  under 
the  impression  of  any  contrary  opinion  or  reasons,  that 
be  had  received. 


Suppose  this  point  altogetlier  unprejudiced  by  de* 
cision.  There  are  different-  sorts  of  landed  property, 
known  to  the  Law:  land  in  fee-simple;  and  leasehold 
property:   I  am  not  at  present  alluding  to  copyholds* 

If 


(80)  Vere  v.  Loteden,  Jcmtts 
V.  Jonef,  ante.  Vol.  JLII,  170, 
IB6. 

(Bl)  Morgan  v.  Slanghter, 


1  Etp.  NL' Pri.  €Ui.  Q. 

(82)  Folkingkam  r.  Croft 
3  Anstr.  700. 

(83)  a  Bro.  c.  c.  eati. 
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If  a  man  covenants  to  sell  a  fee^dmple  estate^  free  from 
ail  incumbrances,  am)  says  no  more,  it  is  clear,  that  co^ 
Tenant  carries  in  grenUo^  and  in  the  bosom  of  it,  the 
right  to  proper  covenants.  Why  ?  Because  that  sort  of 
engagement  hka  in  a^  time  been  carried  into  execution 
in  a  form  and  mode,  which  alter  most  materially,  sub- 

• 

stantially,  and  importantly,  the  effect  of  the  mere  con- 
veyance. If  no  more  is  done  than  the  agreement  im- 
ports, the  conveyance  contains  express  covenants:  the 
words  operating  warranties,  and  obligations,  which  it  was 
not  understood  between  the  persons  contracting  that  the 
one  was  to- undertake,  and  the  other,  to  have  the  benefit 
of;  and  accordingly  it  is  perfectly  settled  by  the  Law, 
what  are  the  covenants,  as. applied  to  the  case  of  a  ven- 
dor, who  was  himself  a  purch^er  for  valuable  considera* 
ti«n;  or  who  took  by  descent;  or  by  purchase,  but  not 
finr  valuable  consideration ;  and,  though  the  agreement, 
if  literally  executed, .  would  carry  all  the  extensive  obli<# 
gations,  to  which  the  legal  warranties,  flowing  from  the 
words,  would  bind  the  vendor  and  his  heirs,  yet  it  cannot 
be  carried  into  execution  without  express  covenants,  sub- 
stituted for,  and  limiting,  the  implied  covenants.  In  such 
a  case  the  Law  would  determine^  according  to  Henderson 
T*  Ha^f  what  are  usual  covenants  ( 84 ). 

With 


1808. 

Church 

V. 

Brown* 
Under  a  ge^  . 
neral  agree-    . 
ment  to  sell  a 
fee-simple  esr 
tate,  free  from^ 
incambrances,, 
the  pnrchaser 
is  entitled  to 
varions  cove- 
nants, accord- 
ing to  the  na* 
tare  of  the 
vendor's  title* 


(84)  The  Qsual  covenants 
upon  the  sale  of  an  estate 
in  fee  simple  are,  that  the 
vendor  is  seised,  and  has 
power  to  convey,  in  fee ; 
for  qniet  enjoyment;  that 
the  estate  is  free  from  in- 
evmbranoes ;  and  for  farther 
assoraooe.  The  vendor,  if 
he  was  himself  a  purchaser 
for  valuable  consideration, 
delivoriag,  orcpveoantiDg  to 
produce  bis  title-deeds,  co- 
venants against  hi-t^  o\s:n  acts 


only :  if  his  title  is  by  de- 
scent, by  devise,  or  otherwise 
as  a  purchaser  hot  for  vain- 
able  consideration,  he  cove- 
nants against  the  acts  of  the 
last  purchaser;  or,  at  least, 
of  the  person,  immediately 
preceding  him.-  See  Lof^d  v. 
GHffiih,  3  Atk.  264.  ffaAe- 
man  v.  The  Duchess  of  Rut" 
land,  ante.  Vol.  Ill,  233,  6U4. 
Sugdm's  Vendors  4*  Pl^rch. 
393,  <&c.  5tb  edit. 
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1BQ8.  IWith  regard  to  leasehold  estates,  I  should  lay  no  stress 

>-v^-^  upon  the  word  "  assi£?ns:"  if  the  lease  was  to  be  made 

Church  o     »  • 

^^  to  the   lessee,  his  executors  or  administrators :   his  ^sr 

Brown.       signs  being  included  in  himself;  and  the  right  to  assign. 

Power  of  as-    unless  restrained,  b^ing  incident  to  his  estate.     The  let- 

signment  inci-  ^^^  ^f  ^y^^  agreement,  however,  would  not  in  .any  degree 

determine  the  form  of  the  conveyance.      The  effect  of 
estate  oi  a  . 

lesnee  without  ^^^  lease  in  the  warranties  and  obligations,  as  ansmg  out 

the  word  "As-  ^^  ^^®  words  of  the  lessor  and  lessee,  "  yielding  and 
"'signs,'*  nn-  "  paying,"  and  under,  the  execution  of  their  agreement 
less  expressly  by  the  Court,  is  perfectly  different :  tlie  latter  including 
restrained.  the  covenant  for  quiet  enjoyment;  and. in  many  other 
Execution  of  respects  the  mutual  obligations  of  both  with  reference  to. 
an  agreement  each  other  being  by  the  express  covenants  very  materially 
for  a  lease  varied.  Before  the  case  of  Henderson  v.  //ay  ( 85)  there*, 
with  proper  {q^q  upon  an  agreement  to  grant  a  lease,  with  nothing 
covenan  :  viz.  jj^^^^  ^i^g^  u  proper  covenants,"  I  should  have  said,  they 
accordmg  to  .11  .  n  1 

..  I       were  to  be  such  covenants  as  were  just  as  well  known  m 

practice  as'to  ®"^^  leases  as  the  usual  covenants  under  an  agreement 
such  leases;  to  convey  an  estate;  and^  though  the  word  ''  incidental'* 
and  not  con-  ia  not  very  precise,  I  conceive  Lord  Thurlctcs  mean- 
tradicting  the  ing  to  have  been,  that  the  party  had  a  right  to  those 
incidents  of      covenants,  that  would   be  inserted   in   the  execution  of 

an  agreement  for  a  Jease,  arising  out  of  the  general, 
wh*  h'  *  th  ^^^  known,  ptactice  as  to  such  leases;  and  not  contra- 
right  to  have  Acting  the  incidents  of  the  estate,  belonging  to  a. lessee; 
it  without  re-  one  of  which  is  the  nght  to  have  the  estate,  without 
straint,  except  restraint,  beyond  what  is  imposed  upon  it  by  operation 

what  is  ini-      of  I^aw ;  unless  there  is  an  express  contrfict  for  more, 
posed  by  law ; 

un  ess  an  ex-  jj^^  j^^g  ^j^^  history  of  the  Law,  with  reference  to 
lor  more  *^^?  8ubject|  stand  ?    There  may  be  a  covenant  for  almost 

any  thing  j   and  this  covenant  against  alienation  without 
licence  is  as  old  as  Dumpors  Case  (SC):   but  how  does 

the 

(po)  3 tiro.  C.  C. 632,  {M)  4  Co.  tlQ. 
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the  fact,  that  there  was  such  a  coYenant  in  that  casci  .        1808. 

where  it  was  held  to  be  gone  by  alienation  ivith  licence,.       r!r^^„ 

prove,  that  this  is  a  usual,  general,  covenant  in  a  lease?  o. 

The   conclusion  is  rather  the  other  way ;  that  this  is  a       ?.^P.^??r 

special  .  and  particular  covenant.      Consider,   how  this 

grows.     This  covenant,  which  is  represented  to  be  usual,     Covenant, 

would  not  prevent  under-letting.      Then  is  a  covenant  »training  a9- 

against  under-letting  a  usual  covenant?  and  is  it  proved  •>^™«**^of* 

to  he'  so  by  the  authorities,  that  it  is  not  restrained  by  t}ie  ' 

other  covenant  ?    Farther,  if  the  landlord  has  a  covenant  under-lettiDg, 

against  both  assigning  and  under-letting,  the  tenant  might 

by  an  agreement,  neither  assigning,  nor  under-letting,  put 

another  person  in  possession  df  the  premises ;  and  part.  . 

ing  with  the  possession  in  that  manner  would  not  be  a  . 

breach  of  those  covenants.     Is  a  fartlier  covenant,  tliere- 

fd^re^  npt  to  part  with  the  possession  of  the  premises,  to 

be  givep,  as  t^  usual  covenant  ?  That  would  not  have  re?'    Covenants, 

strained  the  tenant,  from  parting  with  a  part  of  the  pre?  ^"t'^wning  !«»• 

niises :  these  covenants  bavins  been  always .  construed  by  **f  '^^™  * 

,  ation  witnoat 

Courts  of  Law  with  the .  utmost  jealousy  to  prevent  the  1:^5^11-^    -^q^ 

restraint  from  going  beyond  the  express  stipulation*    The  utmed  with 

Court  will  have  to  consider,  whether  all  these  covenants  jealousy. 

are  also  included  under  the  terms  '[  usual  and  proper 

*'  covenants,'*  in  the  construction  of  an  equitable  agree" 

ment ;  where  the  law  would  regai*d  the  instrument  with  . 

that  jealousy. 

Independent  therefore  of  the  authorities,  I  should  have 
^id,  that  the  meaning  of  the  parties  to  a  contract  for 
a  lease  was,  that  there  shoujd  be  proper  covenants ;  and    ^^^P^^  cove* 
that  the  law  implies,  what  they  are;  as  connected  with  f*"^*  "nphod 
the  character  and  title  of  the  lessor:  covenants  in  this  ^^  an  agrees 
sense  incidental ;  as  regulating  the  obligations  expressed  ■ 
^nd  implied ;  not  in  contradiction  to  the  quantity  of  in-  nected  with 
terest,  which  the  demise  itself  without  spedal  words  was  the  character 
by  the  agreement  to  give  to/  the  lessee.    The  case  of  and  title  o&tbe 

fienderifan  l«a»or. 
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Hendersons,  Hay{S7  )  in  its  circumstances  shews,  wbMf 
reliance  is  to  be  placed  upon  this  word  **  usual.**  The 
assignee  of  the  lease  of  a  public  house,  whith  lease 
contained  no  covenant,  restraining  alienation  without 
fioence,  contracted  for  a  lease,  not  only  of  the  public 
house,  but  of  other  premises  also.  It  was  a  case  there- 
fore, in  which,  not  ody  the  original  lessor  had  no  idea 
of  such  a  covenant,  but  it  could  not  relate  to  th^  pub- 
lic house  only ;  and  it  was  as  fair  to  argue  from  the  nature 
of  the  other  premises,  which  were  part  of  the  subject 
of  the  demise,  as  from  the  nature  of  the  public  house. 
Lord  Thurlaw  however  conceived,  that  this  agreement  to 
demise  such  an  interest  upon  common  and  usual  cove- 
nants meant  only,  that  an  agreement  to  give  an  interest 
for  twenty-one  years  in  equity  gave  it  to  the  party,  his 
•zecutors,  administrators,  and  assigns ;  and  that  the  co* 
Tenants  were  to  be  duch  as  would  not  break  down  the 
extent  of  that  interest,  contracted  for. 


In  the  case  before  Lord  Kenyan (88)  the  agreement 
was  for  fair  and  usual  covenants:  but  before  the  case  of 
Henderson  v.  Hay  there  is  no  one  instance,  .that  such  a 
covenant  as  this  was  conceived  to  fall  within  the  descrip- 
tion of  usual  covenants.  Dumpor's  Case{  89)  proves  no 
more  than  the  fact,  that  there  was  in  that  .instance  such 
a  covenant;  not,  that  it  b  a  usual,  covenant;  and  on  that 
account  to  be  inserted  in  all  leases.  I  am  perfectly  un- 
able, to  follow  that  sort  of  reasoning.  The  inference 
from  that  case  appears  to  me  to  be  rather  the  other  way. 
It  is  said,  no  lease  is  properly  drawn  without  this  cove* 
nant.  I  have  seen  many  leases  without  it,  and  lately 
scarcely  one  with  it.  Such  leases  as  fall  within  our  ob- 
servation, individually,  as  lessees,  have  no  such  covenant 

They 


(87)  3  Bro.  C.  C.  682. 

(88)  Morgan  >  v.  Slaughter, 


I  Etp.  Ni.  Pru  Cu.  8w 
(89;  4  Co.  110. 
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They  have  a  covenant  of  another  sort.  A  lease  is  prd* 
perly  drawn  with  or  without  such  a  covenant  according 
to  the  i^reement;  and  the  lessor  must  fihew^  that  the 
restraint  is  to  be  put  updn  the  powers,  which  by  law  flow 
out  of  the  interest,  that  he  has  agreed  to  give  to  the 
other  purty. 

ft 

The  case  of  Fotkmgkam  v.  Crqfi(9(i)  was  upon  an 
agreement  for  a  lease  **  with  all  usual  and  reasonable 
*'  covenants  commonly  inserted  in  leases  of  the  same 
*^  nature.**  Some  construction  must  be  given  to  those 
latter  words.  The  explanation  with  reference  to  the  pe- 
cufiar  property,  which  was  the  subject  of  that  demise, 
is  a  most  dangerous  proceeding:  but  it  is  stated,  as  a  fact 
in  that  case,*  that  there  was  no  regular,  local,  practice 
upon  the  subject  c  it  beiftg  equally  common  iii  such  leases 
to  insert  or  omit  the  covenant.  The  Plaintiff  therefore 
fiuled  upon  the  ground  of  local  usage;  and,  though  I  say, 
that  I  should  not  have  had  much  difficulty  in  deciding 
that  case,  if  it  had  come  before  me  without  any  au*» 
thorities,  I  fear,  that  would  have  been,  because  my  opi* 
nion  is  directly  contrary  to  that  decision. 


1808. 


CnuBotf 

BR0WV« 


As  this  case  also  cannot  be  decided  upon  any  usage, 
locally,  I  must  look  to  general  usage;  and,  if  I  could  see 
a  usage,  with  reference  to  the  peculiar  subject  oif  this 
demise,  authorismg  the  insertion  of  thb  covenant,  I 
might  say,  the  party  had  contracted  for  it :  but  no  such 
fact  is  made  out.  Can  it  be  maintained  upon  a  common 
agreement  for  *  a  lease,  as  the  meaning  of  the  parties, 
that  the  lessee  is  not  to  make  a  sub-demise,  to  part  with 
the  possession  \  in  ^  short,  that  he  is  to  be  subject  to  all 
th^se  restraints  upon  the  power  of  alienation,  flowing 
out  of  the  equitable  estate,  if  nothing  is  said  about  it, 

and 


(90)  ZAMtJIWX. 
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1808.  and' that'  under  the  words  ''usual  covenants**,  all  sucb 

^^^'^  restraints  are  to  be  inserted?  With  respect  to  another 

1^.  species  of  covenant^  it.  is  now  hcld^  that,  to  avoid  the 

Brown.       consequences    of  bankruptcy  a   landlord  onay  take    a 

Covenant,  that  clause,  that  the   lease   shall  determine  upon  the  bank- 

a    ease  s  au    niptcy  of  the  tenant;  and  many  prudent  men  take  that 

«i.   u    I     clause.     Is  that  also  to  be  inserted  as  a  usual  and  com- 
npon  the  bank- 

roptcy  of  the    ^^^  covenant ;   and  ^why  not,  if  the  fact  that  such  a 
tenant.  covenant  as  this  occurred  in  Dumpor's  .Case {91 ),.  makes 

it  a  proper  and  usual  one^ 

I  do  not  go  through  the.  reasoning  of  the  Master  of 
the  Rolls  in  the  two  late  cases  ( 92  )•  It  will  be  a  satis* 
faction  to  me  to  learn  from  him,  how,  father  than  rest 
upon  that  reasoning,  which  his  great  mind  then  sug* 
gested,  he  can  bend  to  that,  which  appears  to  me  very 
unsatisfactory  in  those  previous  cases.  My  opinion,  that, 
if  decision  has  not  closed  this  point,  the  grantor  has  no 
fight  to  this  covenant,  is  formed  upon  grounds,  that 
make  me  lay  out  of  consideration  the  small  reasoning 
upon  the  word  "  assigns,*'  and  the  circumstance,  that  the 
lessor  might  at  the  end  of  ten  years  return  tO:  his 
trade  in  this  shop.  The  safest  rale  for  property  is, 
that  a  person  shall  be  taken  to  grant  the  interest  in  an 
estate,  which  he  proposes  to  convey,  or  the  lease  he 
proposes  to  make;  and  that  nothing,  which  flows  out  of 
that  interest,  as  an  incident,  is  to  be  done  away  by  loose 
expressions,  to  be  construed  by  facts  more  loose ;  that 
it.,  is  upon  the  party,  who  has  forborne  to  insert  a  cove- 
nant for  his  own  benefit,  to  shew  his  title  to  it ;  and 
that  it  is  safer  to  require  the  lessor  to  protect  himself 
by  express  stipulation,  than  for  Courts  of  E^juity  to  hold, 
that  contracting  parties  shall  insert,  not  restraints,  ex* 

pressed 

.% 

(ftl)  4  Co.  1 10.  V.  Joneft,  ante.  Vol.  XII,  179, 

(92)  Verey^Lovcderif  Jones     306, 
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pressed  by  the  contract,  or  implied  by  law)  but  such, 
more  or  less  in  number,  as  individual  conveyancers  shall 
from  day  to  day  preteribe,  as  proper  to  be  imposed  upon 
the  lessee ;  and  that,  all  those  restraints,  so  imposed  from 
time  to  time,  are  to  be  introduced,  as  the  aggregate  of 
the  agreement. 


laod. 


Churck 

V, 

•BrowK 


In  the  case  of  Boardmany,  Mostf/n  (93)  the  parties 
compelled  the  Court  to  inquire  as  to  the  usage  in  the 
neighbourhood  ;  to  be  enforced,  not  as  being  usual  in 
the  proper  sense,  but  as  that;  to  which  it  appeared  they 
looked.  So,  upon  many  estates  the  expression  is  fa- 
miliar '^  such  covenants  as  are  usual ;  **  as  in  the  leases, 
granted  by  the  Hvke^of  Bedford  and  Lord  Grow^nor. 
The  lessee  may  either  desire  to  be  informed,  what  are 
the  covenants,  usually  uiserted  in  their  leases  ;  or  mny 
not  inquire  about  them;  concluding,  .that,  being  submitted 
to  by  the  tenants,  they  are  reasonable.  In  many  of  those 
leases  it  is  not  thought  jpeasonable,'  that  the  restraint  of 
alienation  should  be  during  the  whole  term ;  but  it  \k 
only  for*  the  last  seven  years,  of  a  term,  perhaps  of 
sixty  or  seventy  years.  Whether  that  should  be  ap- 
plied to  a  term  of  twenty-one  years,  is  another  consi- 
deration. • 


Is  it  then  to  depend  upon  the  nature  of  the  property  ? 
Is  an  agreement  for  the  lease  of  a  public  house,  where 
nothing  more  is  expressed,  to  be  carried  into  execution 
in  a  different  manner  front  ah  agreement  as  to  property 
of  another  species;  with  regard  to  which,  though  there 
may  not  be  the  same  reason,  the  landlord  may  have 
reasons,  operating  dpon  him  just  as  powerfully,  for  re- 
quiring the  restraint  ?  The  proposition  would  appear  ex- 
traordinary, as  to  an  agreement  for  the  lease  of  a  public 

house. 


'»  ..  ■  \ 


(93)  Ante,  Vol.  VI,  407. 
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houBe,  that  the  tenaiit  was.  to  have  a  more 
intereat,  before  a  licence  waa  necessary,  than  he  would 
now  be  entitled  to  in  the  execution  of  such  a  contract; 
that  on  account  of  the  alteration  of  the  general  law  in 
that  respect  a  different  decision  is  to  be  made  upon  the 
same  words. 


Upon  the  whole,  I  came  into  Court  with  a  firm  opi- 
nioni  that  the  best,  that  iS|  the  most  legal,  decision  of 
jthis  case  would  be,  that  the  Master  is  right  in  rejecting 
this  covenant :  but,  the  case  of  Brown  v.  Raban  having 
been  decided  yesterday,  an  authority  of  such  great 
weight,  I  will  discuss  the  subject  with  the  Master  qf.tAe 
Rolls,  before  I  decide  this  case.  ^  There  is  a  specialty 
here;  that  this  agreement  does  specify  some  covenantSi 
that  the  lease  is  to  contain;  and  has  no  reference  to  the 
general  expression  ''usual  and  proper  covenants:?  but 
there  is  very  little  diflference,  whether  those  words  are 
found  in  it,  or  not,  with  reference  to  the  ground  of  my 
opinion ;  which  is,  that,  wher^  die  interest  to  be  demised 
carries  with  it  the  power  of  alienation,  it  can, be  shut 
out  only  by  express  contract ;  and  the  proper  and  usual 
covenants  must  be  such  as  would  be  inserted  in  a 
lease,  giving  the  proper  of  alienation  for  twenty-on^ 
years. 


iliijf,  tlA* 


7%^  Lord  Chancellor. 
I  have  not  had  an  opportunity  of  consulting  the  MasUr 
iff  the  Rolls ;  who  has  been  out  of  town:  but  I  under- 
stand^  that  the  words  ''  with  usual  covenants'*  were  relied 
on  in  the  judgment  at  the  Rolls.  I  am  eztremd^  amdous 
Aot  to  give  my  final  judgment  upon  this  case,  until  J 
know,  what  is  the  value,  which  the  Master  of  the  RoOs 
sets  upon  that  distinction.     The  principle,  upon  which 

my 
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faqr  opinion  rests,  b,  that  before  the  case  of  Henderson 
V.  Hay  (94)  there  was  no  sort  of  difference,  whether  the 
agreement  in  the  terms  of  it  did  or  did  not  refer  to  usual 
and  proper  covenants;  that  in  every  agreemept,  whether 
as  to  freehold  or  leasehold  estate,  it  was  imjplied,  that 
there  were  to  be  usual  and  proper  covenants*  It  will 
be  a  great  relief  to  me,  if  it  should  appear,  that  the  de- 
cision of  that  case  did  not  rest  upon  that  distinction ;  of 
whichy. after  repeated  consideration  I  cannot  state  the 
actual  value :  nori  looking  back  to  the  cases,  can  I  state, 
what  is  the  result  of  them. 


1608. 


Church 
Brown. 


The  Lord  Chancellor. 
I  have  examined  the  Register's  Boot  ( 95 )  as  to  the 
case  of  Henderson  v.  Hay  \  with  the  view  to  ascertaiOf 
whether  it  is  to  be  considered  merely  as  the  opinion, 
or  as  the  judgment,  of  Lord  Thurlow.  The  cause  came 
on  upon  the  objection  to  the  clause ;  which  was  proposed ; 
as.  it  is  stated  in  the  repo^ ;  and  it  was  declared,  that  die 
Defendant  has  not  any  right  to  insist  upon  die  clause  tp 
restrain  ihe  alienation  of  the  premises  being  inserted 
in  such  lease;  reserving  the  consideration  of  costs^ 
It  b  therefore  a  declaration  in  judgment  upon  the 
very  point. 


Aug.  9I&. 


r 

I  have  had  sufficient  communication  with  die  Master 
"  ike  Rolls  for  this  purgpse.    The  law  of  this  Court  is 

unques* 


(94)  3  i?ro.  C.  C.  682. 

(06)  Reguitf's  Book,  1791. 
A.  fol.  337.  That  casfr  was 
in  the  argument  considered 
to  having  ended  in  a  com- 
ipromise  from  the  observa- 
tion of  the  Master  of  ihe 
Rolls    in   Brown  v.  itaftmi, 


post,  628,  diat  a  Petition  of 
re-hearing  was  presented  bjr 
the  Defendant;  and  the  BUI 
was  afterwards  by  agree- 
ment dismissed  without  costs; 
which  appeared  by  the  ite- 
yisier^i  Book. 


m 


1808. 


CtiURCH 

-Brown. 
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lidiquestibnably,  aa  Lord  Thurtow  there  dedated  it  rand 
I  conceived  it  to  have  remained  undoubted  until  the  case 
before  Lord  Keni/qn  ( 96 ) ;  which  cannot  justly  be  con- 
sidered merely  as  a  decision ;  as  his  Lordship  was  emi- 
nently  skilled  in  the  doctrine  of  this  Court ;  and  could  nfot 
have  been  ignorant  of  the  ease  of  Henderson  v.  Hay. 
I  therefore  say  with  reluctance,  that  the  reasoning,  upon 
which  Lo^  Kenyan  determined  that  case,  does  not  satisfy 
me,  that  it  is  the  law.  When  the  point  was  before,  the 
Court  of  Exchequer  ( 97 ),  it  does  not  appear,  that  the 
Court  found  it  easy  sq  to  state  the  law ;  as  they  delibe- 
rated upon  it  a  considerable  time.  With  respect  to  that 
case  I  can  only  say,  that  my  mind  is  not  by  any  means 
satisfied  with  the  reasoning.  I  have  read  the  two 
cases  ( 98  )  before  the  Master  of  the  RoUs,  which  are  in 
print ;  and  certainly  it  wotild  be  very  difficult  to  answer 
the  reasoning,  that  appears  in  those  judgments.  I  have 
stated  the  grounds  of  my  own  opinion  upon  this  point; 
and  I  understand,  the  Master  of  the  Rolls  still  considers 
that  the  better  opinion ;  but,  the  case  in  the  Court  of  Ex- 
'chequer  having  been  so  decided,  he  thought  it  difficult  to 
depart  from  it.  With  reference  to  that  however  it  seems 
to  me,  that  Lord  TAurloiv*s  authority,  in  1791,  was  not 
treated  with  all  the  respect,  that  is  due  to  it,  in  the  sub- 
sequent period ;  and  the  existence  of  these  four  cases 
in  controversy,  three  at  the  RoUs,  and  this  one  before 
me,  is  decisive  evidence,  that  the  point  was  not  set  at 
Test  by  the  case  in  the  Court  of  Exchequer.  The  Master 
*of  the  Rolls  also  aigrees  with  me,  that,  whether  the  agree- 
ment contained  the  clause,  that  usual  covenants  should  be 
inserted,  or  not,  would  not  make  a  material  difference ; 
and,*  with  great  anxiety  to  be  right  upon  this  point,  I 

never 

< 

(06)  Morgan    v.  Slaughter^  (98)  Vere  v.  Loveden,  Jcmes 

1  Esp.  NL  Pri.  Ca.  8.  v.  Jones,  ante.  Vol.  XII,  IW, 

(97)  Folkingham  v.  Croft,  180. 
S  Anstr.  700. 


CASES  IN  CHANCERY. 

never  will  consent,  that  my  opinion  shall  be  supposed  to 
stand  upon  such  a  distinctibn.  Before  the  case  of  Ha^ 
derstm  v.  Hay  an  agreement  for  a  lease  would  have  been 
executed  precisely  in  the  same  mode,  as  to  the  covenants 
to  be  inserted,  whethei^  that  clause  had  been  contained  in 
it,  or  not:  so  would  an  agreement  for  the  conveyance  of 
a  real  Estate.  In  this  case  therefore  I  must  act  upon  my 
clealr  opinion  of  what  the  Law  is;  which  is,  that  the 
lessor  ia  not  entitled  to  such  a  covenant. 


273 
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Church 

if. 

Brown. 


The  Exception  was  accordingly  over-ruled. 


POTTS  V.  LEIGHTON. 

A    MOTION  was   made,  that  the  Receiver  of  the 
personal  estate  of  the  testator  may  be  discharged, 
with  costs,  for  not  having  passed  his  accounts,  and  paid 
in  the  balances. 

Sir  SSRomitty,  in  support  of  the  Motion:  Mr.  Hari, 
for  the  Receiver.   . 

The  Lord  ChaKcellor. 
There  is  a  Greneral  Order  ( 99 ),  of  some  time  standing, 
tha^  if  a  Receiver  does  not  regularly  pass  his  accounts, 

and 

(99)  See  the  Order,  at  the  end  of  this  case,  p.  278. 

■  • 

rule,  applicable  to  a  Receiver  of  annual  rents  and 
an  executor  would  be  charged. 


1808. 

July  dOih. 

Aug.  lltJL 
Receiver  of 
the  personal 
estate  of  the 
Testator,  not 
passing  his  ac- 
counts and 
paying  in  tiio 
balances,  de- 
prived of  his 
salary;  and 
charged  with 
interest,  not 
upon  each  sum 
from  the  time 
it  was  receiv- 
ed, according 
to  the  strict 
profits,  but  as 


Vol.  XV. 


Poxra 

V. 
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1808.  and  pay  in  his  haiances,  ^esbaU  mt  be  aBpwfld  mijt  m- 
lary  whatMi6ver.  Why  Jthat  Qrd»  U  4i«pm0e4  wfttb  w 
any  6um  I  do  not  know;  a«4  I  de^rei  thlrf:  it  imyk^ 
Lbighton.  enforced  in  future.  Theve  are  se^i^^  mtaocea  «f  Re- 
ceivers, who,  having  obtained  an  Order  lbr  iaaiiitenanct> 
have  done  nothing  more ;  not  passing  wy  aeeoiml  ff|r 
twenty  years ;  and  the  instatit  the  bifknt  attaiPM  th«  age 
of  twenty^ne  an  account  !s  passed  with  him ;  and  th^ 
Court  has  no  information  upon  the .  subject.  That  could 
not  happeni  if  the  Order  was  enforced.  Receivers  are 
under  a  great  mistake  in  supposing,  they  are  not  to  pay 
in  their  balances,,  until  some  person  obtains  an  Order 
for  that  purpose.  A  Receiver  may  pay  in  money  upon 
his  own  application. 

The  Motion  stood  over ;  that  the  Master  might  make 
his  Report ;  by  which  it  appeared,  that  several  sums, 
amounting  to  3500/.,  had  been  received  in  October  and 
December f  1804 ;  aiid  retained  by  the  Receiver  until  the 
end  of  the  year  1806.;  wl^n  he  made  a  payment  info  the 
f(an^  under  an  Ord^}  which  left  a  balance  in  his 
hja^ds  of  about  liOOl ;  whi^  he  afterwards  laid  out'jp 
Exchequer  Bills.     The  Master  disallowed  his  olaj^  qf 

'   one  shilling  in  the  pound,    as  a  salary,  and  also  some 

Hg^i^,  charges  ftar  troi^b^a  w^  expewe ;  and  guVwt^, 

,  whether  interest  should  not  be  paid  upon  ^fcli  aun  fipf^p 

-   the  time  it  was  received. 


The  lior4  Ch^i^cbllor^ 
A^g.  %1fh.  This  is  a  Motion,  that  a  Receiver  may  be  ordered  to 

pay  into  Court  a  balance,  reported  due  firom  him ;  which 

.  b  forflied  by  the  diwljbvaace  of  his  ad«7,  aii4  o«  **<« 

[  ^^A  ]      ^charges  for  particular  expenses,  claimed  by  him  upon 

the  gDOund,  diat  he  is  entitled  t6  those  allorwances,  if 
entitled  to  his   salary.     He  was  appointed  Receiver  of 

the 


■  I 
•.I 
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Ik  peftdMid  estate  of  the  testator;  and  the  personal  re-  180B; 
prese^tatbre  /wau  directed  to  give  him  assistance.  He  p^^s 
iMeired  in  October  and  December,  1 804*9  several  sumsy  v. 

MBOIMting  td^SISOO/. ;  and  he  charges  atumt  ^L,  as  his  Lbiohtom*^ 
apiary  er  poundage  for  the  rxtbte  act  of  taking  that  money 
idta^  hisr  hands-  He  kept  the  whole  of  that  sum  until 
the  end  of  the  year  1806;  when  a  {Payment  into  th^ 
Bank  was  made  by  him  xrader  aii  Order :  fliat  payment 
leaving  a  considerable  sum,  above  14002.9  i^  his  hands  t 
winel^,  it  is  represented,  was  at  a  particular  period  laid 
out  in  Exchequer  bSIs.  Charging  himself  with  these 
eonsideraMe  suntt,  he  doeer  not  allege  any  payments, 
exqept  that  one  in  1806,  at  the  end  of  two  years,  and 
some  farther  very  trilling  ilums.  By  the  Order,  appoint^ 
ing  him  Receiver,  he  was  directed  to  pay  the  money  into 
the  Bank  from  time  to  time ;  and  the  condition  of  his  re*' 
Mgnizance  is  expressed  to  be  for  paying  the  money  into 
tfie  Bank,. as  before  ordered,  or  afterwards  to  be  directed-. 
Hbk,  therefore,  is  not  the  case  of  a  Receiver  of  annual 
itnts  and  profits:  but  he  is  ifi  the  situation  of  an  exe- 
cutor,  from  time  to  time  receiving  capital  sums,  the 
bulk  of  the  testator's  estate.  The  Master  very  properly 
refused  to-  appoint  in  the  fint  instm^e  any  salary  or 
poundage;  stating  his  reason^  that  he  did  not  think  it 
proper  to  do  so,  until  he  could  learn  by  the  Receiver's 
accounts,  what  he  woufd  be  entitiecF  to  for  his  trouble 
and  expence.  No  account  was  ever  passed:  nothing 
therefore  was  \)efore  the  Master  until  the  demand  finally 
made  of  a  shitKng  in  the  pound  upon  the  sums  re- 
ceived M  October  aiid  Ifecember,  1804,  and  the  other 
e&arges:  lus  only  trouble  being  a  motion  to  pay  the 
money  ihta Coortf' upon  his  own  affidavit;  stating,  how- 
ever, great  trouble  and  expence,  as  constituting  his 
^demand  {torn  the* testator's  estate;  in  respect  of  which  [  *!I73  ]| 
lie  claims  precisely  the  sum,  which  is  reported  as  the 
balance  in  his  hands. 

S  8'  The 
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The  Master,  acting  under  a  General  Order' (1 00%  made 
in  1796,  which  is,.  I  believe,  much  out  of  memory,  has 
disallowed  the  whole  claim  of  salary  or  poundage ;  has 
also  stated  his  opinion,  that  special  items  for  trouble  and 
expence  ought  not  to  be  allowed :  and  has  farther  sub- 
mitted, whether  interest  should  not  be  paid  upon  each 
sum  from  the  time,  when  it  was  received ;  giving  credit 
for  the  payments.  Except  in  a  very  few  instances  of 
certificates  to  me  from  the  Masters'  Offices  that  Order 
seems  to  have  been  entirely  forgotten.  It  is  impossible  in 
this  instance  to  allow  the  salary.  The  mere  circumstance, 
that  the  Receiver  was  not  called  upon  by  the  Solicitor 
in  the  cause,  whether  from  culpable  negligence  or  for 
any  reason,  is  no  .excuse  for  not  paying  into  Court  the 
money,  which  was  received :  the  duty  of  the  Receiver; 
according  to  his  engagement,  requiring  him  to  do  so.  If 
he  wants  an  Order,  he  may  have  it  immediately.  A 
Receiver  cannot  be  permitted  to  charge  230/.,  merely  for 
receiving  above  SOOO/. ;  admitted  to  have  been  kept  in 
his  hands  two  years,  probably  at  a  profit.  The  Master 
is  therefore  right  in  disallowing  that  charge. 


Dbtinction  be- 
tween an  £xe- 
cator  and  a 
Receiver  as  to 
allowjuices  for 
charges  and 
trouble. 

[♦«77  ] 


I  have  more  difficulty  upon  another  part  of  thia  case. 
This  is  the  case  of  a  Receiver,  who  might  have  entitled 
himself  to  a  salary  for  getting  in  the  personal  estate  of 
the  testator;  and  the  question  with  reference  to  that 
would  have  been,  whether  that  salary  was  to  cover  all  his 
expenditure  and  trouble;  or,  whether  upon  special  cir- 
cunistances  he  would  be  entitled  to  any  special  allowance. 
An  executor  is  allowed  many  charges  and  expences ;  as 
he  has  no  salary.  The  Court  must  take  care,,  that*  all, 
^  which  the  Receiver  was  bound  to  do  for  that  salary 
should  be  done :  but,  the  Master  having  specially  reserved 
the  consideration  as  to  the  salary,  until  he  had  seen,  what 

trouble 


(100)  See  the  Order,  at  the  end  of  this  case,  p.  278. 
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trouble  and  expence  had  been  incurred,  the  claim  of 
the  salary  ought  not  to  exclude  him  from  an  allowance  in 
respect  of  any  actual  trouble  and  expenditure,  which  he 
can  make  out.  I  shall  direct  a  special  inquiry,  whether 
he  is  entitled  to  any  allpwance  in  respect  of  his  trouble, 
care,  and  expence. 
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As  to  the  demand  of  interest,  interest  must  be  paid 
upon  the  sums  retained :  but  I  do  not  remember  an  in- 
stance of  laying  so  heavy  a  hand  upon  a  Receiver  as  a 
charge  of  interest  upon  each  sum  from  the  moment,  at 
which  it  came  into  his  hands ;  and  I  have  a  difficulty  in 
applying  the  charge  of  interest  to  this  Receiver  other- 
wise than  to  an  executor.  This  case  is  not  to  be  compared 
to  the  case  of  a  Receiver  of  rents  and  profits ;  who  is 
to  pass  annual  or  half-yearly  accounts,  as  they  are  re- 
ceived :  but  the  Court  ought  to  charge  this  Receiver,  as 
anJExecutor;  having  regard  to  all  the  circumstances, .  as 
to  his  actual  retention  of  sums  received.  I  think,  there- 
fore, the  calculation  of  interest  ought  not  to  be  so  hard 
upon  him,  as  the  Master  proposed  ( 1 ). 


The  following  is  the  General  Order  referred  to  in 
tins  case. 


« 


(1)  Ante,  Fletcher  v,  Dodd,  Vol.  I,  85,.and  the  note, 
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GENERAL   ORDEft   op   COURT. 


23d  April,  1796. 


General  Or- 
der, that  Re- 
ceivers shall 
annually  pass 
their  Ao- 
connts,  and 
pay  in  their 
Balances;  or 
lose  their  Sa- 
laries ;  and  be 
charged  with 
interest  at  5 
per  cent. 


[  ♦279  ] 


IT  appe^uriog  from  the  returns,  made  by  the  Masters 
in  Chanceryi  in  pursuance  of  the  Order  of  Courtj  dated 
thQ  15th  day  of  December,  1792,  that  many  Reoei?ers  of 
(States,  appointed  by  this  Court,  have  not  been  so  punc* 
tual  in  passing  their  accounts,  and  paying  their  balances, 
jdue  thereon,  as  they  ought  to  have  been,  thsreforb  it 
IS  ORDERED,  that  the  several  Masters  of  thi9  Court  shaO 
hereafter  fix  the  days,  on  which  all  H^ipeivera  in  tKeir 
irespective  offices  shall  annually  procure  their  accounts  to 
be  delivered  untorthe  Masters ;  and  also  the  days,  upon 

which  such  Receivers  shall  pay  the  balances,  appearing 

• 

due  on  the  accounts,  so  delivered  in;  or  such  part  thereof, 
an  the  Master  shall  certify  proper  to  be  paid  by  them ; 
and  it  is  further  ordered,  that  with  respect  to  such  Re« 
ceivers  as  shall  neglect  to*delivet  in  their  accounts, 
and  pay  the  balances  thereof,  at  the  times,  so  to  be  fixed 
*  for  that  purpose,  as  aforesaid,  the  several  Masters,  to 
whom  such  Receivers  are  accountable,  shall,  from  time 
to  time,  when  their  subsequent  accounts  are  produced, 
to  be  examined  and  passed,  not  only  disallow  the  salaries, 
therein  claimed  by  such  Receivers,  but  also  charge  in- 
terest at  51.  per  centum  per  annum  upon  the  balances,  so 
neglected  to  be  paid  by  them,  during  the  time  the  same 
sludl  appear  to  have  remained  in  the  hands  of  such  Re- 
ceivers ;  and  it  is  further  ordered,  that  every  Receiver, 

acting 
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acting  under  the  authority  of  this  Court,  shall  each  year 
procure  his  annual  account  of  receipts  and  payments  re- 
specting the  estate^  entrusted  to  his  care,  to  be  examined 
and  settled  by  ili6  Maste^  Whose  d«lty  it  nfiy  be  to  iili^|jiefet 
the  same,  within  the  space  of  six  months  next  ensuine 
tlvd  thne,  appointed  by  isuch  Masted  for  the  deliv^iA^ 
6f  6iich  aetount  mto  hid  0^66,  as  i^  heteinbefore  di- 
i^cicil ;  alld,  in  case  any  Receiver  ^h«dl  at  any  t&iM 
faefeaftel>  liegfect  so  to  do,  a  cMifi^te  of  '^ith  defeidi 
h  hereby  requh'ed  from  the  Mastefi  hi  1^^«e  office  duclf 
neglect  6r  default  shall  happen. 


379 
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1808.  STAMFORD  FRIENDLY  SOCIETY,  Ex  parte. 

Aug.  nth. 

The  prefer-  fpHIS  petition,  presented  by  two  of  the  members  of  the; 
eoce,  giren  to  Friendly  Society,  on  behalf  of  the  Sodfety,  under 

Friendly  So-    |he  Act  of  Parliament  (2),  prayed,  that  the  assignee  of 

of  ^^li»  ^  ^  Hanson,  who  had  taken  the  benefit  of  an  Act  of  Insol- 
otat.  33  Geo. 

Ill  C.64  f.lO   ^^^^y»  "'^y  ^  ordered  to  pay  the  sum  of  60L,  with  in- 

orer  other  ore-  terest,  to  the  petitioners,  in  full  discharge  of  his  d^bt 

ditors,  is  con-  to  the  Society,  and  in  preference]  to  his  other  creditinrs, 

fined  tt>  debts  under  the  following  circumstances : 
10  respect  of 

money  m  the        j^^  petition  stated,  that  Hanson,  who  kept  a  pubUo 

Office    b  house,  at  which  the  Society  assembled^  upon  the  8th  of 

tne  of  their  October,  1805,  the  day  of  their  annual  meeting,  as  the 

offices,   and  fisither  and  treasurer  of  the  Society,   had  in  his  hands 

independent  80/.,  belonging  to  them ;   and,  the  Society  having  some 

of  contract :  money  in  the  box,  SOL  was  placed  in  the  hands  of  HatH 

therefore  does  ^^^ .  ^[jq  g^^^  ^  security  his  promisory  note,  expressed 

no  extend  to  ^  ^  ^^^  ^j^^  ^^^^^  ^f  qqj^^  borrowed  and  received  of  the 

ijr'Sl'  W  ^'^^^y'  '^^•*^^  ^'^  promised  to  pay  upon  demand  with 
surer  upon  the  ^'  P^  ^^^'  ^^^s^*  "^^  other  sum  of  10^  was  stated 
security  of  his  ^  have  been  placed  in  his  hands  under  the  head  of  subv 
promisory         sistence  money.    He  paid  interest  upon  the  sum,  secuxecl 

note,  payable    by  the  note  for  two  years, 
with  interest 

upon  demand.       ^^  jj^^jj^  -^  support  of  th^  petition,  referring  to  the 

late  cases  ( 3 )  upon  this  Act  of  Parliament,   contended^ 
that  the  whole  of  this  sum  of  60/,  ,was    money  in  the 

hands 

• 

(2)  Stotute   38  Geo.   III.     Ex  parte  Aihletf,    Ex  porU 
c.  64.  f.  10.  Coner^  Ex  parte  Ross,  ante, 

(3)  Ex   parte   The    Ami-     Vol.  VI,  98,  441,  802.    Ex 
cable  Society  of  Lancaster,     parte  BucUand,  Buck,  214. 
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kands  of  Hanson,  as  treasurer  of  the  Society ;  and  there-         1808. 

fore  a  debt  under  the  Act  to  be  paid  m  preference  to  his  Stamfjoro 

other  creditors;  dbtinguishing  those  dasesj  as  the  money  FRiKNPtT 
was  not  in  the  possession  of  the  party,  as  an  officer.  Socibty, 

Mr.  Hallf  for  the  Assignee. 
Of  liiis  debt  50/.  clearly  cannot  be  considered  as, 
within  this  Act  of  Parliament.  That  was  not  in  his  hands 
as  an  officer  of  the  Society ;  according  to  the  words  of 
the  act  money,  remaining  doe,  received  by  virtue  of  his 
office:  but  money  lent  to  him  upon  security;  with  interest 
at  a  particular  rate :  a  case,  provided  for  by  another 
clause  (4)  of  the  Act.  This  case  falls  within  the  cases, 
that  have  been  mentioned ;  except  as  to  the  10/. ;  which  ' 
certainly  is  under  di£brent  circumstances. 

The  Lord  Chancellob. 
It  is  not  for  my  consideration,  whether   this  Act   of 
Parliament,  which  certidnly  has  a  very  harsh  operation 
upon  other  creditors,  excluding  every  feir,  honest,  de* 
mand  from  sharing  equally  with  these  societies^  was  a 
reasonable  provision  of  the  Legislature :    but  at  least 
those,  who  claim  the  preference,  must  shew  their  right  to 
ip  in  the  mode,  prescribed  by  the  Act    The  preference 
is  given  in  respect  of  money,  received  by  officers  of  these 
societies  by  virtue  of  their  offices :  but  it  never  was  the 
intention  of  the  Legislature,  that  persons,  to  whom  they 
chose  to  lend  their  money,  should  pay  them  in  preference 
to  other  creditors.    The  preference  is  given  only  in  re- 
spect of  money,  which  got  into  the  hands  of  officers 
independent  of  contract.    This  petition  is  entirely  silent , 
upon  the  fact,  how  far,  and  for  what  purpose,  the  rules 
^of  this  Society  permitted  the  treasure}^  to  receive  and      [  ^282  ] 
keep  money;  except  the  single  allegation,  that,  as  farther 
and  treasurer  of  the  Society,  he  had  in  his  hands  SOL  ; 

which 
(4)  Sec.  6. 


»» 


1806. 


AtlBNDLY 

Society, 
&  parte. 
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which  U  an  aiwmenti  that  he  had  that  sam  ih  Us  haaii 
as  trdaiurer*  The'  Whole  6f  thk  sinii  of  SOI.  wa^  moaey 
in  his  hands  bytsoxifaraot;  Hot  upon  bond,  oranyobligatidn 
by  virtue  of  his  office.  As  to  the  10^,.  it  is  prbbabley 
that  sum^  which  is  stated  to  have  been  placed  in  his 
hands  as  subsistence  money,  did' get  to  him  as  treaaurer. 
Keejping  the  public  house,  wh^re  Ihey  md,  he  might 
h*ve  had  the  money  in  Uis  hands  fbr  that  purpose.  My 
opinion  is,  that  the  Legislature  did  not  iiitsnd,  that  tiiesa 
Societies  should  have  the  very  large  remedies^  given  to 
them  by  this  Act  of  Parliament,  unless  the  money  waa 
dealt  with  precisely  as  the  Act  directs ;  and,  if,  instead 
of  resting  upon  thd  security^  which  the  Legislatilre  gives 
them,  they  lend  money  to  one  of  .  their  officers  updi  a 
special  contract  .between  him  dnd  them,,  diat  is  a  loan  to 
him ;  and  is  not  to  be  considered  as  money  in  his  hwds 
by  virtue  of  his  office  within  this  Act-  of  Parliament 
TThese  S^ieties  must  understand,  that,  if  they  wiU  kind 
money  upon  special  contract,  they  have  not  the  teBiedie% 
which  they  suppose  they  have. 


J   *' 


'The  Order  was  accordingly  made  for  payment  of  tfae^ 
sum  of  10/. ;  but  was  refused  as  to  the  remainder  of 
the  Petition. 


«  v< 
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WYNNE  r.  LORD  NEWBOROUGH.  .  180«., 

.'rpHE  ol^ct  of  a  petition,  presented  in  this  causej  waB    Petidon  to 

that  the  Receiver  appointed  by  the  Masterj  /  may  bf  change  a  Bo- 

jremovc^d  5    and   that  the  petitioner    may  be   appointe4  ^^^^*  ^  y*® 

Receiver.    The  objections^  made  to  the  gent}emaif)  whq  ^  t^^  iZ" 

was  appointed  Receiveri  were»  that  he  was  a  practising  gQini^iy  ^q. 

Barrister,  and  a  Member  of  Parliament ;  and  the  latter  elusive :  bat 

chairaqter  was  relied  on»  as  am  absolute  disqualification,  the  Coart  in- 

ThQ  pbjectionf  urged  against  the  petitioner,  was  the  com  terferes  with 

fiderable  distance  of  his  residence  from  the  estate.  relactance. 

The  recom*- 

.    Mr.  Harii  and  Mr.  Raupell,   for  the  Petitioner:  Sit  .. 
^fihur  Piggoit,  for  the  Trustees ;   desiring  another  re-»  ^^^  y^^  respect 
ference  to  die  Master.    Mr,  Richards^  and  3ir  Samuel  Jne  to  a  con- 
fiomWy,  for   the  Receiver;    and  Mr^  Fanblanque,  for  siderable   fa- 
Parties,  who  approved  the  Appointment,  .         ^  >uilj»  are  to  be 

attended  to  in 

The  Lord  Chancellob.  .  ^^^  appoint- 

In  the  appointment  of  a  Receiver  considerable  atten*    ^, 

•  The  circum- 

tion  is  to  te  given  to  the  recommendatioii  of  the  te»-  gtances  of  the 
tatbr  i  s^p  to  the  respect,  due  to  such  a.  family  as  this ;  person  pro- 
upon  grounds  of  policy ;   as  connected  with  the  welfare  posed  (in  this 
pf  the  public.     On  tlve  other  hand,  locddng  at  the  di^  instance  a  re- 
rections  of  this  testator  as  to  management^  the  residence  1*^^"*  ®^  *be 
of  this  petitioner,  in  Qx/arnkhiref  at  a  distance,  between  *f  °"J^^»  •  '^®" 
^00  and  30Q  miles  frpm  the  estate,  which. he  is  to  let  and  ^  a  f  *    ^J 
manage  with  the  approbation  of  the  Master,  forms  an  ^sute   bemir 
objection  of  gi:eat  weight ;   and  I  take  the  opportunity  in  Parliament, 

to  and  a  practis- 
ing Barrister 
in  town,  though  no  absolute  disqualification,  are  to  be  considerably 
regarded. 

Disiinclion  with  reference  to  such  circumstances,  between  an  Au- 
ditor,' anil  a  Rceeiver  i^ith  powers  to  let  and  manage,  ^c. 
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to  observe^  that  it  is  singular^  that  persons  should  so  fre- 
quently be  appointed  Receivers^  whose  personal  attention 
to  the  estate  cannot  be  given  in  the  degree,  in  which  it 
ought. .  Independent  of  the  circumstance,  diat  the  gen- 
tleman, who  is  appointed  Receiver  is  a  relation  of  the 
fiunily,  and  will  occasionally  visit  the  estate,  it  cannot  be 
i^resented,  that  a  Member  of  Pariiament,  who  is  also 
constantly  attending  in  this  Court,  is  that,  sort  of  Re- 
ceiver, who  is  to  let  and  manage  the  estate.  His  parlia- 
mentary and  professional  character,  as  connecting  him 
with  a  fixed  residence  here,  is  a  circumstance,  to  which 
the  Master  must  attend.  I  am  pressed  to  lay  down  gene- 
rally, that  a  Member  of  Parliament  is  absolutely  dis^iia- 
lified  to  be  a  Receiver.  I  will  state  no  such  doctrine :  but 
I  must  observe,  that  I  have  been  considerably  startled  by 
frequent  sequestrations  of  late  against  Members  of  Par- 
liament for  not  bringing  in  their  accounts,  as  Receivers, 
Gruardians,  or  Committees.  The  established  practice 
presumes,  that  a  person  shall  be  appointed  to  these 
duties,  consistently  with  whose  professional  life  so  much 
time  can  be  spared  for  the  management  of  the  estate  as 
can  be  easily  applied ;  and,  if  a  probable  ground  is  laid, 
that  the  requisite  attention  cannot  be  given,  though 
I  do  not  represent  it  as  an  absolute  disqualification,  such 
circumstances  are  to  be  regarded  by  the  Master  in  the 
appointment.  The  Court  in  its  habitual  and  constant 
practice,  taking  the  security  of  other  individuals,  also 
calls  upon  the  party  proposed  to  join  ;  and,  if  the  re- 
medies under  that  security  are  pot  such  as  can  be  had 
against  other  men,  that  is  also  a  circumstance  to  be 
attended  to.  It  is  not  an  insuperable  objection,  that 
the  sureties  are  Members  of  Parliament :  but  would  any 
man  select  three  Members  of  Parliament,  as  sureties  to 
him,  in  preference  to  three  men,  of  equal  fortune,  'who 
were  not  in  Parliament !  I  do  not  therefore  say, 
that  this  gentleman,  being  a  Member  of  Parliament, 
cannot  be  a  Receiver ;  that  he  may  not  be  the  best  Re- 

ceiver. 
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oeiyer,  who  can  under  the  circumstances  be  procured ; 
and  that  circumstances  may  not  preponderate  over  the 
grounds,  opposing  his  appointment,  from  his  professional^ 
as  well  as  pariiamentary,  character.  I  merely  say,  these 
are  circumstances,  to  which  the  Master,  considering, 
who  should  be*  the  Receiver,  ^ought  to  attend ;  and  de- 
sire, that  the  same  caution  shall  be  thrown  round  these 
cases,  that  would  be  applied  by  a  prudent  man  in  his  own 
concerns. 


1808. 


Wykne 

Lord 
Nbwbo- 

ROUOH. 


Another  circumstance  induces  me  to  call  upon  the 
Master  to  review  his  Repdrt.  Lord  Thurlow  said,  he 
should  always  be  reluctant  to  suppose  the  Master  wrong 
in  his  judgment  for  this  obvious  reason;  that  upon  all 
these  appointments  a  discussion  and  disclosure  may  take 
place  before  the  Master,  that  for  the  benefit  of  families 
should  not  be  repeated  in  this  place.  The  Master  there- 
fore,  having  had  better  opportunity  for  discussion,  may 
be  right:  but  I  doubt,  whether  in  this  case  the  parties 
have  not  gone  into  the  Master's  Office  upon  the  sup- 
polsition  of  a  contest  between  these  gentlemen,  instead 
of  laying  before  him  all  the  proposals,  that  might  have 
been  carried  in.  Holding  the  doctrine  of  Lor&  I%urlow 
▼ery  high,  I  do  not  carry  it  to  the  extent;  that  the  Mas- 
ter's judgment  is  always  to  stand:  but  I  think,  the  cir- 
cumstance, that  the  Receiver  is  a  practising  Barrister 
here,  and  a  Meihber  of  Parliament,  deserves  great  oon« 
sideration;  though  I  do  not  say,  there  may  not  be  cir- 
cumstances against  that,  which  may  preponderate*  Upon 
the  whole  therefore,  not  concluding,  that  this  may  not  at 
last  appear  to  be  the  proper  result,  I  think,  this  case  re- 
qtures  farther  consideration ;  and  the  Master  should  re- 
view his  Report.  There  is  a  great  difference  between 
the  appointment  of  a  gentleman  of  respect  and  honor,  as 
this  gentleman  is,  practising  at  this  Bar,  as  Auditor  of 
such  an  estate  as  this,  and  as  Receiver  ( 5  )• 


(5)  Ante,  Thorpe  r.TTiarpe,    Dawkin,  I,  452,  and  the  note. 
Vol.  XII,   817.    Thomai  v.    453. 
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UndertakiDg 
in  writing  to 
guarantee  the 
debt  of  an- 
other snflSci- 
enty  within  the 
Statute  of 
Frands ;  with- 
out stating  any 
consideration 
as  between  the 
creditor  and 
the  surety. 

Partnership 
bound  by  the 
signature  of 
one  partner. 

Under  a  gua- 
ranty the  debt 
is  contingent 
only:  there- 
fore a  debt, 
accrued  by  de- 
fault after  the 
Bankruptcy 
of  the  surety, 
cannot  be 
proved  under 
the  Commis- 
sion.    (See 
p.  289,  n.  (9). 


GAKDOM,  Ea:  parte. 

€N  1807  the  Petitioners,,  being  applied  to  Iqr  Tiomat 
Tappf  of  Manchester,  to  sett  to  him  cotton  t wist, 
desired  a  refeienoe  ;  and  were  aoeordingljr  infanned  Ter« 
bally  by  Goodwin,  of  the  house  of  Hargreave  and  Ga$d* 
win,  that  their  house  would  guarantee  what  twist  the  pe- 
titionevflE  might  sell  to  Tapp  lip  to  tbe  Irst'  of  Jamuary, 
1808;  as  Tapp  wax  manufactnrihg  gooda  for  them.  Ob 
the  S9th  of  Sepiember  Ae  petitioners  sold  to  Tapp  twist 
to  the  amount  of  31/.  7^.  Afterwards  upon  a '  faiAci 
application  to  them,  they  drew  up  in  writing  tbefirdlawiBg 
engagement,  to  be  signed  by  Hargreave  and  Qoodwim: 


**  We  agree  and  engage  to  guarantee  for  what  twist 
^  T%om€ts  Tapp  may  purebase  from  yon  from  tlie  S8th 
^  ult.  to  the  tst  of  January,  1808. 

**  Hargreave  and  Gevdmm.^ 

That  paper  was  signed  by  Goodwm.  The  petitioners 
continued  to  sett  twist  to  Tapp  at  different  times  unt3 
the  30th  of  Deeemberi  Upon  his  next  application  they 
aesired  another  guaranty,  which  was  given  in  the  foDow- 
mgfonn: 

'^  Whatever  cotton  twist  you  may  dispose  of  to  Mr. 
^  Thomas  Tapp  we  agree  and  engage  to  guarantee  the 
**  payment  of  the  same. 
*    *'  Manchester,  \5thJan.     Hargretwe  and  GoodwinJ' 

Farther  sales  were  made  upon  that.  AH  the  sales  were 
at  a  credit  of  two  months,  usually  reckoned  firom  the 
first  day  of  the  month  after  the  sale :   at  the  end  of 

whidi 


<Mlses  w  ohancert.  am 

#Mch  ^e  jMiymMt  was  to  be  made  by  a  biU  at  two         .1809. 
inonths.     A  C^qamissioii  of  Bankruptcy  issued  against      g^||^^|m 
9bpp ;  and  another  against  Hargremi>e  and  Goodumt       c^  jnh^. 
dated  the  11th  of  February.    Under  that  Commission 
die  petitioners,  offered  to  prove  the  reMdne  of  their  de* 
ikumd  upon  Tapjj^  to. the  aaount  of  SS7/»  At. :  but  that 
proof  was  iwgected  upo«i  three  groimdB  t  Cmt*  Ant  the 
gttaranfJMs  did  not  state  any  considerationf  as  between 
fSstt  ipetidoners  and  Hargreave  xaJtOoodwimi  8ecoiidfy» 
that  the  signature  of  Goodwin  alone  conld  not  bind  the 
partnership :  Thirdly^  that  the  credit,  at  which  the  goods 
were  sold,  exeept  the  first  paroe!,  upon  the  d9th  of  Sep- 
tember, iSffl,  hod  not  expired  until  after  the  date  of  the 
Commission  against  jFfar^edPT^  and  Goodtrtn^ 

The  prayer  of  the  petition  was^  that  the  petitioners 
may  be  admitted  to  prove. 

•    Mr.  Bell,  in  support  of  the  Petition^  mentioned  WaiH 
k.  WarUers  (6),  as  a  case,  that  could- not  be  supported. ' 

Sir  Sanmel  RomiUy,  for  the  Assignees,  gave  up  the    - 
second  objection:  but  insisted  upon*  the  others;  observing 
as  to  the  case  of  Wain  v.  WarUers,  that  it  was  the  una* 
lumous  decision  of  the  Court  of  King's  Bench. 

254^  Lord  Chancellor. 
The  objection,  that  the  partnership  wais  net  bound  by       .        .      -   * 
die  signature  of  one  partner^  is  pcopedjc  given  up.    The 
question  upon  the  first  objection  is  of  great  importance. 
Uptil  tlie   ce^  of  Wain  v.  Wa^Uer^  wa»  cited   some 

time 

(0)  6  Eoii,  10.    'See  the  note»  which  support  it    As 

tmd     Chanotlkr'%     opinion  to  the  general  nature  of  a 

against  that  case,  aote,  Vol^^  guaranty  see  Samp$an  v.  JBor- 

XIV,  190,  Ex  pakie  Minei  ;<  tem,^  4  J.  B.  Moore,  615. 
and  the  authorities,  in  the 
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180B. 


Oardom, 
Ex  parte. 


time  ago  (7  \  I  had  always  taken  the  Law  to  be  deavi 
that,  if  a  man  agreed  in  writing  to  pay  the.  debt  of  an- 
other, it  was  not  necessary,  that  the  consideration  shoidd 
appear  upon  the  &ce  of  the  writing.  Tliat  case  has 
determined  two  points :  first,  that  a  consideration  is  ne- 
cessary: secondly,  that  it  must  appear  upon  the  writing. 
It  is  excessively  difficult  to  distinguish  this  £rom  that  case; 
as  for  this  engagement  to  be  answerable,  for  any  twist, 
which  the  petitioners  should  apply  to  another  person, 
there  is  no  consideration;  unless  9A  it  may  be  proved 
by  parol  evidence,  that  they  did  agree  to  furnish  twist. 
My  opinion  is,  that  this  is  an  agreement  within  the 
meaning  of  the  Statute  (8)  to  pay  for  the  debt  of  an« 
other  person. 


Under  the 
guaranty  of  a 
BiU  of  Ez'- 
change,  ex- 
pressly as  if 
the  surety  had 
indorsed  it,  the 
BiU  not  being 
due  uptil  after 
his  Bankrupt- 
cy, no  proof: 
actual  indorse- 
ment being  ne- 
cessary. 


.  Upon  the  remaining  question,  I  think,  this  claim  can- 
not be  sustained  for  the  price  of  those  goods;  as  to  whidi 
the  credit  had  not  expired:  being  under  the  word  ''  gua- 
''  rantee*'  a  contingent  demand:  therefore  no  debt  arising 
until  default  made.  The  distinction  has  been  strongly 
taken  upon  bills  of  exchange.  Upon  a  guaranty  of  a 
bill  of  exchange  it  has  been  held,  that,  if  the  bill  was 
not.  due  until  after  ihe  bankruptcy,  proof  cannot  be 
made ;  and  in  one  instance  that  was  carried  so  far.  that, 
where  the  party  had  said,  he  guaranteed  the  bill,  as  if 
he  had  indorsed  it.  Lord  Thurlow  held,  that,  being  a 
mere  guaranty,  it  would  not  do :  there  could  be  no  proof 
without  actual  indorsement. 


The 


(7)  Ex  parte  Minet,  aute, 
Vol.  XIV,  189. 

(8)  SUt.  29  Char.  II,  c.  3. 
The  4Ui  section  enacts,  that 
no  Actidh  shall  be  brought 
whereby  to  charge  the  De- 
fendant upon  any  special  pro- 
mise to  answer  for  the  debt 


of  another  person,  unless  the 
Agreement,  upon  which  soch 
Action  shall  be  brought,  or 
some  memorandum  or  note 
thereof,  shall  be  in  wriiiii^^ 
and  signed  by  the  party  to 
be  chaiged  therewith. 
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The  O^der  dedared  the  partnership  otHargreave  and  1808. 

Ooodwm  bound  by  the  guaranty;  and  directed  an  in-      >^  ^^'^ 
quiry  by  the  Commissioners  as  to  the  circumstances  with      j^  vartt! 
respect  to  each  parcel  of  twist-;  and  what  was  done,  when 
the  credit  expired  (9); 

(9)  By  statate  6  Geo.  IV.      or  after  the  contiogency  has 
e.  )6.  «•  66.  cootiDgent  debts      happened, 
may  be  proved  by  raloation. 


MUMFORD,  Ex  parte.  X9M. 

Aug.  18#iL 
'T^HE  petitioner  brought  an  action  for  the  seduction  of    Proof  in 

his  daughter;   which  having  nearly  proceeded  to  Bankmptcy 
judgment^  was  coippromised :  the  Defendant  giving  the  under  promi- 
Pkintiflf  three  promisory  notes :  one  for  23/.  for  the  ex-  ^^^7  no^s  for 
pences,  and  the  PlamtiflTs  costs;  and  two  notes  for  100/. ;  *^«>^*^d  da- 
in  satisfaction  of  the  damages.     The  first  was  paid :  but,  *        f    " 

before  the  others  were  due,  the  Defendant  became  a  mj^QQ  f^j.  g^. 
bankrupt;  and  the  Commissioners,  having  rejected    the  dactioo;  per 
proof,  the  petition  was  presented.  qiu)d  ServiHmm 

Amirii. 

Mr.  Hall,  in  support  of  the  Petition,    msisted,  that    Distinctioii  as 
any  good  consideration  was  sufficient  to  support  the  debt  ^  a  secmrtty, 
in  bankruptcy;  and  it  was  not  necessary,  that  the  estate  vT****^* 
should  have  received  the  benefit. 

Mr»  Fanblanque,  for  the  Assignees. 
The  consideration  must  be,   not  only  good,   but  va- 
luable; and  no  charge  can  be  thrown  upon  the  estate, 
in  respect  of  which  the  estate  has  not  received  any  be- 
nefit.    In  the  case  Ex  parte  Cottrell  ( 10),  when  the 

Lord 
00)  Cowp.  742. 

Vol.  XV.  T  ^  ^ 


290  CASES  IN  CHANCERY. 

1808,  Lord  Chancellor  sent  this  question  to  tlje  Court  of  King^s 
Moi&FORD  Bench,  the  consideration  was  marrii^e,  and  the  main- 
Ex parte.  tenance  of  the  child;  in  which  respect  the  instate  had 
received  benefit.  Upon  this  distinction  in  Ex  parte 
Ward  (II)  Lord  Camden  held/  that  a  debt  upon  a 
bond,  given  as  Prcemium  Pudoris,  could  not  be  proved  in 
bankruptcy :  yet  upoti  that  bond,  or  a  bill  of  exchange, 
given  as  a  compensation  tor  the  injury,  not  as  the  pri<^ 
of  a  future  illicit  connection,  an  action  might  have  been 
maintained. 

Mr.  Hatty  in  Reply. 
This  case   falls  precisely  within  Ex  parte   CottreU: 
the  injury  received  forming  a  valuable  consideration  for 
the  debt,  contracted  by  way  of  reparation.      An  action 
having  been   brought  to  recover  compensation  for  the 
injury,  the  parties  themselves  were  as  competent  to  assess 
damages  as  a  jury:    their  agreement  ascertaining   the 
damages ;  as  the  verdict  would,  if  the  action  had  pro- 
ceeded.   The  distinction  in   the  case   Ex  parte  Ward 
must  have  been,  that  the  security,  being  the  price  either 
pf  commencing  or  continuing  the  improper  connection, 
w6uld  not  support  an  action;    In  Lhyd  v.  Lloyd,  the 
case  of  a  bond,  with  a  surety,  the  surety  becoming  bank- 
rupt, the  debt  was  proved  under  his  Commission :  yet  his 
estate  had  received  no  benefit:   his  engagement  being 
perfectly  voluntary :  but  it  was  sustained  by  the  valuable 
consideration,  consisting  in  the  antecedent  debt  from  the 
principal. 

The  Lord  Chanceldor. 
In  the  action,  that  was  brought. by  this  petitioner  to 
recever  damages  for  the  loss  of  his  daughter*8  service 


(11)  M88.  before  Lord  Cwnden,  1768. 
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k  was  competent  to  the  Defendant  upon  that  record  to 
confess  the  damages.    The  parties  assess  the  damages 
between  themselves ;  which  is   an  admission  by  the  De- 
fi^anty  that  he  owes  this  sum  for  the  damages ;  and  he 
agrees  to  secure  it  by  promisory  notes^  payable   at   a 
future  day.    If  there  was  any  thing  fraudulent  in  the 
transaction,  that  would  be  another  view  of  it:  but  my 
opinion  is,  that  the  liquidated  damages,  the  amount  of 
the  money,  due  upon  these  notes,  are  a  good  consider- 
ation.   This  is  perfecdy  distinct  from  th^  casfe  of  a  sie- 
curity,  given  as  Preemium  Pud&ris.    Upoh  reading  the 
-petition  it  struck  me,  that  this  debt  could  not  be  im* 
peached  except  for  .fraud. 


IMS* 


The  Order  was  made  for  receiving  the  proof  (  12). 
(12)  See  Bayldjf  an  Bills  of  Exchange,  269. 


MUMFORD^ 

Ex  parte. 


DEGRAVES  v.  LANE. 

jTlN  the  14th  of  c/iti/y  an  Order  was  obtained  upon  the 
usual  Motion  to  dismiss  the  Bill  for  Want  of  prose^ 
motion:  thnse  Terms  having  elapsed  without  any  step 
takoi.  Upon  a  subseqv^nt  Motion,  to  discbarge  that 
jorder  fo^  inreguiarity,  in  not  having  ^ven  notice  of  the 
Motion,  the  Lard  Chancellor  refused  to  discharge  the 
Order;  which  was  regulariy  made:  notice  of  the  Motion 
to  ditmiss  the  Bill  for  wMit  of  prosecution  not  being 
necessaiy:  blit  upon  the  habit»  alleged  to  have  prevailed, 
.of  giving  notice  the  Pkint^A  Counsel  obtained  leave 
t»  go  itilo  the  merits  by  way  of  a  Motion  for  an  In*- 
juneii^n. 

T  2  Sir 


1808. 
Nov.  nth. 
Order,  dis- 
missing a  Bill 
for  want  of 
prosecution 
after  three 
Terms  expired 
without  any 
step  taken,  ob- 
tained upon 
Motion  of 
course;  not 
reqniring 
noUco. 


39ift 
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i8oa. 


Dbgraves 

V. 

Lane. 


Sir  Samuel  RomiUy  and  Mr.  Home,  for  the  Defends 
ant,  insisted  upon  the  merits,  that  there  was  no  grounda 
for  the  Injunction ;  that  no  reason  was  given  for  the  de- 
lay ;  and,  as  to  the  point  of  form,  urged  the  great  incon- 
venience from  requiring  notice  of  the  Motion  to  dismiss 
the  Bill,  just  when  by  the  lapse  of  three  Tenns  witfi- 
out  taking  any  step  the  Defendant  is  entitled  to  the 
Order;  and  that  it  would  be  most  unreasonable  to 
permit  the  habit  of  giving  notice,  arising  from  mere 
courtesy,  not  authorized  by  any  principle,  to  grow  into 
a  rule  of  practice:  this  therefore  should  be  a  Motico 
of  course* 


Mr.  Hart,  for  the  Plaintiff,  admitting,  there  was  no 
rule,  requiring  notice  of  the  Motion  to  dismiss  the  Bill 
for  want  of  prosecution,  reUed  upon  the  universal  prac- 
tice of  the  Clerks  in  Court  to  give  notice ;  concluding, 
that,  if  the  Court  had  an  assurance,  that  the  Plaintiff 
was  serious,  and  did  not  seek  to  revive  the  cause  merely 
for  delay,  he  would  be  permitted  to  do  so ;  as  the  only 
effect  of  refusing  it  will  be  another  Bill. 


The  Lord  CHANCELLoa. 
Upon  the  Motion  to  discharge  this  Order  for  irregu- 
larity I  cannot  deny,  that  I  was  pressed  by  the  consi- 
deration, that  arose  out  of  the  courtesy,  which  is  repre- 
sented ais  universal :  but  I  was  obliged  to  withdraw  from 
that  feeling  by  my  conviction,  that  all  this  sort  of  cour- 
tesy leads  to  the  destruction  of  the  whole  benefit,  arisiiq; 
from  t}ie  rules  of  the  Court.  A  Judge  can  look  only 
.to  the  regular  practice;  and  perhaps  it  is  peculiarly  iit- 
cumbent  upon  this  Court  to  take  care  not  to  increase 
the  means  of  ^elay ;  which  is  already  sanctioned  at  least 
in  a  sufficient  degree.  One  of  the  greatest  hardships, 
attending  this  jurisdiction,  is  certainly  the  length  of  tioie 
the  party  is  obliged  to  live  in  thL|jCourt  before  the.  de- 
cision 
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t:i8ion  of  his  cause.  Upon  general  principles  therefore  I 
thought  myself  bounds  as  this  Order  was  regularly  ob- 
tained^  to  consider  it  so ;  and  to  refuse  to  discharge  it. 

The  next  consideration  is,  whether  any  reasons  are 
BOW  offered,  which  opght  to  induce  me,  not  to  discharge 
that  Order  for  irregularity,  but  in  effect  to  discharge  it; 
and  to  put  the  cause  in  the  situation,  in  which  it  was 
before.  One  reason  always  is,  that^  a  new  bill  may  be 
filed  by  the  Plaintiff*;  and  therefore  the  Defendant  sus- 
tains no  injury :  but  that  may  be  said  upon  every  occa- 
sion, where  a  bill  is  dismissed  for  want  of  prosecution; 
and  the  effect  would  be,  that  there  is  no  such  rule  of 
practice,  that  a,  Bill  may,  if  not  prosecuted,  be  dismissed 
at  a  certain  period.  With  regard  to  the  merits,  there 
is  no  evidence  before  me,  that  can  justify  me  upon  a 
principle,  that  will  stand  the  test  of  general  application, 
in  interfering.  The  Plaintiff  therefore  must  take  the 
chance  of  a  new  BilL 


1B0B. 


Dbgravbs 
Lanb. 


The  Motion  was  refused  with  costs  ( 13). 

(IS)  See  the  notp,  ante,  Vol.  XIV,  403. 


6CARTH,  Ex  parte. 


1808. 

Feb.2Ut,24th^ 

25ik. 

March  22d. 

^T^HIS  petition  was  presented  by  the  assignees  under  Id  BaDkmpt- 

a  country  Commission  of  Bankruptcy,  executed  in  cy  the  Assig- 

X^ancashire;   praying,  that  the   Commissioners  may  be  ^^^*  "®^  ^^ 

ordered  Commission- 
ers,    are  en- 
titled to  the  cnstody  of  the  proceedings. 
Commissioners  of  Bankruptcy  may  be  ordered  to  pay  costs  in  re- 
ispecl  of  conduct  oat  of  the  course  of  their  duty,  ^  Commissioners. 
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laos.         ordered,  to  deliver  up  to  the  Solicitor  for  the  assignees' 
^  ^^"""^  the  proceedings  under  the  Commission;  and  to  pay  the 

The  petition  was  the  consequence  of  disputes^  which 
had  arisen  in  this  bankruptcy^  between  the  assignees,  who 
were  appointed  under  an  order,  an4  the  Commissioners, 
relative  to  the  proof  of  a  debt;  which  was  rejected;  and 
it  stated,  that  the  assignees  applied  to  the  Solicitor,  who 
sue4  out  the  Commission,  for  the  proceedings ;  who  re- 
fused to  deliver  them ;  claiming  a  lien ;  and,  though  told, 
that  he  had  no  lien  upon  them,  persisted  in  hisi  re*. 
fi)sal ;  and  at  length  gave  them  up  to  the  Commissioners ; 
lyho  refused  to  deliver  them  to  the  assignees,  oh  the 
groupd,  that  one  of  the  Commissioners  intended  to  pre^ 
£^r  an  indictment  for  perjury  against  the  Solicitor  of  the 
;issignees;  but  an  inspection  of  the  proceedings  wa^ 
pfTered.  The  petition  stood  over  repeatedly :  the  Lof4 
Chancellor  expressing  much  dissatisfaction  with  the  conr 
duct  of  the  Commissioners ;  who,  in  disobedience  to  po- 
sitivc  orders,  persisted  in  their  refusal  to  admit  the  proof, 
and  to  produce  the  proceedings.  The  Commissioners 
also,  though  called  upon,  refused  to  make  any  affidavit. 
At  length  the  proceedings  were  produced  in  Court:  and. 
the  Commissioners  by  a  certificate  to  the  Lord  Chancelior 
endeavoured  to  justify  their  conduct;  inipeaching  that  of 
the  assignees  and  their  Solicitor. 

Sb  Samuel  RotniUy  and  Mr.  Johnson^  in  support  of 
the  petition,  upon  the  circumstances  pressed  for  costs 
against  the  Commissioners;  contending,  that  the  Lord 
Chancellor  in  bankruptcy  has  jurisdiction  to  order  the 
Commissioners  to  pay  costs;  as  well  as  the  Solicitor; 
though  there  are  also  other  means  of  punishment.  They 
said,  it  was  now  decided,  in  Ex  parte  Watson  {\^)y  that 

the 

4^4)  23d  March,  1706,  1  €ooke'$  Bank.  Zaio,  5th  «dit.  105; 
8th  edit.  124. 
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tlie  Commissioners .  are  not  entitled  to  keep  the  proceed-         1808. 

tngs;  mnd  that  it  was  absolutely  necessaryy  that  the- as-  ^  ^^""^ 

aignees  should  have  the  possession  of  them;  to  enable  e*        / 
them  to  proceed  under  the  Commission. 

Mr.  Fomblanque  and  Mr«  William  Agar,  for  the  Com- 
missioners: (giving  up  the  question  as  to  the  possession 
of  the  proceedings )  as  to  the  costs,  observed,  that  the 
luord  Chancellor  would  not  deal  with  Commissioners  in 
Bankruptcy  precisely  in  the  same  manner  as  with  Solicitors : 
the  former  being  his  Lordship's  own  officers,  charged  with 
judicial  duties ;  in  the  exercise  of  which  if  they  miscarry, 
it  will  be  attributed  to  error ;  and,  if  any  other  motive 
appears,  the  proper  course  is  to  remove  them  from  the 
trust,  in  which  they  were  placed.  The  error  of  the  Com- 
missioners in  this  instance,  conceiving  themselves  entitled 
to  retain  the  proceedings,  is  excused  by  the  general 
understanding,  without  any  qualification  until  lately,  that 
the  depositions  m  bankruptcy  are  not  of  a  public  nature ; 
but  are  taken  by  the  Commbsioners  only  for  their  own  • 

defence ;  and  on  that  account  even  a  copy  would  not  be 
granted.  The  qualification  upon  that  appears  only  in 
Mr.  Cooke's^  last^edition ;  referring  to  the  case  Ex  parte 
Watson.  There  is  no  instance  of  giving  costs  against 
Commissioners,  who  had  fallen  into  an  error  of  judgment. 
In  Johnson*s  Case  (15)  he  was  compelled  to  pay  costs, 
not  as  Commissioner,  but  as  having  acted  also  as  banker. 
These  Commissioners  were  acting  in  that  character  only : 
though  one  of  them  had  in  view  farther  what  he  con- 
ceived to  be  an  object  of  public  justice  ;  and  the  pos- 
session of  the  depositions  was  material  for  their  defence 
against  this  Petition.. 

The 

(|a)    Ex   parte    Edwards^     charged  with  Custs^  see   E:f 
apte.  Vol.  VI,  3.    That  Com-     parte  Scarlh,  XIV,  204. 
l|lji^2»}onerf(,  ge neratly,  are  uot 
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SCARTU» 

Ex  parte. 


Feb.  25M. 
March  224L 


The  Lord  Chancellor. 
The  question^  whether  the  Commissioners  are  entitled 
to  have  the  cuistody  of  the  proceedings,  has  been  deter- 
mined a  considerable  time.  The  case  Ex  parte  Watmmf 
in  1796,  is  a  direct  decision  upon  it.  In  the  case  of 
Mr,  Johnson^  a  very  honorable  man;  I  made  him  pay 
the  co9ts>  as  what  he  had  done  was  not  ib  the  line  of 
his  duty  as  a  Commissioner ;  and,  if  Commissionen^ 
admitting,  that  they  knew,  that  by  law  they  were  not 
entitled  to  keep  the  proceedings,  and  notwithstanding  aH 
the  inconvenience,  should  persist  in  with-holding  them  for 
the  purpose  of  a  prosecution,  to  be  commenced  six  months 
afterwards,  it  would  be  difficult  to  represent,  that 
they  were  so  acting  in  the  course  of  their  duty,  as 
Commissioners. 


The  Lord  Chancellor  adjourned  the  question  of 
costs ;  for  the  purpose  of  giving  the  Commissioners  an 
opportunity  for  consideration;  intimating,  that  he  might 
be  compelled  to  take  a  step  with  respect  to  future  (16) 

Commissions, 


(16)  Mr.  ChriUian  (  2  Chr. 
Bank.  Lmo^  221  ),  suggests 
an  easy  remedy  in  such  a 
case,  by  a  renewed  Commis* 
sioD.  llie  Lord  Chancelior 
however  gives  no  intimation 
in  favour  of  that  course ;  and 
it  9eeTns  qnesiiooable.  The 
jSUtate  5  Qeo.  II.  c.  32. 5.  44, 
after  declaring,  that  po  Com- 
mission shall  abate  by  the 
d^ath  of  the  King,  proceeded 
thus :  **  aud  if  it  shall  be  ne- 
**  ceuary  to  renew  any  such 
**  Conimission  by  reason  of 
<'  the  death  of  the  Commis- 
«« siuoers,    named    in    such 


**  Commission,  so  that  a  saf- 
**  ficient  number  of  Commis- 
'*  sioners  thall  not  be  Hvmg, 
**  who  oaa  act  therein,  or  for 
**  any  other  cause,  in  every 
**  such  case  such  Commission 
"  shall  be  renewed."  Is  not 
the  true  construction  of  this 
clause,  that  the  Commission 
shall  be  renewed  in  every 
such  case  of  neeessUy^  as  that 
particularly  specified ;  where, 
for  instaoce,  one  of  thres 
surviving  Commissioners  Is  a 
lunatic,  or  resident  abroad, 
or  refuses  to  act ;  so  thi|t 
there  is  not  a  sufficient  omn- 

ber, 


cASEis;  m  chancery;  sqoit 

Commissions,  in  which  he  should  feel  great  reluctance;         1808; 
andy  bein^  afterwards  informed,  that  the  prosecution  was      Scarth' 
persisted  in,  and  the  Bill  found,  s£tid,  the  issuing  of  all      Ek  parte. 
Commissions  to  these  Commissioners  should  be  suspended 
until  the  event  of  the  indictment :    but  upon  the  sub- 
mission of  the  Commissioners,  a  compromise  taking  place 
with  the  assignees  and  the  solicitor,   his  Lordship  ex- 
pressed  his   satisfaction  at  not  finding  it  necessary  to 
make  any  Order. 

ber,  who  can  or  will  act  ?  6  Oeo.  IV,  c.  16, «.  26,  passed 
This  special  direction,  with  since  the  above  observations 
the  particular  instance  of  a  were  written,  provides  short- 
case  of  absolute  necessity,  ly  and  generally,  that  '*  if  by 
must  have  some  eflect;  and  ^'reason  of  the  death  of 
Uie  words  **  any  other  cause''  **  Commissioners,  or  for  any 
are  restrained  by  tbe  con-  **  other  cause,  it  become  ne- 
text;  and  cannot  be  under-  **  cenary^  any  Commission 
stood  in  their  unlimited  sense,  may  be  renewed:  still  im- 
as  importing  an  absolate  dis-  porting,  though  not,  as  the 
cretion.  repealed  Act,  particularly  spe- 
The  General  HankraptAct,  cifying,  a  case  of  necessity. 


[297] 

1808. 

WARD  V.  HEPPLE.    .  Jtclyl4«A,15ift, 

26/iL 
MOTION  was  made,    that  the    former  agent  in    Lien  of  the 
town  for  the  Defendants  may  be  ordered  to  deliver  agent  in  town 
to  the  Defendants  or  their  present    agent    iail   deeds,  ^V^^  ^«  P*- 

papers,  &c.  in  his  custody,  belonging  to  the  Defendants,  f®"  f      ,  ^ 

,       ni.**  1.         1111.1*      J  hands  for  what 

on  payment  only  of  what  if  any  thmg,  shall  be  found  ^^  j^^  ^ 

due  from  the  present  Solicitor  in  the  country,  to  him,  as  y^^^^  ^^  agent 
agent  in  the  cause.  in  the  cause, 

from  the  Soli- 
The  late  agent  in  the  cause  claimed  a  lien  upon  the  citor  in  the 
papers,  not  only  for  what  was  due  to  him  from  the  pre-  country, 
sent  Solicitor,  which  Was  admitted  to  be  tnfluig,  but  also 

for 


A 
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laoa^ 


Waed 

Hepple. 


|br  what  wan  due  to  biro,  as  agent  in  the  oauae>  by 
the  former  Skllicitor ;  amowtipg  tQ  ^^ ;  for  which  and 
Ofjiier  debts  he  vas  a  pri^ner  in  Dot)^  gaol :  the  Defi^- 
dailt(9  insiatiogn  tbat  he^  had  been  over  paid ;  having  re> 
oeired  from  them  65/. ;  the  agent  opposing  to  that  alle* 
gation  the  length  of  the  pleadiiigs,  and  the  nature  of  the 
cause ;  in  the  course  of  which  one  of  the  Defendants 
oame  to  town:  and  transacted  business  personally 
him. 


]\Ir.  Hd^rt  and  Mr.  Home,  in  support  of  tbe  Motion, 
€Qj)tended»  that  the  agent  in  town  has  no  lien  upon  the 
pap^ ;  as  there  is  no  confidence  between  him  and  the 
s^itor^  Thqy  said,  ther^  was  nothing  ^i  pript,  relative 
to.  this  pointy  except  the  case  of  Farewell  y.  Cok^  (  n)s 
and  what  was  said  by  the  Lord  Chancellor  in  Barker  ▼• 
Dade  ( 18 ),  that  the  Clerk  in  Court  was  tbe  proper 
officer  of  the  Court ;  and  the  Solicitor  a  new  character 
introduced. 


[  298] 


Sir  Samuel  RomiUy  and  Mr.  BeU,  for  tbe  Agents  in- 
sisted upon  the  lien ;  and  put  tbe  case  of  a  Bill  dis- 
missed by  the  agent's  Aegligenee  in  not  instructing  Coun- 
sel; who  would  be  liable  to  an  action  by  the  suitor. 


The  Lord  Chancellor  said,  he  thought  this  point 
had  been  determined  in  this  Court;  and  by  analogoas 
cases  at  Law;  and  apprebendedf  that  the  Hen  could  not 
1^  maintained :  the  agent  being  considered  as  paying 
Uie  Clerk  in  Court  upon  the  credit  of  the  Solicitor  in 
the  country. 


The  Register  was  directed  to  search  for  precedents  | 
and  an  Order  was  made,  that,  the  Defendants  under- 
taking to  pay  the  late  Solieitor  in  the  cause  in  the  country 

what 
(17)  2  P.  WUL  AW.  Ci3)  Aoto,  Vol.  V I,  681 ; 

8C0  087. 
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•what  should  appear  to  be  due  upon  taxation  he  should 
deliver  his  bill ;  and  the  agent  in.  town  should  be  at  li- 
berty to  deliver  his  bitt  to  the  Def^ndant^  as  agent  for 
that  Solicitor  in  all  business^  done  by  him,  for  the  Defen- 
dantSj  as  Solicitor  in  this  cause,  or  otherwne :  the  De- 
fendants undertaking  to  pay  the  agent  what  shall  appear 
to  he  due  to  him  after  deducting  what  they  have  paid  to 
the  Solicitor..  The  Master  weis  directed  to  tax  such  bills  i 
to  take  an  account  of  the  money  advanced ;  and  to  ascer* 
tain  the  balance,  if  any  due  to  the  agent.  It  was  declared| 
that  the  agent  in  town  has  a  lien  upoti  the  deeds, 
papers,  &c.  in  his  hands,  for  such  balance,  due  to  him 
from  the  late  Solicitor  in  the  country  (19))  and  the  De« 
fendants  were  ordered  not  to  pay  the  balance,  or  any  part 
thereof,'  if  found  diie  from  them,  to  him  without  the  con<^ 
sent,  of  the  agent.  The  Defendants  were  ordered,  pur- 
suant to  such  their  submission,  to  pay  to  the  agent  what 
should  appear  to  be  due  to  him,  after  deducting  what  they 
have  paid  to  the  late  Solicitor  in  the  country;  and  to  pay 
to  that  Solicitor  what  shall  appear  to  be  due  to  him,  afte? 
the  payments,  alreadj  made  to  liiipj  apd  the  payments, 
*  which  they  shall  make  to  the  agent  in  town  in  pursuance 
of  this  Order ;  and  thereupon  the  late  Solicitor  in  the 
country  was  ordered  to  deliver  to  the  Defendants  all  the 
deeds,  papers,  &c.  in  his  custody,  belonging  to  th^m; 
and,  die  Defendants  undertaking  to  re-d^liver  the  deeds, 
papers,  &c.  now  in  tlie  custody  of  the  agent  in  town, 
in  ease  the  Court  shall  at  any  time  order  them  so  to  do, 
•that,  agent  was  ordered  to  deliver  all  such  deeds,*  pa* 
pers,  &c.  to  the  Defendants ;  and  Uberty  was  given  tp 
him  to  apply  to  have  them  re-delivered  to  them  (  SO  )• 


1808. 


HfiPPitP. 


[♦299] 


(19)  Post,  Efs  parte  Sie$h, 
Vol.  XVI,  IGl,  4,  Bratf  V. 
//lae,  6Pri.  203:  but  the 
Client  cannot  tax  the  Agent's 
bill  :  WMbore  v. Bryan,  8  PrL 
677 :  as  to  the  right  of  the 


Solicitor  to  tai  it  seo  Beamed 
on  Costs,  904>  ^q. 

(20)  See  as  to  the  lien  ge- 
nerally, post.  Ex  parte  Stcrl" 
ing,  Vol.  XV<,  Wp  *Rd  the 
note,  259. 


tea  CASES  IN  CHANCERY. 


1806. 
Hot.  eiil,  17rt,  PALMER  V.  Lord  AYLESBURY. 

21sf. 
WitneMei  A^   Issue  had  been   directed  in  this  cause,  and  an 

baTing  been  Order  was  made  (  SI ),  that  the  depositions  of  the 

examined  d^    PlaindflTs  witnesses   may  be  read  at  the  trial,  in  case 
otM  eue,  ^™  guch  witnesses  or  either  of  them.shaD  be  then  dead,  or 

^  .  ,    ^  .  proved  to  be  in  such  a  state  of  health  las  not  to  be  ca- 

tnal  at  law,      *.  ,  _      . 

theexamina.    pable  of  attendmg. 

tion  of  another 

witness  is  not      Sir  Samuel  RamiBy  and  Mr.  Hart,  for  the  Plaintiffi 

permitted  moved  on  the  first  day  of  Michaebnas  Term  before  the 

without  strong  j^^  Chancellor  and  the  Master  tyf  the  Rolls,  that  thd 

circumstances;  ^^^jj  gho^ld  be  postponed;  and  that  the  Plaintiff  should 

^*  ^^?  .       I  be  at  liberty  to  examine  a  witness /fe  6^114?  esse* 
condEjectment  '' 

brought  after 

verdict  for  the  Defendant  the  examinatioo  of  a  witness,  prodqced 
at  the  trial,  who  had  not  been  examined  under  a  Bill  to  perpetuate 
testimony,  was  permitted;  not  as  to  other  witnesses. 


[  800  ]  The  Lard  Chancellor; 

Nov.  11  th*         I  have  found  this  case  in  the  Register's  Book.    A  BiU 

to  perpetuate  testimony  was  filed  by  the  Defendant  in  an 
ejectment ;  who,  after  it  had  been  carried  down  by  the 
Plaintiff  at  Law  three  or  four  times,  vnthout  going  to 
trial,  at  length  obtained  a  verdict.  Another  ejectment 
being  afterwards  brought  against  her,  she  made  an  ap- 
plication for  liberty  to  examine  a  witness,  who  had  not 
been  examined  in  the  cause  in  this  Court ;  but  was  exa- 
mined upon  the  trial.  The  objection  was  taken,  that 
she  might  have  examined  that  witness  here  before;  hut 
Sir  Thonuis  Clarke   permitted  that  examination.     His 

reason 

(21)  Ante,  170.   CoHieii  v.  Carbeti,  I  Vet.  Sr^Bea.  21,  334. 
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reason  must  have  been,  that  the  Plaintiff,  filing  a  Bill  to 
perpetuate  testimony,  meaning  to  use  it  as  a  defence 
against  an  ejectment,  if  the  witnesses  could  not  be  pro- 
duced at  the  trial,  was  not  bound  to  examine  all  the 
world ;  and  that  person  having  been  examined  at  the 
trial,  and  another  ejectment  being  brought,  another  Bill 
to  perpetuate  testimony  might  be  filed ;  and,  to  prevent 
that  circuity,  the  examination  of  that  witness  was  al- 
lowed. I  collect,  that  the  Master  of  the  Rolls  must 
have  gone  upon  the  fact,  that  the  witness  had  been 
produced  at  the  trial,  from  this  circumstance;  that  die 
application  was  to  examine  that  witness/, and  others; 
those  others  not  being  stated  to  have  been  examined  at 
the  trial;  and  the  Order  was  confined  to  that  witness, 
who  had  been  examined  at  the  trial ;  and  was  not  granted 
as  to  the  others. 


300 

1808. 

PalMbr 

v. 

Lord 

Aylbsburt. 


ne  Lord  Chancellor. 
I  have  received  a  communication  from  the  Master  qf 
the  Rolls  upon  the  question  in  this  cause  upon  the  ap- 
*  plication  to  examine  a  witness  de  bene  esse;  and  the 
opinion  of  us  both  is,  that  this  is  a  Motion,  which  can- 
not be  made  with  effect  without  laying  before  die  Court 
very  strong  circumstances  to  induce  the  Court  to  permit 
the  examination ;  and,  without  saying,  that  it  cannot  be 
^granted  ia.any  case,  we  do  not  think  it  can  in  this. 


JVov.aUfS. 


[♦8011 
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IN  THE  COURT  OF  EXCHEQUER. 


•*"f     »'■  ■■ 

*   ■ 

1808. 
Nm).  nth. 
Interest  upon 
a  legacy  to  a 
wife  or  a  na- 
tnral  child  not 
allowed  from 
Testator's 
death ;  a^  it 
Is  tt  kidt  6( 
a  legitimate 
chbd  by  way 
of  mainte- 
nance. 


[  •802] 


JLord  Chief  Baron  Macdonald. 

4  • 

(Thompsok, 
Barons  ^  Graham, 

LOWNDES  t^  LOWNDES  («2). 

.  J/^ILUAM  LOWNDES  by  his  WiU,  dated  the  8d 
jMbjr,  1805,  gave  and  bequeathed  to  ti^natees  the.  sum 
of  20,000/.  sterling ;  upon  trust  to  lay  it  out  with  eoDSeiit 
of  his  wife  and  daughter  at  interest  in  Government  or 
real  securities,  and  from  time  to  time  during  the  life  of 
Elizabeth  his  wife,  and  when  and  as  and  after  the  mterest, 
dividends,  Of  annual  produde,  of  the  said  trust  monies 
should  become  due  and  payable,  to  pay  to  the  said  Ettza- 
befh  hid  wife ;  and  from  and  after  the  death  of  EUxabeik 
l^is  wife,  in  tk^ust  from  time  to  time,  after  the  same  inte- 
Vest,  dividends,  and  annual  produce,  should  become  doe, 
to  pay  to  his  daughter  for  life ;  with  a  powet  of  appoint- 
ineAt  to  liis  daughter.  After  disposing  of  the  S0,000/. 
♦  in  several  events  which  never  occurred,  the  Wffl  pro- 
ceeded thus: 


tt 


I  give  and  bequeath  to  my  said  daughter  EUxabelk 
"  Lowndes  and  to  Thomas  Lowndes,  their  executors  &c. 
**  the  sum  of  3000/.  sterling  upon  trust  that  they  the 
''  said  Elizabeth  Lowndes  and  Thomas  Lowndes  and  the 
**  survivor  shall  lay  out  and  invest  the  same  at  interest 
"  in  Government  or  real  security  and  shall  from  time 

"to 

(22)  Ex  relatione. 
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Md 


«f 


<« 


to  time  during  the  natural  life  6f  WiUiam  Hodk  aM 
when  or  after  the  dividends  intereit  or  yearly  inoomfe 
*^  of  the  said  last-mentioned  monies  should  bbcom^  dllf^ 
''  and  payable  pay  the  same  dividends  interest  and  in- 
**  eome  into  th«  proper  ilAndiS  of  the  6tdd  WtUidm  Uooi 
**  for  his  support  mA  maihtteilaniee  ilo  and  ih  dUch  isiktk^ 
**  ner,  that  he  may  Aot  ^ectaa%  anticipate  asbigti  <ilhai^ 
or  incumber  the  grgwiffg  payments  thereof." 


€t 


ifKn* 


LoWNDKi 
P. 


After  the  death  of  William  Hook   the  testator  be'' 

queathed  the  stock  upon  other  trusts ;  subject  to  a  power 
^  appointment  to  WiUiam  Ifydi  attfbbgst  hh  ehildlren. 
The  testator  als6  bequeathed  in  the  same  ternn»twO 
other  sums  of  3000/.  each  to  two  other  children  jof  klie 
name  of  Hoot.  The  three  legatees  of  that  name  were 
i^  hatorad  chfldren ;  and  were  inlSuits  at  the  time  e^  his 
Hieath.  He  also  gaYd  soihe  MnaH  annuities  t  thift  ftn^ 
pityiseAt  to  begin  Mid  Ixi  Made  ttt  the  eiid  of  rfiMe  en- 
lettdat  itioi^ft  next  liftef  hk  decetuie. 


The  testatolr  died  on  the  Stb  of  DeeenAfk^  \90li% 
lemting  his  wife  EUxaheik  L&^mdei  aiid  hiH  daughter 
EMxubtti  Lo^md94  enrfiving. 

Elbsaheth  Laumdea^  the  widow,  £ed  ill  FHiruiii^, 
IdOT,  intestate ;  and  Elizabeth  Lfhimd^Mj  Ae  daughter, 
was  her  administratrix. 

It  did  Ml  ttffptht  lA  thte  ^fise j  tt^al  EUtahM  Lirtohdes 
the  widow,  had  any  other  provision  than  that  aHiAi^ 
from  the  20,0001.,  bequeathed  to  her  by  the  Will ;  and 
the  in&ntis  ^e  Hdokit,  we»i^  ^hely  iiiij^videA  tbt  ex- 
cept by  the  Will/ 

The  only  questions  discussed  were,  whether  the  widow 
ir*B  eatitleA  to  iiitiB^eiit  «ipon  the  ^,000/;  firom  the  death 

of 
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XWB. 


Lowndes 
jlowndks. 


of  the  .testator;  and  whether  the  Haoks,  the  infiuit  nt- 
tural  children  of  the  testator,  were  also  entitled  to  fak^ 
rest  from  the  death  upon  their  legacies. 

The  widow  lived  only  two  months  after  the  testalor : 
but  it  was  insisted,  that,  if  interest  on  the  HOfiOOL  begim 
to  run  from  the  death  of  the  testator  in  favour  of  the 
widow,  it  would  continue  in  favour^  of  the  daug^tler,  Ae 
next  taker  for  life,  notwithstanding  she  had  other  pro- 
visions under  the  WilL 


The  cases  cited  were  Beckford  v.  TMn  (23).  Cricket 
V.  l^olby  ( e4 )•  Gib$(m  v.  BM  (25),  and  Spmrwa^  n 
Glyn  (26). 


[♦804] 


At  the  hearing  the  Court  inclined  against  giving  n 
rest  from  the  death  of  the  testator  in  either  case ;  and 
Baron  Thompson  observed,  that  in  the  latter  part  of  the 
Will  the  testator  gives  some  annuities ;  and  directs,  tfiat 
the  payment  shall  begin  at  the  end  of  three  months  fion 
the  death;  and  observed  &rther,  that,  to  suppoKt  the 
cUdm  of  interest  upon  the  20,000/.,  it  most  be  aiguod, 
that  the  daughter  Elizabeth  Lowndes,  who  was  adiilt» 
would  be  immediately  entitled  to  interest  from  the  deadi 
.^of  the  testator,  i(  EUxabeth  LowmieSi  the  mother,  had 
died  in  the  testator's  life. 


iVbv»  17/ A.         The  Lord  Chief  Baron  delivered  the  opinion  of  the 

Court. 


We  have  taken  this  case  into   consideration  not  so 
much  from  any  difficulty  we  entertained  upon  it  as  out  of 

respect 


(23)  i  Fef.  308. 

(24)  Ante,  Vol.  Ill,  10. 


(26)  Ante,  VoL  VII,  89. 
(26)  Ante,  Vol.  IX,  483. 
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respect  to  die  opinion  of  Lord  Almnley  (  27 )  in  Cricket 
y.  Dolby.  The  point;  raised  as  to  the  20,000/.,  is,  whe- 
ther interest  is  to  be  given  to  the  wife  immediately  from 
the  death  of  the  testator.  In  respect  to  ^  child,  it  is 
dear,  interest  should  be  given  from  the  death  of  the  tes- 
tatoi^ ;  not  so  much  from  the  neat  connection  with  him  as 
from  the  imbecility  of  the  child.  The  Law  cannot  make 
liice  difltinotions  as  to  the  ages  of  infants ;  and  considers 
all  under -twenty-one  as  equally  incapable  of  providing 
for  themselves.  Very  different  is  the  case  of  the  wife. 
Ijord  Alvanley  threw  out  an  opinion  in  favour  of  the 
wife ;  l>ut  in  the  very  same  sentence  said,  he  knew  of  no 
cose  to  decided.  In  the  absence  of  any  authority  to  sup- 
port U8  in  giving  interest  to  the  wife  from  the  death  of 
the  testator  our  opinion  is,  that  we  are  not  authorized  to 
it. 
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"With  respect  to  the  natural  children,  it  is  clear,  that 
b]|Law  they  are  strangers  to  the  testator.  In  Beck" 
ford  -  V.  Tobin  Lord  Hardwicke  conceived,  that  the  tes- 
tator by  directing  maintenance  out  of  the  interest  in- 
tended, that  interest  should  be  given  from  the  death. 
But  in  this  case  there  is  no  scintilla  of  intention  to  be 
collected  from  the  Will ;  as  there  was  there  from  the 
Codial. 


It  is  plain,  that  the  particular  words,  used  in  this  be- 
quest, were  to  mark  his  intention,  that  the  fund  should 
not  be  alienated. 


[305] 


Upon  the  whole  therefore  we  are  of  opinion,  that 
Beither  the  widow  nor  the  daughter  are  entitled  to  in- 
terest on  the  '30,000/.  from  the  testator's  death  ;  and 
also,  that  the  natural  children  are  not  entitled  to  interest 
from  his  death. 


(27)  Ante,  Vol.  Ill,  12, 16 ;  see  the  notes. 
Vol.  XV.  U 
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KIRKBY  RAVENSWORTH  HOSPITAL, 
*8*^  Ex  parte. 

No  general  ¥JNDER  the  authority  of  Letters  Patent,  dated  ibc 
appointment  2d  and  Sd  of  PhiUp  and  Mary,  Kirkhy  Raoau- 

ofVuitor.  v^-noorth  Hospital  was  founded  in  1556  by  Dr.  Dakym, 
clodingaCom-  -g^^^^  ^^  ^^^  Vvmh.  The  Statutes,  made  by  the 
II118810II  of  Cat*  .  , 

ritable  Uses     founder,  after  directing  the  mode  of  electing  the  wardens, 

under  the  Sta-  o^^ry  second  year,  and  specifying  their  duties,  and  the 
tnte  43  Elite,  compensation  they  should  receive,  besides  their  neces* 
e.  4,  from  spe-  sary  expences,  provided  (  28 ),  that  if  m  making  up 
oial  powers,  their  accounts  any  doubt  or  any  other  thing  huitfid 
that  would  fall  ^o   the  said    alms-house   or   hospital   shall   arise  which 

wiuiin  tne  ge-  ^jn^not  be  decided  and  ended  by  the  care  and  discie- 

neral  tisitato-    •  <•     i  i 

.  ,  tion    of    the   two  wardens,    rector,    vicar,    or  curate, 

nal  power ;  as  iff  ' 

powers  to  the  '^^  school-master,  then  the  new  wardens  shall  within 
Ordinary  to  ^^^^J  ^y^  ^^^^  ensuing  lay  thb  matter  befiye 
interpret  and  the  Ordinary  of  the  place ;  and  shall  take  care, 
deter-  r^QQ^n  *that  the  old  wardens  shall  answer  before  the  said  Or- 
™*"®  dinary  concerning  their  doings,   **  juxta  Formulam  Ex^ 

doubts  upon     u  ^i^^i^  .   y^  Cantingii   de  ReUgione  Domi:'     The 

^       .•       '  «  election  of  a  school-master  was  appointed  (9&)  to  be  by 
of  amotion  and  . 

Donishment       *^®  *^^  wardens,    and  the  rector,  vicar,  or  curate,  and 

and  of  appoint-  ^^^  churchwardens,  of  the  parish,  or  the  major  part  of 

ment*  to  the  them ;  and  it  was  provided,  that,  if  they  neglect  to  substi- 

Ordinary,  and  tute  a  master  within  sixty  days  after  the  death,  privation, 

to  the  Dean  or  promotion,  of  the  former  master,  then  the  substitution 

and  Chapter  of  ^f  ^.jjg  g^jj  master,  if  made  within  thirty  days  after  notice 

York,  in  cer-  ^  ^j^^^^^  ^j^^j  p^^j^j^  ^^  ^j^^  jj^^  ^^  Chapter  of  York\ 
tain  cases,  Ac.  w%A 

the  whole  visi-  ^^ 

torid  power.  (28)  ^t-  8-  W  Ch.  6. 

particularly  as  to  the  administration  of  the  landed  property,  not  being 
intended  to  be  given  to  the  Ordinary,  as  Visitor. 

Objection  to  the  Decree  under  a  Commission  of  Charitable  Uses, 
as  having  issued  in  a  case  not  warranted  by  the  statute  43  Etiz.  c.  4. 
nay  be  in  the  form  of  Exceptions. 
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tad,  if  they  omit,  &c.  Ilie  appointment  for  that  turn  only         1808. 
shall  devolve  to  the  Bishop  of  Chester ;  or,  if  the  See  be  -*  J^'^^^xtx 
vacant,  to  the  Dean  and  Chapter.  vbnswortr 

Hospital, 

It  wad  farther  provided  ( 80 ),  that,  if  the  master  be  ^  ^^^* 
addicted  to  gaming  or  drinking,  or  be  disgraced  by  any 
other  crime,  that  shall  stand  in  need  of  Ecclesiastical 
Correction,  this  shall  be  punished  by  the  Ordinary  of  the 
place  according  to  the  rules  and  canons  of  the  Ecclesias* 
tical  Law ;  by  whom  also,  if  the  crime  require  it,  the 
master  shall  be  removed  from  his  office:  also  (31 ),  that 
if  the  money,  (  6/.  directed  to  be  kept  in  a  chest  in  the 
parish  church  for  the  use  of  the  alms-house,  and  lent 
only  upon  good  security  for  repayment  within  six  months) 
be  taken  out  by  rapine,  &c.  the  wardens  and  school- 
master shall  so  long  be  deprived  of  their  salaries  by  the 
Ordinary  of  the  place,  until  the  money  be  restored ;  arid 
in  such  cato  thefe  shall  be  a  power  in  the  Ordinary  to 
sequester  the  profits;  and  to  make  inquiry  concerning  ^ 
the  premises,  when  he  pleases. 

The  provision  (  82  )  as  to  the  interpretation  of  the  Sta-: 
tutes  was  thus  expressed : 

*^  Also  I  will  ordain  and  appoint  that  if  any  doubt  shall       [  307  1 

^'  arise  concerning  the  meaning  of  the  Statutes  already 

**  published  or  shall  hereafter  be  set  forth  by  me  or  any 

**  therfeto  lawfully  authorized  that  doubt  of  whatsoever 

*'  nature  shall  be  interpreted  altered  or  made  new  by  me 

^  John  Dahyn  if  I  please  to  have  it  so  while  I  live :  but 

''  if  any  doubt  shall  happen  when  I  am  dead  I  will  that 

*'  it  be  determined  and  interpreted  by  the  Ordinary  of 

*'  the  place  with  as  much  regard  to  the  grammatical  jiense 

"  as  maybe." 

Thcf 

(90)  Ch.  11.  (31)  Ch.  31.  (32)  Ch.  36. 

U3 
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1808.  The  next  chapter  (  83 )  declared,  that,  if  at  any  time 

KirkbyRa-   ^^^^w^cJ^s,  school-master,  or  poor  peojJe,  of  the  hoe-- 
VBN8WORTH   pita].  Or  any  of  them,  shall  sell,  mortgage,  or  any  other 
HospiTAi^     way  alienate,  any  of  the  lands,  &c.  pertaining  to  it,  other- 
wise ,than  by  leasing  for  years  at  the  wonted  rent,'  at 
least,  gr  shall  permit  any  of  the  lands  or  other  premiBes 
to  be  unjustly  usurped,   &c.  and  shall  not  resist  die 
usurpers,  &c.  to  the  utmost  of  their  power,  and  if  nftet 
such  an  attempt  the  master,  wardens,  and  poor  people 
do  not  bring,  and  effectually  prosecute,  an  action  at  law 
against  the  usurpers  within  half  a  year,  he  ( the  founder  ) 
willed,   ordained  and   appointed,    that   the  Dean    and 
Chapter  of  Yori  shall  have  power  and  authority  to  expel 
and  remove  as  they  like  the  two  wardens  and  school-master 
or  any  of  them  alienating  or  consenting  to  the  aliena- 
tion, &c.  and  to  appoint  others,  &a  who  will  claim  and 
ri(gam  the  lands  usurped,    &c. ;    and  apply  and  restore 
the  same  to  the  hospital,  and  reform  the  neglects,  .&& 
and    preserve   the    hospital    in  its  primitive  state  and 
condition  as  much  as  in  their  power,  answerable  to  the 
Statutes  of  the  founder  and  of  all  and  every  the  bene- 
factors ;    and   that   the    said   Dean   and  Chapter  shall 
have   thirty  shillings   yearly  for   their  concern  of  the 
premises :  viz.  ten  shillings  out  of  the  stipend  of  the 
two  wardens,  and  twenty  shillings  out  of  the  master*8 
^salary;  until   the  hospital  be  restored  to  its  pristine 

■ 

state ;  to  cease,  when  this  shall  be  effected. 


[♦308] 


A  Motion  was  made,  that  a  Commission  of  charitable 
uses  should  be  quashed ;  as  having  issued  improperly, 
in  this  case;  not  being  warranted  by  the  Statute  (94)^ 
The  Lord  Chancellor  directed  a  case  to  be  made  for  the 
opinion  of  the  Court  of  King's  Bench  upon  the  questioDV 
whether  there  were  a  visitor,  governor,  or  overseer,  or 

visitors. 


(S3)  Ch.  36. 


(34)  Stat  43  EUx.  e.  4. 
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wkors,  governors,  or  OTerseefs,    of  the  hospital,   ap^         1M8. 
pointed  within  ihe  meaning  of  the  Statute  43  EUx.  c.  4.       ^    ^^^'r    * 

▼BM8WORTH 

.  The  certificate  of  the  Court  of  King's  Bench  ( 35  )  stated     Hospital, 
their  opinion,  that  there  are  not  any  visitor,   governor,  porn. 

or  overseer,  *  or  visitors,  governors,  or  overseers,  of  .the 
said  hospital,  appointed  within  the  intent  and  meaning  of 
the  Act  43  Elia.  c.  4.  so  as  to  exchide  the  applioation  of 
the  powers,  granted  by  that  Act. 

Exceptions  were  then  taken  to  the  Decree  of  the  Com- 
missioners, upon  the  ground,  that  they  had  acted  without 
authority.  Early  in  the  argument  an  objection  was  taken 
to  the  form  of  proceeding,  by  Exceptions,  instead  of  by 
Motion ;  in  which  objection  the  Lard  Chancellor  at  first 
concuraed;  but,  considering  the  Motion  to  quash  the 
O^nmission  as  still  depending,  permitted  the  argument 
to  proceed ;  and  afterwards  held,  that  ihe  Exceptions 
were  not  irregidav. 

Mr.  Richards  and  Mr.  Bell,   in    support   of    the 
Eixceptions. 
There  is  a  sufficient  appointment  of  visitor  of  this  hos- 
pital, that  does  not  admit  the  application  of  the  powers, 
♦  given  by  the  Act  of  Parliament  (36).    No  objection  to      [  *309  J 
the  appointment  of  visitor  arises  form  the  appointment 
of  particular  persons  to  transact  some  part  of  the  con* 
cems  of  the  institution.    Thus  the  reference  of  the  par- 
ticular duty  of  removing  the  wardens  and  school'-masters 
ta  the  Dean  and  Chapter  of  York  does  not  exclude  the 
appointment  of  ^  a  general  visitor ;  who,  though  he  is  not 
to  interfere  in  that  particular  duty,  is  the  visitor;  if  in- 
tended by  the  founder  to  fill  that  station.    To  constitute 

a  vbitor 

(35)  The  case  of  Jrtr%  Raveimcorth  ticspUal,  B  JBtrtl,  221. 
(96)  SUt.  43  Elix.  e.  4. 
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1808.  a  visitor  no  form  of  wordsy  no  legal  phrase^  is  necessafy* 

^     "^^^^^-^  The  appointment  depends  entirely  upon  the  intention  of 

VBNSWORTH  ^®  founder.    The  35th  Chapter,  declaringi  that,  if  any 

'  HospiTAi«9  doubt  shall  arise  concerning  the  meaning  of  the  Statutes, 

JSb  jMflei  jj  gjj^u  Y^  determined  and  interpreted  by  the  Ordinary, 

is  decisive.  The  interpretation  of  the  Statutes,  which 
is  there  expressly  given  is  a  very  high  act  of  visitatorial 
power ;  carrying  with  it>  as  a  consequence,  the  power  of 
enforcing  them. 

In  the  case  of  The  Attorney  General  v.  Talbot  (S7) 
Lord  Hardwicke  held,  that  no  particular  or  techincal 
words  are  required  to  create  a  visitor ;  if  that  intentioo 
appears ;  which  is  to  be  collected  from  the  whole  instru- 
ment ;  that  the  Lord  Chancellor  was  general  visitor  by 
the  direction,  that  omnes  Socios  S[  singulos  Donu^  prm* 
dicta  annis  singulis ,  si  opus  fuerit^  poterii  Visiiare;  ^, 
si  quid  inter  eos  repererit  corrigendutk,  iUud  cum  aS" 
sensUf  Sfc*  corrigat  ^  puniat.    His  Lordship  also  rdiet 
on  the  power  to  constitute  the  Statute.   The  same  general 
doctrine  is  laid  down  by  Lord  Mansfield^  then  Solidtor- 
Greneral,  and  afterwards  from  the  Bench,   in  Si*  Jakn*s 
College  V.  Todingion(38);    and  again  by  Jjord Hard- 
wide  in  The  Attorney-General  v^  MiddleUm  (  S9}. 

[  310  ]  The  words  in  this  case  are  most  appropriate  to  express 

the  visitatorial  power.  Any  doubt  is  not  <Hily  to  be  in* 
terpreted,  but  also  to  be  determined,  by  the  Ordinary. 
The  Commissioners  have  exceeded  their  power;  which 
did  not  extend  to  making  Statutes,  against  the  express  in* 
tention  of  the  founder,  that  his  Statutes,  unless  changed 
by  him,  should  not  be  changed,  violated,  or  broken; 
reserving  to  himself  the  power  of  making,  altering,  and 

inters 

(37)  3  Atk.  002.  1  Fei .  78.  (39)  2  Yes.  327, 

•  (38)  1  Bur.  168;  see  200,  201. 
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interpreting;  and  giving  the  power  of  interpreting,  and 
determining  doubts  after  his  decease  to  the  ordinary* 
The  case  of  The  Poor  of  Chelmsford  v.  Mildmay  ( 40 ) 
IB  an  authority^  that  the  Act  of  Parliament  appKes  only 
where  the  visitor  has  no  interest :  but  where  the  estate 
29  in  the  visitcyr  himself*  as'  trusteCy  application  must  be 
made  either  to  this  Court  or  the  Legislature. 

Sir  Sumuel  Romilly  and  Mr.  AinsUe,  in  support  of 
the  Decree  of  the  Commissioners. 
This  question  has  been  decided  by  the  Court  of  King*8 
Bench;  and  probably  was  not . considered  a  case  of  dif- 
ficulty ;  as  no  reasons  are  given  by  the  Court  in  support 
of  the  certificate.  The  only  question  for  consideration 
now  is,  whether  these  Commissioners  had  any  authority: 
whether  this  Court  could  give  them  any :  whether  the  Com- 
nuBsion  b  not  a  mere  nullity :  that  depending  upon  the 
pointy  whether  there  is  a  visitor,  not  for  any  purpose,  but 
within  that  clause  of  the  Statute  (41 ),  that  gave  the  ju- 
risdiction to  grant  a  Commission  of  Charitable  Uses.  The 
eonstruction  upon  that  Statute  has  been  invariably,  that  if 
there  is  a  visitor,  such  that  this  Court  could  not  entertain 
an  Information,  there  is  no  jurisdiction  to  grant  a  Com* 
■dissiim:  if  there  is  no  such  visitor,  and  therefore  an  In- 
formation might  be  maintuned,  the  Commission  may  be 
granted.  It  has  been  decided,  and,  though  certainly  a 
^strong  decision,  is  considered  by  Duie{4&)  as  die  esta«* 
blished  law,  that,  though  there  is  a  visitor,  if  he  abuses 
his  authority,  in  which  case  this  Court  will  entertain  ju- 
risdiction, yet  the  Court  will  grant  a  Commission  of  Cha- 
jri(able  Uses.  That  very  strong  case  shews  the  construe* 
tion,  that  has  been  put  upon  this  Act  of  Parliament; 

that 


1808. 


KiRKBT  RA- 

vbnsworth 
Hospital. 
Ex  parte. 


[  •sii  ] 


(40)  Duke's  Char.  Uses,  83. 

(41)  Stat  43  Eliz.  e.  4. 

(42)  DHke*s    Char.   Uses. 
124,  p/.  27.  Hjfnshaw  v.  The 


Mayor  and  Corporaium  ef 
Morpeth,  Duhe^s  Char.  Uses^ 
€0. 
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1808.         that  this  Court  abould  dekgate  to  the  Commisai^ 

^    ^'^^'^  1%      all.  its  a,uthority;  and;,  that  they  n^ght  do  alls  thai  thc^ 

*vbmsw6rth   Cpurt  could  do   under  an  Information..     The  case  of 

T^osFitAfL,    Tlie  Poor  of  Chelmsford  v.  Mildmaywaa  detenained  in* 

-"^^  the   most  tumultuous  .  time  of  the  Commonwealth^  .  the 

year  1649;  and  is  not  considered  as  law.hv  Duke;  being 

against  all  the  other  cases.     If  there'  is  clearly  ayiaitor^ 

this  Court  can  no  more  act,  than  it  could  after  having 

delegated  to  Commissioners  under  the  Statute    aU  its 

authority. 

The  question  b  then,  whether  there  is  a  general  viator. 
The  authorities,  that  no  precise  form  of  words. is neoes-: 
sary  for  the  appointment  of  a  visitor,  are  admitted.  .  If 
the  founder  shews  his  intention,  that  a  certain  ii 
or  a  constituted  body,  or  corporation  sole,  shall 
all  those  powers,  which  a  visitor  would  jbiye,  that  has  tl|e. 
effect  of  an  appointment.  In  the  case  of  The  AUamejf 
General  v.  Talbot  ( 43 )  the  founder  had  enumerated  afl 
the  duties  of  a  visitor:  the  Chancellor  was  expresaljr  iDr 
visit. every  year:  he  was  to  interpret  the  Statutes;  and: 
to  correct,  wherQ  correction  was  proper.  A  visitor  is  the 
Legislator  and  the  Judge :  •  a  Judge,  not  for  the  singia 
purpose  of  interpreting  laws,  but  also  fpr  the  appHcatioa 
of  laws,  that  are  perfectly  clear :  requiring  no  .inteipre* 
tation ;  and,  farther,  for  the  interpretations  of  questions 
of  fact;  involving  no  interpretation  of  laws.  It  is  withiff 
his  province,  as  a  Judge  of  fact  as  well  as  law,  toasoer-' 
[  *  312  ]  *  tain  the  fact;  and,  if  necessary,  to  call  a  Jury  for  that 
pui^ose.  The  duties,  imposed  upon  CoromissiqiierB. un- 
der the  Statute (44),  are  the  same;  and  cannot  jusdy  {mi 
represented  as  inconsistent  with  the  directions  of  this 
founder.  The  word  '^  terminari  *'  imports,  not  a  judicial 
act,  but,  that  the  ordinary  shall  be  the  legislator  of  the 

College 

(43)  3  Atk.  662.  (44)  SUt.  43  Eliz.  c.  4< 
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Ex  parte. 


College  for   this    purpose:    viz.  to    make  explanatory         T808. 
Statutes  for  this  College:  if  a  doubt  exists,  he, id  to  de-^   ^    ''^^^Ra 
clare>  in^iat   shall   be  the  explanation  of  that  existing   vknswortu 
doubt.    If  the  mere  power  of  interpreting  the  Statutes     Hospital, 
is  equivalent  to  the  appointment  of  general  visitor,  no 
doubt    could   have  been   entertaiped    in  The  Attorney 
General  y.  TMot,  with  the  addition    of  a   particular 
enumeration  of  all  the  duties  of  a  visitor.    This  founder, 
giving  special .  pQwer  to  do  whftt  wpuld  fall  within  the 
general  power  of  visitor,  cannot  be  understood  by  these 
general  words  to  give  i^at  power.     How  is  the  pow^r  of 
enforcing  Statutes  incident  to  that  of  interpreting  them? 
The  power  of  enforcing  Uws  is  not  incident  even  to  that 
of  making  them.     In  most  governments  those  powers 
are  kept  distinct ;  and  theoretical  writfir?  have  considered 
it  iibsolutely  necessary,    that  th^y  should  be  distinct^ 
Thj^  power  of  amotion,  which  in  ope  instance  is  given  tq 
the  Ordiiiary,  and  in  another  to  the  Dean  and  Chapter 
of  Y^^^9  certainly  is  not  imphed  from  the  power  of  inter- 
preting the  Statutes. 


Mr.  Hichards,  hi  Reply. 
The  question .  is,  not  whether  some  portion  of  the  v!i«- 
sitatorial  power  is  vested  in  certain  individuals,  but,  whe- 
ther upon  the  whole  the  general  power  of  visitor  is  not 
in  the  Ordinary ;  which  may  be  consistent  with  the  ex- 
istence of  those  partial  powers.  So,  the  power  of  amo» 
^  tion,  given  to  the  Ordinary  in  a  particular  case,  will  Hot 
exclude  his  general  power.  No  power,  properly  belong- 
ing to  the  character  of  Visitor,  is  more  extensive  than 
that  of  interpretation  of  laws.  The  power  of  making 
laws  is  not  his  province.  His  office  is  judicial,  to  in- 
terpret, not  to  make  laws.  The  absurd  intention  cannot 
be  supposed,  tbiat  the  ordinary  was  to  have  a  mere  right 
iq  interpret;  but  his  construction  can  have  no  effect; 
and  that  it  must  go  from  him  to  Commissioners  or  the 

Court 


I  'Sl^  ] 
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KiKKBY  Ra- 

vbnswobth 
Hospital, 


[314] 


Court  of  Chancery 9  each  perhaps  making  a  different*  con- 
struction, against  the  express  directions  of  the  ftmnder; 
whose  will  is  the  law  upon  this  subjects 

The  Lord  Chancellor* 
So  long  ago  as  the  year  1719  this  Charity  was  con- 
sidered the  proper  subject  of  a  Conunission  of  Charitable 
Uses.  It  does  not  appear,  that  any  objection  was  made : 
but  that  fact  at  least  shews,  that  this  doubt  was  not 
entertained  at  that  time.  In  consequence  of  the  doubt 
having  been  carried  pretty  high  in  argument  I  asked 
the  opinion  of  the  Court  of  King*s  Bench;  and  I  hare 
received  their  unanimous  opinion.  It  is  not  always  their 
course.;  though  sometimes  they  do,  very  usefully,  state 
their  reasons.  The  question  has  been  again  argued; 
and  the  judgment  of  tiiis  Court  is  asked.  It  is  perfectly 
clear,  that  the  opinion  of  the  Court  of  King*s  Bench 
does  not  necessarily  decide  the  judgment  of  this  Court 
I  have  formed  an  opinion:  but  it  is  impossible  at  tfiis 
moment  to  give  the  reasons ;  and  it  is  quite  unfit,  with 
reference  to  the  respect  due  to  the  other  Court,  and 
to  the  argument,  to  give  my  judgment  without  my 


sons. 


The  Lord  Chancellor. 
Upon  looking  into  the  Statute  it  appears  to  me,  that 
these  Exceptions,  which  are  in  substance,  that  the  Com- 
missioners had  no  authority  to  act,  might,  according  io 
the  true  intent  and  meaning  of  the  Statute,  and  the 
practice,  that  has  prevailed,  be  taken.  The  Commissioo 
issues  upon  the  faith,  that  there  is  a  case,  in  which  it 
ought  to  issue ;  and  the  remedy  is  by  complaint  ta  the 
Lord  Chancellor;  which  among  other  forms  comes  on  by 
Exceptions;  and  in  some  cases  in  Duie{4f5\  one  upon 

the 


(45)  Duke'i  Char.  Uiet,  34  to  60. 
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the  allegationt  that  the  Cotnmissioiiers  had  not  authority  180B. 

to  act  m  the  case,  m  which  they  were  acting,  it  was  per-  ^    ^^^^^Ha 

mitted  to  come  on  in  that  form*     It  was  rather  to  be  vbnsworth 

taken  as  a  species  of  complaint  than  as  strictly  Excep-  Hospital 

tioiu  £iB  pM'iBi 

There  are  cases  in  Duke,  which  seem  to  be  authorities    Anthoritiea 
for  extending  this  Act  to  cases,  where  the  governors  for  extending 
or  visitors  are    themsdives  trustees;   or  are  making  a.^*Act43Ka. 

fraudulent  use  of  such  powers  as  they  have  as  visitors  ^\  '      ^^"ff** 

X  ...      1         .1.  X  •  I.  i.1.    where  the  Go- 

er governors :  yet  it  is  clear,  that  m  such   cases  the  ^^^^^  -..  y: 

Court  of  Chancery  has  jurisdiction  by  way  of  informa-  gftors  are  the 
tion*    But  the  question  before  me  is,  whether  there  is  trustees,  or 
a  special  visitor,  in  this  senses  that  he  has  the  general  are  abnsiag 
power,  as  visitor,    over  the  property ;  or  with  power  their  powers ; 
merely  to  interpret ;  but  without  the  power  so  to  govern  ^^^tS^  *»  I**'- 
and  direct  the  management  of  the  property  as  to  oust   ^      ,  ^^ 
the  jurisdiction  by  a  Commission  under  the  Statute.   The 
first  consideradon  upon  that  is,  that  a  Commission  ac- 
tually issued  in  1719;  and  the  Court  at  that  time  acted 
upon  die  case,  as  oni,  in  which  it  was  fit  that  a  Commis- 
fiion  ehotild  issue.    From  that  time  the  Charity  has  been 
administered  by  regulations  und^r  that  Commission:,  a 
*  strong  practical  exposition  of  the  Statute;  as  it  applies      [  ^31fSf  ] 
to  this  hospitaL 

The  objection  being  taken,  that  this  clause  of  the  Sta^ 

totes  prevented  a  Commission,  a. case  was  directed  to  the 

Court  of  King's  Bench ;  who  have  returned  a  certificate, 

that  there  is  no  such  visitor  appointed,  as  within  the  true 

meaning  of  the  clause  is  a  vbitor,   whose  jurisdiction 

would  exclude  a  Commission.    They  have  not  said,  there 

is  no  visitor.    They  could  not  have  said  that ;  as  I  can 

conceive  cases,  in  which  the  power  to  interpret  and  de-    Power,  clear* 

termine  doubts  upon  the  Statutes,  given  in  clear  words,  'j  si^^^*  ^  in* 

terpret  andde- 

g  .       '        termine  doabls 

upon  the  Statutes,  may  itself  constitute  visitatorial  power. 
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1B08*         may  itself  constitute  Tiskatortal  power.     Butr  tlie  qaes-- 

>'^''*'  tion  is,  whether,  taking  the  whole  of  the  Statutes  to- 

vi^NSWoRTH   gather,  the  person  pointed  out  would  have  the  general 

£l<>spiTAL,    visitatorial  power;  or  would  be  entitled  upon  the  whole 

Ek  parte.      ^^  y^^^^  ^^  much  as  belongs  to  the  exercise  of  it  aceoid- 

ing  to  the  plain  interpretation  of  the  terms,  in  which  that 

visitatorial  power  is  given:  the  founder  meaning  either  to 

with-hold  all  other  visitatorial  power,  or  to  devolve  the. 

rest  entirely,  or  in  part,  upon  other  persons. 

Many  other  parts  of  these  Statutes  require  attention  ;• 
and  the  true  result  of  the  whole  is,  that  the  ordinary  is 
not  entitled,  as  visitor,  to  have  the  power,  management^ 
eontroul,  and  direction,  of  the  administration  <if  tfae- 
kinded  property.  That  is  clear  from  clauses  both  pre-. 
ceding  and  following  the  clause  as  to  interpretation.  The- 
very  next  clause  provides  for  alienation  of  the  estata; 
creating  a  power  of  correcting  miscomluct  in  that  re- 
spect, not  in  the  Ordinary,  but  in  the  Dean  and  Chapter 
of  York.  The  power  of  correcting  misconduct  of  the 
wardens,  and  of  calling  them  to  acetnint,  is  in  the  Ordi- 
nary;  not  however  as  visitor:  but  he  is  to  exercise  it  by- 
a  certain  ecclesiastical  form ;  which  seems  to  be  borrowed 
'  from  the  old  form,  that  prevailed,  while  religioqs  booses 
[.^316  ]      ^existed  in  this  country.    So  are  powers  of  correction 

vested  in  various  other  persons  in  various  cases. 

It  has  been  pressed,  that,  if  the  Ordinary  had  so  moch 
visitatorial  authority  as  to  interpret  the  Statutes,  he  might 
interpret  in  one  way;  the  Commissioners  in  another ;  and 
^  this  Court  also  in  a  different  one.  If  it  is  dear  up<m  the 
whole  of  the  Statutes,  that  the  management  of  the  lands 
was  not  intended  to  be  in  the  Ordinary,  as  visitor,  Aat 
difficulty  must  be  met  in  the  same  manner,  as  if  it  had 
been  expressly  said,  that  he  was  to  be  the  visitor  for  that 
purpose,  and  for  that  purpose  only.    The  difficulty^  if  it 

exists, 


x^ 
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eidflts^  Is  in  the  nature  of  the  Statutes;  and;  is  the  Baiiie»  1B08. 

that,  arises  from  the  Court's  taking  administration ;  where    ^m^^J^  gj^. 
it  is  not  given  to  the  Ordinary,    ^he  Court  must  do  the    vBifs worth 
best  it  can ;  making  such  a  construction,  as  it  conceives     Hospital, 
the  Ordinary  would  make ;    whose  construction  would  '^ 

have  bound  both  the  Commissioners  and  the  Court :  but 
my  judgment  proceeds  upon  this;  that  the  words  of  these 
Statutes  do  not  give  the  whole  visitatorial  power ;  and 
there  is  enough  in  the  context  to  shew,  that  the  visita- 
torial power  as  to  the  administration  of  the  landed  pro- 
perty was  not  intended  to  be  given'  to  the  Ordinary,  as 
visitor. 

The  Exceptions  were  over-ruled. 


[817] 

(46 )  CLARKE  i>.  WILSON.  1808. 

Nm.\1tk, 

T,  .  •    • 

HE  Bill   prayed   the    specific    performance   .of   an    Porcbaser, 

agreement    by  the    Defendant,    to    purchase    an  having  taken 
estate ;  or  that  he  may  rehnquish  it     The  Defendant  po««««won,  but 
admitted  the  agreement;  but  insisted,  that  the  Haintiff  ^|,^^?-.f^ 
was,  the  natural  son  of  an  Englishman,  bom  in  Portugal;  Quired  either 
and  therefore  an  alien ;  and  that  he  might  make  a  good  ^q  p, j  jq  h^^ 
title  by  procuring  an  Act  of  Naturalization.  .  porchase-mo- 

ney,  or  deliver 
The  Plaintiff  moved,  that  the  Defendant  might  pay  np  possession, 
into  Court  the  purchase-money  and  interest .  The  De- 
fendant was  in  possession  of  the  estate. 

The  Lord  Chancellor  said,  be  thought  the  Plaintiff 
might  require  the  Defendant  to  pay  the  purchase-money, 
or  to  give  up  possession  of  the  estate  (  47 ). 

(46)  Ex  Relaiume.  ferenaes.  In  that  case  pos- 


(47)  Wickhmm  v.    Evered^  session  was  taken  under  one 

4  Madd,  53.     See  Dixon  v.  of  the  terms  of  the  contract : 

Asiley,    1  Mer.    133.    Post,  so  in  Gcll  v.  Waiuon,  3  Madd. 

Vol.  XIX,  564,  and  the  re-  225. 
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Serjeant  Heywood  was  appointed  a  Welch  Judge  in 
March,  180L 


Mr.  Balguy  was  appointed  a  Welch  Judge  in  Hi 
Term,  1808. 

Mr.  Clarke   was  app<mited  one    of  hb    Majesty's 
Counsel  in  the  Vacation  after  Trmiiy  Term. 
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49  GEORGE  IIL    1808. 

HOTHAM  V.  SUTTON.  18^. 

PHILADELPHIA  HOTHAM  hy  her  Vf%   dated    TeaUtrix,  re- 

the  I5i)i  o{  January,  1787,  reciting  a  settlement,  citing,  that  ghe 

and  her  power  of  appointment  over  several  funds  of  $tock,  ^**  possessed 

and  sums  of  money ;  which  she  enumerated,  declared  her  ^^^    \  g^ 

1  1  tf     1  •  •       r^  cent*  C^Hi- 

intention  not  to  execute  her  power ;  and  farther  recitmg,  ioHdatedBank 

that  she  was  possessed  of  1S,700/.  8  per  aaat.  Consoli-  An9i»itit» 
dated  Bank  Annuities,  standing  in  her  name,  gave  and  standing  in  her 
^  bequeathed  the  same  or  so  much  of  such  Bank  Annuities  rvggni  ^^^^^ 
as  should  be  standing  in  her  name  at  the  time  of  her  ^^^ 

death,  to  her  executors ;   upon  trust  during  the  joint  *°     "^wc«th- 
lives  of  Sir  Beattmofd  Hotham  and  Dame  Susannah,  his  gQnm^t.  c     ^ 
wife,  and  the  life  of  the  survivor  to  pay  and  apply  for  Bank  AnnuU 
and  towards  the  maintenance  and  education  of  the  tes-  He$  as  sLoold 
tatriz*s  eldest   son  Beaumont  Hotham  the  whole  or  so  be  standing  in 
much  of  the  dividends  pf  the  said  Bank  Annuities  as  to  ^®^  name  at 
the  guardians  of  her  said  son  should  seem  reasonable,  "^'^^W"*- 
until  he  should  attain  the  age  of  twenty-one  years ;  and,    ^  ,     ^n-.?.^ 
af^r  he  should  have  attained  that  age,  upon  trust  to  pay  ^^ j     .  • 
the  whole  dividends  on  the  said  Bank  Annuities  unto  death  she  had 
her  said  eldest  son  for  his  own  use ;  and,  in  case  there  near  15,000/. 
should  be  any  saving  of  dividends  on  the  same  Annuities  in  that  fond, 

after  besides  other 
Stock.    The 
excess  beyond  the  snm  mentioned  did  not  pass* 
•  A  residasry  bequest  in  genersl  terms.    Rerocation  by  a  codicil  as 
to  "  plate  linen  honsehold  goods  and  other  effects  ( money  excepted  ).^ 
The  exception  prevents  the  restrained  constroction,  in  general,  of 
the  words  **  other  eflTeots:"  vis.  ^uMdem'  generis:  Stock  therefore, 
which  does  not  pass  under  the  word  **  money,"  was  included,  with 
leasehold  and  all  personal  property,  except  money  and  Bank  notes. 
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laoe.  after  tudi  sppBcation  for  maintenanoe,  liie  firectod,  that 

n  ^^^^^  her  trustees  shouU  inTest  the  same  m  the  pordiase  of 

9^  Bank  Annuitiesy  to  accumulate ;  and  transfer  snch  Bank 

SuTTOii.       Anmiitiesy  so  to  be  purchased,  to  her  said  son  on  his 

attaining  tiv'enty-one  years;  and  she  abthorfied  and  em- 
powered her  said  trustees  during  tlie  lives  of  Sir  Beam- 
moni  Hoiham  and  his  wiiSs,  or  the  sunrtror,  or  afterwards 
during  the  minority  of  her  said  son,  if  the  said  trustees 
should  think  proper,  to  sell  so  much  of  the  said  Bank 
Annuities  as  would  raise  any  sum,  not  exceeding  500(ML ; 
and  to  apply  the  same  for  purchasing  her  said  son  a 
Commission  in  the  Army,  or  otherwise  for  his  adTanoe- 
ment :  but  in  case  that  should  not  exhaust  the  power,  or 
not  to  the  fidl  extent,  then  immediately  upon  the  death' 
of  the  survivor,  if  her  said  eldest  son  should  then  hate 
attained  twenty-one,  or  upon  his  attaining  that  age,  to* 
transfer  to  him  so  much  of  the  same  Bank  Annuities  as 
should  then  be  of  the  value  of  6000/.  sterling  or  so  nradi 
of  the  same  Bank  Annuities  as  with  those,  which  m%ht 
have  been  sold  under  the  power,  would  make  up  BOOOL 
with  the  accumulation  of  the  dividends  upon  the  whole  of 

the  same  Bank  Annuities* 

»  » 

[  SSl  ]  The  testatrix  also   directed^   that   her  said  trustees 

should  stand  'possessed  of  so  much  of  the  said  Bank  An- 
nuities as  should  remain  after  raising  the  said  'sum  of 
fiOOO/.,  and  transferring  or  paying  the  accumulations  afore- 
said, upon  trust  immediately  after  the  death  of  the  sur- 
vivor of  Sir  BeammoHi  Hoiham  and  Dame  Susannakg  his 
wife,  if  her  ( the  testatrix's )  daughter  should  not  have 
attained  the  age  of  twenty-one  years,  or  been  married, 
to  permit  so  much  of  the  said  Bank  Annuities  to  accu- 
mulate for  the  benefit  of  her  said  daughter  until  she 
should  attain  the  said  age  or  marry ;  and  then  to  transfer 
the  said  Bank  Annuities  and  accumulation  to  her  said 
daughter:  or,  if  she  should  have  attained  the  said  age, 

or 
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or  !>een  manied,  in  the  life-time  of  Sir  Beflumont  Ho^ 
iham  and  hi^nrife,  of  the  survivor,  to  transfer  the  said 
Bank  Annuities  unto  Her  said  daughter  immediately  after 
the  death  of  sueh  survivor,  as  aforesaid :  but  in  case  the 
testatrix's  daughter  should  die  under  twenty-one,  not 
having  been  married,  then  that  they  should  stand  pos- 
sessed of  the  same  Bank  Annuities ;  and  without  pre- 
judice to  fiuch  power,  as  afdresaid,  upon  trust  to  trans^^ 
fer  die  same  to  her  said  eldest  son  upon  his  attaining 
twenty-one* 


1808^ 

HOTHAM 

tJ. 

SurioN. 


ISie  testatrix  farther  directed^  that,  in  c^e  her  said 
eldest  son  should  die  under  the  age  of  twenty-one,  or 
should  attain  that  age,  and  die  in  the  life  of  Sir  Beau* 
fmmt  and  lisdy  Hatham,  or  the  survivor,  her  trustees 
should 'Stand  possessed  of  the  said  Bank  Annuities,  or  so 
nmdi  Aereof  as  should  not  have  been  rais^  imdei^  the 
power  aforesaid/  and  the  dividends  thereon,  upon,  trust 
fof  her  younger  son  George  Frederick  Hoiham  in'  the 
same  oiianner,  as  before  directed  as  to  the  eldest  son  in  the 
event  of  her  daughter's  djring  imder  twenty-one  and 
unmarried ;  and  with  the  same  power  of  raising  5000/. 
for  the  advancement  of  her  said  younger  son;  declaring 
her  express  will  and  intention^  that  in  such  case  her 
*  daughter  should  not  td^e  any  part  of  the  said  Bank 
Annuities  f  and  all  the  rest  and  residue  of  her  persbnal 
estate  and  effects  of  what  nature  or  kind  soever  she 
^ve  and  bequeathed  unto  her  said  younger  children 
equally  between  them :  the  share  of  her  son  to  be  vested 
and  payable  at  twenty-one ;  and  that  of  her  daughter  ait 
that  age  or  marriage ;  with  benefit  or  survivorship 
between  them ;  to  extend  as  well  to  the  accruing  i^ 
the  original  shares* 


[  ♦322  1 


The  testatrix  on  the  same  day  executed  a  codicil; 

thereby  revoking  so  much  of  her  Will,   as  related  to 

Vol.  XV.  X  having 


iC2 
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HOTHAM 

V, 
SUITOK. 


having  given  to  her  son  George  Frederick  Hoiham  a  shale 
of  her  plate,  linen,  household  goods  and  other  effi^ti 
( money  excepted ) ;  and  she  did  thereby  give  the  whole 
thereof  to  her  daughter ;  and  in  all  other  rcfspects  con- 
firmed her  Win. 

The  testatrix  died  soon  afterwards ;  leaving  her  daugh- 
ter Philadelphia  Hoiham,  and  two  sons,  Beammmi 
Hoiham  and  George  Frederick  Hoiham,  her  only  sur- 
viving children.  At  the  time  of  making  her  Will  and 
at  her  death  she  was  possessed  of  a  lea^hold  house  in 
Souih  Audley  Sireei,  valued  at  5002. ;  the  sum  of 
14,767/.  I6s.  9d.  S  per  ceni.  Consolidated  Bank  An* 
nuities:  SOOl/.  9s.  Id.  4  per  cent.  Annuities;  and  GOiL 
per  Annum  Imperial  Annuities ;  all  standing  in  her  own 
name.  She  had  also  at  her  death  339/.  17^.  6c/.  at  her 
banker's :  455/.,  due  to  her  upon  a  promisory  note : 
plate,  valued  at  87/. :  jewels  and  trinkets,  valued  at 
172/. :  Imen  at  132/.  :  household  furniture  at  440/: 
wearing  apparel  at  56/. :  books  at  12/^ :  a  carriage  at  ASU. : 
wines  at  94/. :  and  15/.,  found  in  the  house. 


The  Bill,  filed  on  behalf  of  the  daughter,  an  infant, 

against  the  executors,  and  her  two  brothers,  prayed,  that 

[  ^323  ]      ^the  interests  of  the  Plaintiff  aind  her  brothers  in  the  sum 

of  14,767/.  \6s.  9c/.  8  per  ceni.  ConsoUdated  Bank  An« 
nuities  and  the  residue  of  the  personal  estate  under  the 
Will  and  Codidl  may  be  adjusted ;  and  the  questions, 
made  at  the  bar,  were,  first,  whether  by  the  bequest  of 
the  sum  of  12,700/.  3  per  ceni.  Consolidated  Bank  An- 
nuities the  larger  sum  in  that  fimd,  standing  in  her 
name  at  the  time  of  making  her  Will  and  at  her  death, 
would  pass :  secondly,  whether  the  Plaintiff  was  entitled 
under  the  Will  and  Codicil  to  all  the  residue  of  the  per- 
sonal estate,  except  such  part  as  consisted  of  money. 


Sir 
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•   Sir  Samuel  BoniiUy,    and  Mr.  Benyon^    for    t}ie 

.      Plaintiff. 

The  sum  of  12,700/.  only  of  the  3  per  ceni.  Sank 
Annuities  passed  under  this  bequest;  and  the  remain- 
der of  that  fund  falls  into  the  residue.  The  recital 
must  be  taken  as  the  reason  of  the  disposition ;  as  *the 
recital  of  an  Act  of  Parliament  gives  the  reason  of  the 
law.  As  to  the  excess  of  the  fund,  beyond  the  sum^ 
mentioned  in  the  recital,  no  intention  is  expressed?  If 
she  had  been  apprised  of .  the  fact,  she  might,  or  might 
not^  hare  made  the  same  disposition  as  to  the  whole. 
There  is  no  opportunity  ci  receiving  a  dedaratitm  of  her 
intention  as  to  that.  Upon  the  reason  of  her  disposition, 
as  it  is  expressed,  that  she  was  possessed  of  .1S,7Q0/.  in 
this  fund,  is  the  Court  to  infier,  that  she  gives  14,000/^ 
or  100,000^?  It  cannot  be  represented*  that  sb^  has 
given  all  her  stock ;  and  that  the  recital,  that  it  amounts 
to  a  particular  sum,  is  the  effect^  of  mistake  and  accident  ( 
which  would  raise  a  very  different  question. 


1308. 


HOTUAIC 
V. 
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As  to  the  second  question,  if  the  clause  of.  jrevocation 
in  the  beginning  of  the  codicil  had  concluded  with  the 
words  "  other  effects* "  the  constructiqn  must  have  beep 
*  confined  to  eifiects  Ejusdem  generis :  but  the  exception  [  ^9Xjf  ] 
of  money  gives  an  explanation*  which  excludes  that 
construction;  shewing,  in  what  respect  she  meant  to 
4imit  that  general  expression;  conceiving,  that*  unless 
qualified*  it  would  comprehend  all  h^r  {uroperty  of  every 
idescription ;  and  meaning  to  except  the  single  firticle* 
money.  The  restrained  interpretation  of  the  word 
J'  efiects**  therefore  cannot  be  appli^  in  this  clause. 
'Then  what  passes  under  the  hequest  of  '/  Money  f  "  li 
has  always  been  considered,  that  money  and  bfink  notes 
dn  the  possession  of  the  testator,  or  at  his  banker's^  would 
pan;  and  nothing  else:  ;the  Plaintiff  therefore  under  the 
*eodicil  is  ctntUled  to  the  leasehold  house*  plate,  Knen^  and 

X  2  every 
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every  article  of  persotial  estate,  except  money  and  bank 
notes  in  the  possession  of  the  testatrix^  or  at  her 
banker's. 

Mr.  Richards,  and  Mn  Bett,  fbr  the  Defendant,  the 
younger  son  George  Frederick  Hoiham,  upon  the  first 
question  contended,  with  the  Plaintiff,  that  under  the 
bequest  of  the  8  per  cent.  Bank  Annuities  only  ISjTOOf. 
passed. 

With  respect  to  the  second  question  this  codicil^  made 
upon  the  same  day  as  the  Will,  is  only  a  partial  revoca- 
tion ;  and  upon  the  word  ^*  effects  '*  with  reference  to  the 
■ubject,  and  the  previous  expressions,  the  intention  19 
plain,  to  take  out  of  the  residue,  bequeathed  by  the 
Will^  articled  of  a  certwi  description  only,  specified  by 
the  codicfl :  plate,  linen,  and  household  goods :  the  Will 
containing  nothing  as  to  such  articles. 

Six  Arthwr  Piggottf    for  the  Defendant  the  eld^ 
Son. 
This  is  a  specific  bequest  of  tehat  stock  in  the  8  per 
cent.  Consolidated  Bank  Annuities    the  testatrix   had. 
*  She  had  also  other  stock :  4  per  cents,  and  Imperial 
Annuities.    Reciting,  that  she  was  possessed  of  12,70(ML 
3  per  eerds*  she  bequeatiis  ^^the  same  or  so  much  of 
**  such  Bank  Annuities  '*  ta   shall  be  standing   in    her 
name  at  her  death :  not  so  much  of  12,700/.  but  so  muck 
of  that  particular  fund ;   having  stock  in  other  .funds, 
not  alluded  to  in  any  part  of  tiie  Will ;  but  left  to  pass 
as  the  general  personal  estate.    Why  is  this  description, 
''  such  Bank  Annuities "    to  be  oonfined  to  the  sum ; 
though  a   greater   fund  was    standing   in  her  name  at 
her  death?     That  description    refers  properly  to  the 
ftind,  not  to  the   sum.    The  other  construction  would 
defeat  the  provision   for  the  advancement  of  the  two 

sons; 
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sons;   charged  upon  this  fund  alone;   as  the  reduced 
sum  would  be  equal  only  to  one  such  provision. 

Sir  Samuel  RomiUy,  in  Reply. 
Upon  the  Defendant's  construction,  that  the  testatrix 
meant  to  give  what  Bank  Annuities  she  should  have  at 
her  death,  it  is  immaterial,  whether  the  testatrix  was 
possessed  of  this  fund  at  the  time  of  making  her  WiD^ 
or  afterwards  purchased  it;  and  that,  if  she  had  pur* 
chased  stock  in  this  fund  to  any  amount,  the  whole  must 
have  passed  under  this  clause.  The  true  construction 
is,  that  this  is  a  specific  bequest  of  the  stock  described : 
involving  all  the  consequences;  if  she  had  sold  it;  and 
purchased  other  stock.  The  other  construction  also  re- 
quires the  Court  to  strike  the  recital  out  of  the  Will ;  iat 
having  no  effect  What  is  the  purpose  of  that  recital 
upon  the  supposition,  that  she  intended  to  give  what* 
ever  stock  she  ishould  have?  The  Pkuntiff's  construction 
admits,  that  she  might  have  contemplated  the  case,  that 
the  eldest  son  might  want  a  provision  during  her  Hfe;. 
and  that  for  the  purpose  of  making  that  provision  she 
might  sell  part  of  the  fund ;  leaving  the  residue  of  it  to 
the  operation  of  this  clause. 

The  Lord  Chancellor. 
It  is  very  probable,  that  this  testatrix,  if  she  was  here^ 
might  decide  both  the  questions,  that  haye  been  mado 
differently  from  what  must,  I  think  be  the  decision  of 
them.  Upon  the  introductory  clause  of  this  Will,  reciting 
the  settlement,  and  her  power  of  appointment  over  the 
several  funds  and  sums  of  money,  which  she  enumerates, 
expressly  distinguishing  stock  and  money,  and  declaring 
her  intention  not  to  execute  her  power,  the  observation 
is  fair,  that  probably  it  is  the  language  of  the  person; 
who  drew  the  Will ;  adopting  the  language  of  the  per- 
von^  wha  drew  the  settlement.    The  oply  conclusion  from 

that 
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1B08.  that  clause  therefore  is,  that  it  pomted  out  to  her,  that* 

-rwy^^^         there  were  different  modes  of  expression^  applicable  lo 

1^^  Bank  Annuities  and  to  money.     If  the  bequest  of  the 

SuTToK.        Bank  Annuities  stopped  with  the  words   ''the  same"* 

theiie  could  bd  no  doubt,  that  it  would  pass  only  tlie 
12/700L  The  diffibulty  arises  upon  the  words,  that  fbl^ 
low :  ^'  or  so  much  of  such  Bank  Annuities'*  as  should  be 
standing  in  her  name  at  the  time  of  her  death.  As  she 
was  possessed  of  other  funds,  it  must  be  admitted,  thai- 
property  in  the  funds  was  intended  by  her  to  pads  under 
the  residuary  disposition;  and  that  the  1S,700/.  S  per  cents. 
would  have  passed  by  it,  if  the  object  of  the  disposition 
as  to  that  fund  had  failed. 

With  respect  to  the  second  question,  the  doctrine  ap- 
peals now  to  be  settled  in  this  Court,  that  the  words  '*  o Aer 
'V  effects  "  in  general  mean  effects  Ejtudem  generU  (48)» 
I  cimnot  help  enteitaining  a  strong  doubt,  whether  this' 
testiatrix,  if  ilisked,  whether  she  meant  effects  EjuMdtfm 
ge^erUg  or  contemplated  the  share  of  all,  which  she  had 
considered  her  effects  in  the  Will,  would  not  have  an-^ 
swered,  that  the  latter  was  her  meaning.  Her  elpression 
is  conclusive  upon  that.  Money  cannot  be  represented 
[  ^827  ]  *  as  Ejusdem  generis  with  plate,  linen,  and  household 
goods.  The  express  exception  of  money  out  of  the 
''  other  effects  *'  shews  her  understanding,  that  it  wouU 
have  passed  by  those  words ;  that  express  words  were 
tequired  to  exclude  it ;  and  by  force  of  the  ezdoinoQ* 
in  the  excepted  article  she  says,  she  thdu^t,  that  the 
words  of  her  bequest  would  carry  things,  not  Efmsdem 

gmieris. 

(48)   Ante,    RawHng$    v.  equivalent  to  property.    See 

Jennings,  Vol.    XIII,    30.  farther  as  td  the  restraiat  of 

Post,  in  (ktmpbeU  v.  Pres^  general  words,  ante,  Partsr 

cm/mo,  the  word  <'  effeoU"  y.Temmay,  HI,  311,  and  the 

alone  in  a  Will  was    held  note,  314. 
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generU.  This  disposition  must  therefore  be  taken  to 
comprehend  M,  that  she  has  not  excluded;  which  is 
money  only*  The  question  then  comes  to  be,  whether 
atockj  supposing  it  to  be  part  of  the  residue,  is  money ; 
whether  it  was  ever  consiilered  money  in  such  a  bequest 
as  this.  There  is  no  instance  of  that.  Stock  does  not 
pass  by  the  word  **  money  ;*'  and  the  argument  b  for- 
tified by  what  I  must,  as  a  Judge,  take  to  be  a  de- 
liberate contrast  of  stock  and  money  throughout  this 
WiU. 
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The  other  qi^estion  is,  whether  the  excess  of  3  p^r 
ceni^  Bank  Annuities,  beyond  the  amount  of  12,700/. 
passes  under  the  residuary  clause,  or  is  embraced  by  the 
trust  with  that  sum.    That  is  put  in  different  ways  upon 
tl^e  wh<^  clause;  admitting  it  to  be  clear,  that,   if  it 
stopped    with    the  words   '^  the  san^e'*  no  more  than 
19,7(KML  would  have  pass^.  The  testatrix  either  thought, 
she  had  only  that  amount;  or  knew,  she  had  more.    I 
believe,  she  thought,  she  had  no  more :  but  then  the  ar- 
gument arises,  that  the  fund  is  not  sufficient  to  answer 
the  double  provision  for  advancement  of  the  two  sonst 
in  certain  events,  amounting  to  10,000/. ;  as  upon  that 
supposition  she  must  have  intended  to  apply  only  the 
fund  of  12,700/.  to  those  purposes.   Another  way  of  con- 
sidering it  is,  that  this  is  a  bequest,  not  of  12,700/.  Sper 
fpi^.  Bank  Annuities,  but  of  so  i^uch  of  such  Bank  An- 
nuities as  should  b^  standing  in  her  name  at  her  death. 
That  is  a  very  difficnU  constructioD :  first,  as,  if  diat  was 
her  Intention,   though  there  should  be  ten  times  that 
^  amount,  there  was  no  reason  for  reciting,  that  she  was 
possessed  of  this  sum  of  12,700/.:  secondly,  from  the 
consequence^  that,  if  she  had  sold  out  the  whole  of  the 
stock,  and  remiuned  for  a6me  time  without  any,  had 
afterwards  bought  other  stock,  this  Court  must  have 
held,  that  she  had  bequeathed,  not  what  she  had  at  the 

date 
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date  of  the  W31,  but  what  she  had  at  ■  the  tune  of 
her  death.  Unless  it  appears  upon  theWfll,  that  she 
did  not  know  the  state  of  her  property,  I  cannot  sup- 
pose  her  ignorant  of  it;  and  it  does  not  foOow,  hem 
this  recital,  that,  understanding,  that  she  possessed  no 
more  than  12,700/.;  she  intended  to  give  all,  she  pos- 
sessed, whether  more  or  less;  which  would  atnouitt  t6 
this ;  that,  measuring  her  bounty,  and  the  extent  of  it, 
as  she  appears  to  do  by  the  recital,  she  intended  to  give 
200,000/.  if  she  should  have  it.  Between  the  two  pro- 
positions, that  she  meant  to  dispose  of  so  much  of 
such  Bank  Annuities,  as  by  this  recital  she  says  she  has, 
or,  of  such  as  she  might  have,  though,  upon  the  hitter 
construction,  if  she  acquired  stock  to  the  amount  of 
S00,000/.  the  whole  must  have  passed  to  make  good  ^ 
bequest,  the  extent  of  which  she  measures  by  this  re- 
cital as  to  12,700/.  the  better  legal  opinion  seems  to  be, 
that  this  sum  only  passed ;  and  the  excess  is  compre* 
bended  in  the  residue. 


[  329  ] 
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Jfay  13/A,14M. 

Nov.  Mih. 
Vendor's  lien 
for  parchase- 
money  unpaid 
against  the 


MACKRETH  v.  SYMMONS. 

vj^HE  Bill  stated,   that  in  the  years  1783  and  1784 

the  Plaintiff  was  indebted    to  John  Mdmters  in 

several  sums,  amounting  in  the  whole  to  13,500/. ;   fbr 

which 


vondee,  volun- 
teers, aqd  porcbasers  with  notice,  or  having  equitable  interests  only» 
claiming  under  him ;  unless  clearly  relinqnished ;  of  which  another 
secariiy  taken,  and  relied  on,  may  be  evidence;  according  to  the  cir- 
cumstances; the  nature  of  the  security,  &c.*:  the  proof  being  upon 
the  purchaser;  and  failing  in  part,  upon  the  circumstances,  another 
security  being  relied  on,  may  prevail  as  to  the  residue. 

As  to  marshalling  the  assets  of  the  vendee  by  throwing  the  lieUi 
upon  the  estate,  QiKere. 
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whkh  sums  John  Martinddlef  as  surety i  joined  thePIun* 
tiff  in  bonds.  la  1790  Mflrtindale,  having  upon  a  set- 
tlement of  accounts  with  the  Plaintiff  in  1785  taken 
credit  for  payment  to  Manners  of  SOOO/*  undertook  to 
discharge  the  remaining  10,500/.;  and  they  settled  an 
account  accordingly.  Other  accounts  were  afterwards 
settled  between  them :  the  last  in  February ^  1792;  upon 
which  a  balance  of  54|000/.  was  due  to  Martindalet  in- 
cluding 10,393/.  17«.  the  value  of  annuities,  granted  by 
the  Plaintiff;  against  which  Martindale  agreed  to  in- 
den^nify  the  Plaintiff  in  consideration  of  the  Plaintiff*8 
agreeing  to  pay  him  the  amount.  A  bond  for  20,000/. 
was  given  accordingly:  and  a  mortgage  in  fee  lyas 
executed  by  the  Plaintiff  to  Martindale  for  the  balaoo^ 
of  54,000/, 


1808. 


Mackreth 
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By  indentures  of  lease  and  release,  dated  the  30th 
and  31st  of  October,  1793,  reciting  an  agreement  by  the 
Plaintiff  to  sell  the  reversion  of  the  mortgaged  estates 
to  Martindale,  -which  was  valued  at  60,000/.  composed 
of  the-  principal  and  interest,  due  upon  the  mortgage, 
those  estates  were  conveyed  to  Henry  Martindcde  and 
his  heirs,  to  the  use  of  the  Plaintiff  for  life;  with  re« 
m^der  to  John  Martindale  in  fee. 


The  Bill  farther  stated,  that  John  Martindale  did  not, 
according  to  his  undertaking,  pay  the  sum  of  13,500/L 
*  to  Manners,  nor  the  value^of  the  annuities ;  which  sums 
Constituted  part  of  the  consideration  for  his  purchase  of 
the  reversion  of  the  estate.  In  September,  1797,  a 
Commission  of  Bankruptcy  issued  against  hfin;  under 
which  Manneris  representatives  proved  the  debt  upon 
the  bonds ;  and  received  dividends :  the  Plaintiff  being 
obliged  to  pay  remainder  of  the  debt  on  account  of 
those  bonds;  being  14,128/.  Ss.  9d.  besides  costs,  and 
several  sums  on  account  of  the  annuities.. 

Joh^ 


[♦380] 
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John  MarUndaU  before  his  bankniptcy  had  cob^ 
tracted  to  execute  a  mortgage  tp  the  Defendant  of  the 
reversion,  comprised  in  the  indentures  of  179S;  and  the 
Plaintiff  claiming  a  lien  upon  the  estate  for  the  fvjr 
ments  he  had  made  in  consequence  of  Mmrtmdale*% 
feilure  to  fulfil  his  engagements,  gave  notice  to  the  as- 
signees under  the  Commission.  In  1798  Symnunu  ob- 
tained a  Decree,  that  the  assignees  should  execute  a 
mortgage  of  the  reversion  to  him,  expressly  without  pre- 
judice to  the  Plaintiff's  claim;  and  afterwards  filed  a 
Bill  of  foreclosure  against  the  assignees;  and  obtained  a 
Decree ;  Mackreih  not  being  a  party  to  that  suit.  The 
legal  estate  was  vested  in  Couits,  as  a  trustee  under  a 
conveyance  by  Mackreih  and  Marimdale  in  179S,  to  •»- 
cure  annuities  of  3000/, 


The  Bill,  filed  by  Mactreth^  prayed  a  declaration, 
that  the  Plaintiff  has  a  lien  upon  the  reverricm  of  thfe 
estates,  sold  to  Martindale^  and  mortgaged  to  Sf/mmot^ 
for  the  payments  he  had  been  obliged  to  make,  and 
those  sums,  which  he  may  hereafter  pay  in  respect  of 
the  annuities,  &c. 


The  Defendant  Summons  by  his  answer  denied^  that 
he  had  any  notice,  prior  to  his  entering  into  the  agree- 
ment with  Martindale,  that  the  Plaintiff  had  not  recnved 
full  consideration ;  and  submitted,  that  he  had  no 


[531  ] 


Sir  Samuel  BomUiy  and  Mr.  Wrwheeley^   for  the 
Plaintiff. 
The  eqiutaUe  Hen  of  a  vendor  upon  the  estate  aoU 
for  the  purchase-money,  as  against  the  vendee,  and  eien 
though  a  bond  was  taken,  is  established  by  a  great  num- 
ber of  cases,  firom  Chapwum  v.  Taimer{^\  to  Naim  vw 


(49)  1  Fern.  287. 
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Prowse  (  50  )•  In  Austen  v.  Halsey  ( 51 )  your  Lordship 
eoiuiidered  it  as  clearly  settled ;  except  where  upon  the 
contract  evidently  the  Hen  by  implication  was  not  intended  | 
and  the  case  of  Hughes  ▼•  Kearney  {  Si)  is  another  direct 
authority :  Lord  Redesdale  laying  down  as  a  very  clear 
rule,  that  in  all  cases  the  vendor  has  the  lien ;  and  that 
it  lies  upon  the  purchaser  to  shew  a  special  agreement^ 
excluding  it :  that  case  being  decided  upon  that  ground. 
It  cannot  be  admitted  certainly  against  a  purchaser  for 
valuable  consideration  vrithout  notice  :  but  this  Dcfen* 
dant  has  not  that  character;  having  merely  an  equitable 
agreement  for  a  security^  not  performed,  when  Martin^ 
dak  became  a  bankrupt :  the  Plaintiff  giving  notice  to 
the  assignees :  and  the  Decree,  obtained  by  the  Defen* 
dant  Symmons  for  a  mortgage  to  him,  expressing,  that  it 
was  without  prejudice  to  the  claim  of  this  Plaintiff. 
Certainly  a  former  debt  is  sufficient  to  sustun  a  purchase, 
Us  fdr  a  valuable  consideration :  but  it  is  necessary,  that 
a  party,  taking  a  conveyance  for  such  a  consideration, 
ahould  not  have  had  notice  of  the  claim,  when  he  took 
the  Conveyance.  There  are  but  two  periods,  to  which 
the  point  of  notice  can  apply :  first,  the  time,  when  the 
consideration  was  advanced :  secondly,  when  the  convey- 
ance was  executed ;  and  even  where  a  consideration  has 
actually  passed,  it  is  necessary  to  state  in  pleading,  that 
th^re  was  no  notice  at  either  period :  otherwise  the  pur« 
*  chaser  cannot  protect  himself:  Wigg  v.  Wigg  ( 53  )•  In 
this  ca^  it  is  essential,  that  there  should  not  have  been 
notice  at  the  latter  period ;  before  which  notice  is  clearly 
established.  The  estate  was  never  properly  out  of  the 
hands  of  the  Plaintiff.  He  had  not  taken  a  security » 
carved  out  by  himself;  which  might  preclude  the  equitable 

lien 
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(50)  Atat6,  Vol.  VI,  752.  (52)  1  Schoaks  ^  Le  Froy. 

(51)  Ante,  Vol.  VI,  475;      132. 

see  483.  (53)  1  Atk.  382. 


332 


CASES  IN  CHANCERY, 


1806. 

Mackrbth 

0.. 

Symmons. 


[♦383] 


lien  he  once  had ;  which  therefore  still  remains.  Fnm 
the  nature  of  this  'transaction,  the  consideration  bdnga 
former  debt,  no  money  actually  passing,  no  such  hard- 
ship can  arise  from  enforcing  the  lien  as  in  the  case  of  a 
purchaser  for  valuable  consideration,  actually  paid  in  diat 
transaction ;  who  is  affected  by  notice. 

If  however  this  Defendant  is  to  be  considered  as  a 
purchaser  for  valuable  consideration  without  notice^  so 
that  the  lien  cannot  prevail  against  him,  the  Plaindff  is 
entitled  to  consider  him  as  only  a  mortgagee ;  having  con- 
tracted with  Martiiidale,  as  against  whom  the  lien  is 
good,  for  a  mortgage.  This  Plaintiff  therefore  cannot 
be  affected  by  the  Decree  for  a  foreclosure,  obtained  by 
this  Defendant;  who,  having  notice  of  the  Flain^Ti 
claim,  did  not  make  biip  a  party, 

Mr.  Richards^  Mr.  Alexander^  ^nd  Mr.  William 
Agar,  for  the  Defendant. 
There  is  nothing  in  the  circumstances  of  this  case^ 
depriving  this  Defendant  of  the  protectiont  due  to  a  pur- 
chaser for  valuable  consideration  without  notice:  his 
transaction  with  MartindcUe  being  perfectly  &ir :  the 
vendor  claiming  a  preference  by  way  of  lien  for  the 
purchase  money,  remaining  unpaid ;  as  an  equitaUe 
charge,  priOr  in  time;  though  he  took  the  security  of 
Martindale  to  that  extent.  Under  such  circumstances 
*  the  lien  has  never  been  established :  nor  can  the  in£sr* 
ence,  necessary  to  maintain  it,  be  collected  either  upon 
principle  or  authority.  The  general  case  of  lien^  as  be- 
tween vendor  and  vendee,  is  admitted ;  where  there  is 
no  special  agreement :  no  security  taken  in  respect  of 
the  purchase*money:  but  this  Equity  has  not  been  carried 
beyond  that  simple  case  of  vendor  and  vendee.  In  the 
case  of  Chapman  v.   Tarmer  (54)  there  was.  a  special 

agreeqi^t: 

(54)  1  Feni.  267.    See  ante,  Vol.  VI,  757.    Amb.TW. 
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agr^ment :  the  title-deeds  were  kept  by  the  vendor  i  ft 
deposit  of  the  title-deeds  of  itself  amounting  to  an  equi- 
table charge.  Other  casesi  besides  those,  which  have 
been  mentioned,  in  lyhich  this  point  arose  either  directly, 
or  incidentaUy,  are  Bond  y.  Kent  {55);  the  case  of  a 
mortgage  of  the  purchased  estate  for  part  of  the  money^ 
and  a  note  for  the  remainder.  PoUexfen  v.  Moore  (56 ) ; 
a  very  perplexed  case,  often  cited :  Fawell  v.  HeeUs  (  57 ) : 
Blaekbum  v.  Greg8on{5&)\  which  is  mei'ely  the  opinion 
oi  \dOTd  Loughborough;  who  desired  to  have  the  point 
fiffther  considered :  Trimmer  v.  Bayne  ( 50  ).  The  re- 
sult of  all  of  them  is,  that,  where  a  security  is  given^ 
there  is  no  place  for  this  Equity :  the  purchaser  certainly 
having  to  shew,  that  it  does  not  exist.  Here  a  bond  was 
given  hy  Martindale  :  the  security  stipulated  between  the 
parties;  and  therefore  the  lien,  substituted  by  Equity^ 
where  there  is  no  stipulation  for  a  particular  security^ 
cannot  be  raised. 


180B» 


Mackrets 
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Sir  Samuel  RomiUtf,  In  Reply. 
The  Plaintiff  being  called  upon,  and  obliged  to  pay» 
the  debt,  against  which  Martindale  undertook  to  indem- 
*  nify  him,  that  undertaking  forming  the  consideration  of 
Martindale*s  purchase,  he  cannot  upon  the  ground  of 
fraud  be  permitted  to  retain  the  estate.  The  lien  there- 
fore is  clear  in  respect  of  the  10,500/.  The  distinction 
as  to  the  annuities  rests  upon  the  single  circumstance, 
that  a  security  by  a  bond  of  indemnity  was  taken ;  which 
is  confined  to  the  annuities.  If  this  Plaintiff  had  filed  a 
Bin  against  Martindale,  while  in  possession,  he  would 
have  been  compelled  to  pay  the  annuities  out  of  the  pur- 
chased 


[  •834] 


(66)  2  Vem.  281. 

(6e)  d  Atk.  272. 

(57)  Amb.  724. 1  Bro.  C.  C. 


3d  edit  422,  note.    2  Dick. 
486. 

(68)  1  Bro.  C.  C.  420. 

(69)  Ante,  Vol.  IX,  209. 
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chased  estate;  and  a  Receiver  would  have  been  appoinled* 
No  stronger  instance  of  bad  faiths  no  act  more  uncooo 
scientiousy  can  be  stated,  than  taking  an  estate  in  con* 
sideration  of  making  payments,  and^  by  a  direct  violation 
of  the  contract  permitting  those  payments  to  fidl  upon 
the  vendor. 


t*3S5] 


As  to  this  Defendant,  if  from  the  passage,  appearing 
in  the  report  otPoUexfen  v.  Moore  it  is  supposed,  that  the 
lien  cannot  be  extended  to  a  purchaser  firom  the  original 
vendee^  it  would  be  perfectly  ineflfectual :  but  thai  pro- 
position is  contradicted  by  many  authorities.  In  Walker 
V.  Preswick  (60)  it  is  distinctly  laid  down,  that  the  lien 
prevails  against  a  purchaser  with  notice.  Upon  what 
principle  can  such  a  distinction  between  this  and  any 
other  Equity  be  maintained  ?  The  point  is  expressly  de- 
cided in  the  same  way  in  Gibbons  v»  Baddatt{Ql  )  :  vis. 
if  A.  sells  an  estate ;  taking  a  promisory  note  for  part  of 
the  purchase-money,  and  then  the  purchaser  sells  to£. 
who  has  notice,  that  A.  had  not  received  all  the  money, 
the  land  is  in  Equity  chargeable  with  die  money,  due 
on  the  note.  The  Defendant  cannot  be  represented  as 
a  purchaser  without  notice,  merely  as  not  having  no- 
tice, when  he  advanced  his  money.  It  is  triie,  not  then 
having  tiiis  estate  in  contemplation,  he  could  not  have 
*  notice  at  that  time:  but,  to  sustain  a  purchase  as  6x 
valuable  consideration  without  notice,  it  is  essential,  thit 
there  should  not  have  been  notice  either  when  tiie  money 
was  advanced,  or,  when  the  conveyance  was  executed. 
That  doctrine  has  been  always  held  from  the  earliest 
period,  in  More  v.  Mayhow  ( 6S ),  to  the  time  of  Lord 
Hardmcke  in  Wigg  v.  Wigg  (63  ) ;  and  the  reason  b,  that 

some 

(60)  2  Ves.  622.  v.  Naish,  8  P.    WHL   »7; 

(61)  1  Eq.  Ca.  Ab.  682,  n.  where  the  notice  was  beibrs 

(62)  1  Coi,  m  CA.  34.  payment  of  the  money. 

(63)  1  Atk.  382.    Tourvilie 
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BOtne  suspicion  arises  from  not  taldng  the  legal  estate» 
when  the  money  is  advanced.  The  Defendant,  having  the 
means,  by  acquiring  the  legal  estate,  of  placing  himself 
in  a  situation,  in  which  the  want  of  notice  would  avails 
merely  took  an  agreement ;  and,  haying  only  an  equitable 
title,  cannot  maintain  the  plea  of  purchaser  for  valuable 
consideration  without  notice.  The  doctrine,  that  cer- 
tainly prevails  between  mortgagees,  that,  the  equities 
being  equal,  a  subsequent  mortgagee  having  got  in  the 
legal  estate,  may  exclude  a  prior  incumbrance,  applies 
only,  where  the  money  was '  advanced  upon  the  credit  of 
the  estate ;  not,  where  the  estate  was  not  in  contempla- 
tion, and  other  securities  were  looked  to ;  which  is  the 
case  of  this  Defendant,  when  he  advanced  his  money ; 
and  upon  that  ground  a  judgment  creditor,  taking  in  a 
prior  mortgage,  cannot  tack  ( 64  )• 


Mackestji 

SYMMOlifl. 


ne  Lord  Chancellor. 
With  regard  to  the  dpctrine,  to  which  you  are  now 
alluding,  is  there  any  case,  where  a  third  mortgagee  has 
excluded  the  second,  if  the  first  mortgagee,  when  he  con- 
veyed to  the  third,  knew  of  the  second.  When  the  case 
^  of  Maundrett  v.  Maundrett  (65 )  was  before  me,  I  looked 
for,  but  could  not  find  such  a  case ;  that,  where  there 
Was  bad  faith  on  the  part  of  the  first  mortgagee,  that 
Equity  was  applied  ? 

Sir 


(64)  Braee  v.  The  Dueh^ 
of  Marlborough,  2  P.  WUL 
491. 

(05)  Ante,  Vol.  X,  246. 
It  is  material  to  a  correct  un- 
derstanding of  this  subject, 
and  the  case  of  WUUmghby 
V.  Wilkmghby.  (1  Term  Rep. 
763),  where  it  is  fnlly  cob- 
sidered  by  Lord  Hardwicke, 


to  observe,  thst  the  notice 
to  the  puune  incambrancer 
himself,  depriving  him  of  this 
advantage,  is  notice,  when 
he  takes  his  original  seonrity ; 
not,  when  he  takes  in  the 
prior  incumbrance.  See  2 
Ves.  673,  Wortley  v.  Birkr 
head. 


Whether  a 

• 

third  mortga- 
gee, taking  in 
the  first,  can 

cond,  where 
the  first,  when 
conveying  to 
the  third,  knew 
of  the  second, 
qnmre. 
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:  'Sir  Samuel  RomUl^f  in  Reply. 

i  do  not  believe  that  was  ever  decided ;  and  there  would 
be  great  difficulty  in  deciding  it  in  favour  of  the  third 
Qiortgagee;  who  puts  himself  in  the  place  of  the  first* 
The  result  of  the  authorities,  and  of  the  drcumstanoes, 
to  which  they  are  to  be  applied,  is,  that,  a  part  of  the 
money,  which  was  the  consideration  of  the  original  pur- 
chase, remaining  unpaid,  the  Court  will  raise  the  Ken ; 
and  will  enforce  it  against  a  second  purchaser,  with  no- 
tice ;  that  universally  the  time  of  the  conveyance,  as  well 
pa  the  time  of  the  advance,  is  material  with  regard  to 
notice  ;  and  that  this  Defendant  clearly  had  notice  before 
the  conveyance. 


[♦SS7] 


The  Lord  Cha^^cellor. 
Upon  the  special  circumstances  of  this  case  I  shall 
postpone  my  judgment : -but  I  should  be-very  unwilling 
to  leave  soine  of  the  doctrine,  that  has  been  brought  into 
controversy,  with  so  much  doubt  upon  it,  as  would  be 
the  consequence  of  deferring  the  judgment  without  taking 
some  notice  of  it.  The  settled  doctrine,  notwithstanding 
*  the  case  of  Fatoell  v.  HeeUs  (  66  ),  is,  that,  unless  there 
are  circumstances,  such  as  we  have  been  reasoning  upon, 
where  the  vendcnr  conveys,  without  more,  though  the  con- 
sideration is  upon  the  face  of  the  ihstrument  expresfled  to 
be  paid,  and  by  a  receipt,  indorsed  upon  the  back,  if  it 
is  the  simple  case  of  a  conveyance,  the  money,  or  part 
of  \ty  not  being  paid,  as  between  the  vendor  and  the 
vendee,  and  persons,  claiming  as  volunteers,  upon  the 
doctrine  of  this  Court,  which,  when  it  is  settled,  has  the 
effect  of  contract,  though  perhaps  no  actual  contract  has 
taken  place,  a  lien  shall  prevail ;  in  the  one  case  for  tlie 
whole  consideration ;  in'  the  other  for  that  part  of  the 
money,  which  was  not  paid.     I  take  thtit  to  have  been  the 

settled 


(06)  Amh.  724.   1  Bro.  C.  C.  3d  edit.  422,  n.  2  Dick.  425. 
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settled  doctrine  at  the  time  of  the  decision  of  Black' 
burnx.Gr^gson  (67);  which  case  ao.fiir  shook  the  au- 
thority of  FatoeU  v.  HeelU  as  to  relieve  me  from  any  ap- 
prehension»  that  Lord  Baihurat^  doctrine  can  be  con- 
sidered as  affording  the  rule,  to  be  applied  as  between 
the  vendor  and  vendee  themselves^  and  persons,  claiming 
under  them. 


1808. 
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There  is  a  case.  Smith  v.  Hibbard  ( 68  ),  reported  no 
-vhere  but  in  Dickens ^  which  seems  to  decide,  this  point 
There  is  also  another  case,  besides  those,  which  have 
been  mentioned»  shewing  the  opinion  of  liOrdHardwieie^ 
that  the  lien  prevails:  Harrison  v.  Souihcote  {Gd)x  the 
case .  of  a  Papist  vendor ;  for  whom.  Lord  Hardwicke 
says,  the  lien  would  not  be  raised;  as  that  would  be  giving 
an  interest  in  land  to  a  Papist :  the  specialty  of  that  prov- 
ing, that  the  lien  prevails  in  general  cases.  In  the  case 
of  EUigt  V.  Edwards  (70)  Lord  Ahcmley  was  very  strong 
*upon  it.  There  was  a  covenant  for  pa3rment  of  the  money 
upon  the  first  purchase;  and  also  an  undertaking  by  a 
surety:  strong  circumstances  to  shew,  that,  as  between 
the  vendor  and  vendee,  there  is  no  intention  to  rely  upon 
the  lien.  The  point  was  not  decided,  in  that  case :  but 
Lord  Alvanley  lays  down  the  doctrine,  as  I  have  stated 
it ;  that  even  ip  the  hands  of  another  person,  with  notice, 
the  lien,  remains.  In  Gibbons  v.  Baddall  (71)  the  lien 
was  held  to  be  clear  against  a  second  purchaser,  with 
notice.  There  is  a  very  old  case,  in  Carp {72) y  which 
I  have  h^ard  cited  as  one  of  this  class :  but  I  have  some 

doubt 


[•»81 


(07)  1  Bro.  C.  a  420. 

(08)  2  Dick.  730. 

(09)  2  Fet.  389;  see  393. 
(70)  3  Bos.  4  Pul.  181 ;  see 

193. 

Voju.  XV.  Y 


(71)  2  Eq.  Ca,  Ab.  032. 

(72)  &am    v.    Batders, 
Caty,  25. 
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doubt,  whether  it  is  not  a  case  of  equitable  interpositioii 
upon  another  ground.  The  circumstance^  leading  oie 
to  that  doubt  is,  that  there  was  a  lost  bond;  and  the 
modern  doctrine  of  dispensing  with  proferi  (73)  was  not 
At  that  time  knewn.  The  Lord  Chancellor  might  there- 
fore consider  himself  as  having  jurisdiction  in  tliat  case 
to  direct  payment  of  the  money,  due  upon  that  bond  out 
of  the  estate. 


[•3S»] 


In  Austen  v.  Halsey  (74)  what  I- stated  upon  this  sub- 
ject was  not  said  without  much  consideration.  I  had  not 
at  that  time,  nor  have  I  now,  the  least  doubt,  that  it  is 
the  doctrine.  I  have  some  doubt  upon  another  point: 
taking  the  vendor  to  have  the  Ken,  whether  the  Court 
will  in  ease  of  the  death  of  the  vendee  marshal  the  assets^ 
BO  as  t6  throw  the  lien  upon  the  purchased  estate* 
It  has  often  been  said,  that  the  case  of  Coppin  v.  Cop- 
pin  (  75 )  stated  as  an  authority,  that  the  Court  will  not  do 
that.  The  Lord  Chancellor  in  bis  judgment  takes  no 
Botice  of  that  point.  In  that  case  the  vendor  happened 
to  be  the  heir  of  the  vendee ;  so  that  the  estate  was .  at 
*  home ;  and  it  was  held,  that  being  alsa  the  executor, 
he  was  entitled  to  retain  the  purchase-money  oat  of  the 
personal  assets.  That  decision  requires  a  good  deal  of 
consideration.  If  the  estate  had  been  in  a  third  per^ 
son,  the  general  doctrine  as  to  a  person  having  two  funds 
to  resort  to  might  be  thought  to  have  an  immediate 
application;  &nd  the    express   terms  of  the  decree  in 

PoUerfeM 


(73)  See  the  note,  ante. 
Vol.  V,  238.    ■ 

(74)  Ante,  Vol.  Vl,  476; 
see  483.  Trimmer  v.  Boyne^ 
IX,  209.  Post.  XVI,  278. 
Grant  v.  Mills,  2  Ves.  ^  Bm. 
306.  Ex  parte  Peake,  \Madd. 


340.  Ex  parte  Parker,  1  G^ 
if  Jam.  228.  Winier  v.  Lord 
Anson,  1  Sim.  if  Siu.  434, 
444,  445.  Cood  v.  PoUard, 
0  PH.  544.   10  PH.  109. 

(75)  2  P.  Will  29U    Sel 
€a.  Ck.  28v 
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PoUexfen  v.  Moore  (76)  might  be  found  yery  inconsist- 
ent with  it. 

It  is  not  however  necessary  to  deevic  that  point ;  us 
this  is  an  Equity,  that  in  ordinary  cases  will  affect  a  pur- 
chaser. Upon  principle,  without  authority,  I  cannot  doubt 
*  that.  It  goes  upon  this ;  that  a  person,  having  got  the 
estate  of  another,  shall  not,  as  between  them,  keep  it, 
aod  not  pay  the  consideration ;  and  there  is  no  doubt, 
tjjiat  a  third  person,  having  full  knowledge,  tliat  the 
other  got  the  estate  without  payment,  cannot  maintain, 
that  though  a  Court  of  Equity  will  not  permit  him  to 

keep 
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(70)  3  Atk.  272.  That  case 
hat  always  jraised  consider- 
able difficulty,  (  see  Trimmer 
y.  Bai^ne^    aote.    Vol.  IX, 
209),    firom  the    ambiguous 
passage,  in  the  Report  of  the 
jndgmeot,    that   this  Equity 
will  not  extend  to  a  third 
person,  but  is  conGoed  to  the 
vendor  and  vendee ;   which 
admits  a  double  interpreta- 
tion ; '  that  the  vendor*  cannot 
enforce    the  lien    against  tf 
third  person ;    without   any 
qualification  as  to  notice,  or 
eonsideration ;   and»  second- 
ly, that  the  lien  shall  not  be 
enforced   against  the  vendee 
in   favor  of  a  third  person; 
as,  in  the  instance,  that  im- 
mediately follows,   by  mar- 
fhalling ;   in  which  sense  it 
was  not  easy  to  reconcile  that 


passage  with  the  declaration 
of  the  Decree,  supposed  to 
proceed  upon  the  lion,  thai 
the  deGciency  of  the  personal 
assets  of  the  purchaser  should 
be  made  good  out  of  the  pur"» 
chased  estate,  to  far  a$  the 
perioiu^  estate  ef  the  pw^ 
chaser  should  be  applied,  in 
payment  of  the  purchase-mor 
ney.  The  qualiGcation.  of  the 
Decree  by  those  latter  words, 
and  the  fact,  that  the  vendor 
by  agreement  retained  the 
deeds,  as  a  security  for  the 
money,  amounting  to  an  equi- 
table mortgage,  are  conceived 
by  Mr»  Sngden  to  relieve  the 
case  from  all  difficulty.  See 
The  Law  of  Vendors  and  Pur- 
chasers of  Estates,  300,  361. 
2d  edit.;  468,  470,  5th  edit. 
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keep  it,  he  may  give  it  to  another  person,  without  pay* 
ment.  It  is  not  however 'necessary  to  discuss  that  upoif 
general  principles ;  as  it  has  been  repeatedly  stated  by 
authorities,  that  coight  at  this  time  to  bind  upon  that 
point* 


[  •541  ] 


Another  principle,  as  matter  of  general  Law  is  in- 
volved  in  this  case :  what  shall  be  sufficient  to  make  a 
case,  in  which  the  lien  can  be  said  not  to  exist.  It  hus 
always  struck  me,  considering  this  subject,  that  it  wou|^ 
have  been  better  at  once  to  have  held,  that  the  lien 
should  exist  in  no  case,  and  the  vendor  should  suffisr  the 
oonsiequences  of  his  want  of  caution;  or  to  have  laid 
down  die  rule  the  other  way  so '  distinctly,  that  a  pur- 
chaser might  be  able  to  know,  without  the  judgment  of  a 
Court,  in  what  cases  it  would,  and  in  what  it  woidd  not^ 
exist.  liOrd  Baihursi  seems  to  have  thought,  a  note  would 
put  an  end  to  it.  Other  Judges,  of  very  high  authority, 
dissented  from  that ;  as  appears*  by  the  case  of  Gibboni 
V.  Baddatt  (77)  and  Hughes  y.  Kearney  (78  ).  It  does 
not  necessarily  follow  from  ar  written  contract,  giving  an^ 
other  remedy,  that  the  lien  was  intended  not  to  exist.  It 
is  vbry  difficult  then  to  distinguidh  the  case,  where  a  note, 
or  bond,  is  given  for  part  of  the  money;  In  the  case  of 
bond  V.  Kent  ( 79 ),  where  the  estate  .sold  was  mortgaged 
for  part  of  the  money,  and  a  note  taken  for  the  rest, 
there  was  strong  negative  evidence,  that  the  vendor 
was  not  intended  to  be  a  mortgagee  for  the  rest.  The 
case,  put  by  the  Master  of  the  Rolls  in  Nairn  v# 
^Prowse  (80),  of  a  mortgage  upon  another  estate,  also 
afforded  strong,  perhaps  not  quite  conclusive,  evidence, 
against  the  lien ;  considering  the  value  of  the  mortgaged 

estate: 


(77)  2  £f.  Ca.  Ab.  632, 

(78)  1  Sch.  4-  Lef.  132. 
(10)  2  Vern.  281. 


(80)  Ante,  Vol.  VI,  75$; 
see  760. 
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estate:  ih*  general  •much  more  than  the  amount  of  the 
money.  It  does  not  however  appear  to  me  a  violent  con«- 
clusion,  as  between  vendor  and  vendee,  that  notwithstand- 
ii^  a  mortgage  the  lien  should  subsist.  The  principle 
has  been  carried  this  length ;  that  the  Uen  exists  i  imless 
an  intentioAy  and  a  manifest  intention,  that  it  shall  not 
exist,  appears^ 


1808. 


Macxr&th 
v. 


This  case  remains  to  be  considered  npon  its  own  cir* 
cumstancesy  with  reference  to  the  poil^ts  I  haye  stated* 
The  questions  are,  first,  supposing  the  Uen  would  have 
existed  as'  to  the  gross  sum,  the  debt  to  Manners,  and 
the  annuities,  or  their  value,  whether  the  circumstances 
of  silence  as  to  the  debt,  and  the  indemnity  taken  against 
the  annuities,  4^hich  is  very  imi>ortant,  amount  in  equity 
*to  evidence  of  a  manifest  intention  to  abandon  the  lien: 
if  they  do,  another  very  considerable  point  is,  wlq|(ther, 
the  Hen  having  been  abandoned,   the  Plaintiff  can  set 
himself  up,  as  a  mortgagee,  claiming  to  redeem  the  De- 
fendant.  If  the  lien  is  to  be  considered  as  not  abandoned, 
the  question  will  be,  not  whether  a  purchaser  with  no* 
tice  would  be  affected  by  the  lien }  which,  as  general 
doctrine,    I   admit;    but  whether    und^    the   circum- 
stances, attending  the  contract  with,  and  conveyance  to, 
this  Defendant,  it  shall  prevail  against  hinu    Upon  the 
particular     circumstances     the     case     must   $tand   for 
judgment. 


7%^  Lord  Chancellor,  having  stated  the  case  very 
particuUflyf  and  observing,  thitt  the  legal  estate  in  the 
^  premises  was,  before  the  assignees  of  Martindale  exe* 
cuted  the  agreement  for  a  mortgage  to  Symmons,  vested 
under  a  former  conveyance  by  Mackrcth  in  a  ti^ustee.^o 

secure 
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secure  annuities;  granted  by  hinij  pronouAced  the  follow* 
ing  judgment : 

This  case^  when  it  was  argued,  and  since,  has  appeared 
to  me  ,to  involve  a  question  of  very  great  importance ; 
witli*  regard  to  which  I  am  not  able  to  fihd  any  rule, 
which  is  satisfactory  to  my  mind.  If  I  had  found,  laid 
down  in  distinct  and  inflexible  terms,  that,  where  ihe 
vendor  of  an  estate  takes  a  security  for  the  consideration, 
he  has  tio  lien,  that  would  be  satisfactory;  as,  when  a 
rule,  so  plain,  is  once  communicated,  the  Vendor  not 
taking  an  adequate  security,  loses  the  Uen  by  his  own 
fault.  If,  on  the  other  hand,  a  rule  has  prevailed,  as  it 
seems  to  be,  that  it  is  to  depend,  not  upon  the  circum^ 
stance  of  taking  a  security,  but  upon  dife  nature  of  the 
security,  as  amounting  to  evidence,  as  it  is  sometimes 
called  or  to  declaration  plain,  or  manifest  intention,  tile 
expressions  used  upon  other  occasions,  of  a  purpose  to 
rely,  not  any  longer  upon  the  estate,  but  upon  ttie  per« 
sohal  credit  of  the  individual,  it  is  obvious,  that  a  vendor, 
taking  a  security,  unless  by  evidence,  manifest  intention, 
or  declaration  plain,  he  shews  his  purpose,  cannot  know 
the  situation,  in  which  he  stands,  without  the  judgment 
of  a  Cdurt,  how  far  that  security  does  contain  the  evi-* 
dence,  manifest  intention,  or  declaration  plain,  upon  tiiat 
point.  That  observation  is  justified  by  a  review  of  the 
authorities ;  from  which  it  is  clear,  that  different  Judges 
would  have  determined  fhe  same  case  diffcrendy ;  and,  if 
some  of  the  cases,  that  have  been  determined,  had  come 
before  me,  I  should  not  have  been  satisfied,  that  the  con- 
clusion was  right. 


[•844  1 


This  Bill  insists  upon  a  lien,  in  respect  of  these  an* 
^niiities:  to  be  paid  all,  that  the  Plaintiff  himself  has 
paid ;  and  either  as  to  the  original  value,  or  tiie  present 
value,   or  the  future  payments.    I  state  that  claim  in 

these 
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these  diflfercnt  terms;  as,  to  detemuBe,  what  is  the  Hea^  1808. 

it  is  necessary  to  poiiit  out  the  amount  of  it ;  and  how  it    ^  ^^"^ 
is  to  be  calculated.     Some  doubt  was  thrown  in  the  argu-  i,. 

ment  upon  the  question  of  tien  between  the  vendor  juid  Symmohs* 
vendee :  but  it  was  not  carried  &r ;  and  it  is  too  late  to 
raise  a  doubt  upon  it :  but  it  is  insisted,  that  the  hen 
does  not  preyail  against  third  persons,  even  with  notice 
of  the  situation  of  the  vendor  and  vendee.  It  may  be 
of  use  to  state  the  cases  upon  this  subject  in  the  order 
of  time. 

The  eailiest  case,  not  very  applicable,  is  ki  Cory  ( 81  \ 
and  most  of  the  Abridgments ;  which  imperfectly  collect 
the  authorities  upon  this  head.    According  to  my  oi^ 
understanding  that  case  is  to  be  classed  rather  among^ 
those  of  reUef  in  equity  upon  a  security,  that  has  been    Relief  in 
lost  (82),  than  under  thb  head:  but  the  fact  of  its  ex-  Equity  upom 
istenee  is  a  circumstance  of  evidence,  that  this  doctrine  ^  secunty 
has  obtained  in  professional  practice.    There  is  no  other 
case  between  that  and  Chapman  v.  Tanner  (  83 ) ;  which 
is  very  imperfectly  reported ;  and  its  authority  is  weakened 
by  the  observation  in  subsequent  cases,  that  there  was  lu 
special  agreement,  that  the  vendor  should  keep  the  writ- 
ings ;  and  it  is  stated  as  a  fact,  that  he  had  not  taken  any 
security.     Taking  it  to  be  a  decision  in  &voe  of  the  lien 
under  those  circumstances,  the  declaration  of  the  Court, 
what  was  the  natural  equity,  shews  strongly,  how  the  law 
upon  this  subject  was  understood ;  and  that  case  there- 
fore has  considerable  weight     The  doctrine  is  probably    Vendor's  lien 
^  derived  from  the  Civil  Law  as  to  goods;  which  goes  far-  r^qj|iproba- 
ihet  than  our  law ;  by  which,  though  the  right  of  stop-  ^^J  ^^' 

page  "^^^^  fr^™  **"• 
(81)    Htam    V.    Botelers,  (82)    See   the  note,  ante,  -.^  j  .     i^«  i 

Cary,%b.    •  Vol.  V.  238.  goesforlhlr 

(83)  1  Vern.  267.      ..         .  ^hm  the  law 
of  England:  by  which  the  lien,  giving  the  right  to  stop  tm  TVamitu,  is 
gone,  where  possession,  actnal  or  constrnctive,  has  been  taken :  the 
lien  by  the  Civil  Law  prevailing  even  against  actual  possession. 
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page  in  TVanriiu  is  founded  upon  natural  justice  and 
equity,  yet,  if  possession,  either  actual  or  constnictire, 
was  taken  by  the  vendee,  the  lien  is  gone.  That  is  not 
so  by  the  Civil  Law.  The  Digest  states  (84)  <<  Quod 
"  ventUdi  non  aliier  Jit  accipientis  quam  H  aui  preiium- 
'*  nobis  solutum  sii,  aut  satis  eo  nomine  factum^  vel  etiam 
^^Jidem  habuerimus  emptori  sine  uUd  satisfactiene  ;**  which 
points  at  this  article  of  security :  but  with  those  excepted 
cases  the  lien  according  to  the  Civil  Law  is  bo  strong, 
that  the  goods  may  be  taken  out .  of  *tlie  possession  of 
the  individual,  who  had  obtained  actual  or  constructive 
possession  of  them* 


The  next  case  is  Bond  v.JCent  ( 85 ) ;  the  circumstances 
of  which  are  special :  a  mortgage  for  part  of  the  money;* 
and  a  note  for  the  residue.  It  was  urged  with  consider- 
able, perhaps  not  inclusive,  weight,  that  the  express 
charge  of  a  part  gave  a  ground  for  the  inference,  that  a; 
lien  for  the  residue  was  not  intended.  The  case  however 
goes  to  prove,  that  in  equity  this  lien  was  supposed  to 
exist ;  amounting  to  an  admission,  that  without  those  spe- 
cial circumstances  there  would  have  been  a  lien. 


•        » 


[•S45] 


The  next  case  is  Coppin  v.  Coppin  ( 86 ) ;  where  the 
doctrine  of  PoUexfen  v.  Moore  (  87  ),  as  to  marshalling, 
was  practically,  though  I  doubt  whether  it  ought  to  have 
been,  admitted.  I  should  mention  Gibbons  y.  Bad' 
dall  ( 88 ) ;  where  it  is  expressly  stated,  that  the  Hen  rt- 
mained ;  though  a  note  was  given  for  part  of  the  purchase 
money :  but  I  cannot  ascertain  the  date  of  that  decision.  In 
^  PoUexfen  v.  Moore  (  89  )  Lord  Hardwicke  si&xmM  the 

lien 


(84)  Dig.  lib.  18,  TiL   1, 
L.  19.. 

(85)  2  Verm.  281. 

(86)  2  P.  iri7/.29l. 


(87)  3  AtlL  272. 

(88)  2  Eq.    Ca.    Ab. 
Purchaser ^  682,  note. 

(89)  3il<A.  27S^ 
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lito  of  the  vendor  upon  the  estate  for  the  remaindeir  of 
die  purdhase-money ;  considering  the  vendee  from  the' 
time  of  the  agreement  a  trustee  as  to  the  money  for  the 
vendor ;  but  adds,  that  *'  this  equity  will  not  extend  to 
*'  a  third  person." 

•  ■ 
If  .that  is  to  be  understood,  that  this^equity  would  not 
extend  to  a  third  person,  who  had  notToe,  that  the  money 
was  not  i>aid, .  Lord  Hardmcie's  subsequent  decisions 
contradict  that :  if  the  meaning  ,is,  that  he  would  follow, 
the  case  of  Goppin  v.  Capping  and  that,  if  the  vendor 
^exhausted  the  personal  assets,  the  legatee  of  the  pur-, 
chaser  should  not*  come  upon  the  estate,  there  is  great 
difficulty  in  applying  the  principle;  as  it  would  then  be 
in  the  power  of  the  vendor  to  administer  the  assets,  as 
he  pleases ;  having  a  lien  upon  the  real  estate  to  exhaust 
the  personal  assets,  and  disappoint  all  the  creditors ;  who, 
if  he  had  resorted  to  his  lien,  would  have  been  satisfied; 
and  in  that  respect,  with  reference  to  the  principle,  the 
case  is  anomalous. 


IBM. 
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The  next  case,  in  which  the  doctrine  was  admitted,-  is 

Harrison  v.  Souikcote (90) ;  followed  by  WaUer  v.  iV^f* 

wici  (.91 );  which  case,  it  is  remarkable,  was  not  cited  in 

Faiffelt  y.  Heelis  (92);  and  in  Burgess  v.  Wheaie {93) 

Sir  Thomas  Clarke  lays  down  the  rule  both  as  to  vendor, 

ai)d  vendee  thus :  "  Where  conveyance  is  made  prema- 

**  turely,  before  money  paid,  the  money  is  considered  as 

'^  a  hen  on  that  estate  in  the  hands  of  the  vendee :  so,     u^n  of  Vmh 

''where  money  was  paid  prematurely,  the  money  would  dee,  having 

''be  considered  as  a  Uen  on  the  estate  in  the  hands  of  paid  -prema- 

€€  ^jiQ  turely,  analo- 
gous to  that 

(90)  2  Ve$.QS&;  see  303.      3d  edit  402,  note.    2  Dick.  ^^  ^^^  ^'* 
..(91)  2F€i.  622.  425. 

(92)Amb.l24.  iBro.C.C.         (03)  1  Bladt.    123;    set 

150^  r 
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'*  the  vendor  for  the  personal  representatiyes  of  the  pnr- 
*' chaser.**  Tardiff  y,  Scrug1um{9^)  is  yery  material 
upon  this  point;  as  it  is  represented (95)  as  a  case,  in 
which  the  lien  was  held  to  attach  upon  the  two  moieties 
of  the  estate :  but  it  has  been  also  considered  ( 96 )  a 
case,  whether  of  lien  upon  the  land  or  not,  -for  con- 
tribution upon  the  circumstances  between  the  sisters; 
giving  the  one  sister  a  right  to  call  upon  the  husband  of 
the  other  to  pay  a  moiety  of  the  annuity.  In  another 
case  also,  Powell  y.  ■,  whether  accurate,  or  not, 

I  cannot  trace,  Lord  Camden  determined  in   favor  c^ 
the  lien. 

In  PawisU  v.  HeeUs  ( 97 )  Lord  Bathursfs  opinion 
certainly  was,  for  reasons  best  stated  in  the  case  of 
Nairn  v:  Ptowse  (98)  by  Sir  Samuel  Romilltf,  that  the 
bonds  taken  by  the  vendor,  furnished  evidence,  that 
credit  was  not  given  to  the  land ;  and  therefore  there 
was  no  lien.  In  Beckett  v.  Cordley  (99)  Lord  nurlom 
says,  it  was  compared  to  the  case  of  a  person  selling  an 
estate,  and  not  receiving  the  money ;  and  therefore  there 
is  a  lien;  asserting  the  general  doctrine,  as  familiar;  but 
distinguishing  that  case  upon  the  nature  of  the  transact 
tion :  younger  children  joining  the  eldest  in  a  mor^^age^ 
discharging  the  estate  from  their  portions;  and  by  their- 
consent  the  whole  money  being  p&id  to  the  eldest  son: 
the  lien  being  discharged  by  that  transaction.  ' 


In  the  argument  of  Blackburn  v.  Gregsan  {100)  Lord 

Kenyan 

(97)  Amb.  724, 1  Bro.  CC. 
3d  edit.  422,  note.  2  Dick 
425. 

(08)  Ante,  Vol.  VI,  752. 

(99)  1  Bro.  C.  C.  353; 
see  358. 

(100)  1  Bro.  C.  a  420. 


(04)  Cited  AnUf.  725,  6. 
1  Bro.  C.  C.  423:  before 
Lord  Camden,  in  Chancery, 
Dec.  8M,  1709. 

(95)  1  Bro.  C.  C.  423, 
Blackburn  v.  Oregton. 

(96)  Amb.  726,  Faweli  v. 
Heelii. 
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Kenyan  took  the  doctrkie'  to  be  perfectly  clear ;  and  it 

r 

is  not  jtossible  to  state  a  stronger  judicial  opinion  than 
Lord  ZbfigA&oratrgA  expressed,  that  the  lien  does  exist;-, 
though  it  is'^not  *a  decision.  In  Smith  r.  Hibbard  (1) 
it  was  insisted,  that  the  delivery  of  possession  upon 
payment  of  a  small  part  of  the  money,  was  evidence^ 
that  he  meant  to  trust  to  ihe  f>e]^6nal  security :  but  it 
was  held  clear,  that  the  money  contracted  to  be  paid* 
was  a  specific  lien  upon  the  premises.  .  The  contract  for 
payment  of  the  money  is  itself  in  a  sense  of  security  full 
as-  good  as  a  note.  I  do  not  state,  as  an  authority^ 
what  appears  iipon  this  subject  in  Austen  y.  Habey  (2): 
as  it  is  a  mere  dUctum:  and,  a  dictum  that  fell  from 
me:  but,  endeavouring  to  state  this  doctrine  as  accli* 
rately,  as  I  could,  I  see,  I  expressed  it  in  these  words (3): 
'*  that  the  vendor  has  a  lien  for  the  purchase-money, 

• 

^  while  the  estate  is  in  the  hands  of  the  vendee:  I 
except  the  case,  where  upk>n  the  contract  evidently 
that  lien  by  implication  was  not  intended  to  be  r^ 

**  served." 


1806. 
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In  tlie  case  of  EUioi  v.  Edwards  (3)  this  is  the 
doctrine  of  jLord  Alvardey;  a  very  experienced  Judge 
in  Equity;  with  reference  to  whom  I  may  say,  his  judg- 
ment will  be  read^  and  valued,  as  producing  great  in* 
formation  and  insrtruction  to  those,  who.*  may  practise  in 
Courts  of  Equity  in  future  times.  He  there  states, 
that,  if  a  map,  having  purchased  an  estate,  conveys  i1^ 
before  the  purchase-money  has  been  paid,  a  Court  of 
Equity  will  compel  the  person,  to  ^^hom  the  estate  was 
conveyed,  to  pay  that  money :  provided  he  knew  at 
the  time  he  'took  the  conveyance,  that  it  had  not 
been  paid. 

Th^ 


(1)  2  Dick.  730. 

(2)  Ante^  Vol.  VI,  475. 

(3)Ante,  Vol.Vl,  483. 


(4)  3  Boi.  ^  Put.  181 ;  see 
183. 
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The   next    case   in  Equity  is  Nairn  ▼»  Pramge  (5), 
before  the  Master  of  the*  Rolls  f  in  which  it  Was  con* 
tended,  that  there  was  rib  Hen;  the  vendor  bad  taken 
a  security   for  the  money,    payable  at  a  *future '  time ; 
and  during  the  interval  the  vendee  might  have  sold  the 
stock.    The  Master  of  the  RoUs  in  his  judgment,  ad- 
mitting   die  general  doctrine   as  to  '  the  vendor's  lien, 
observes  upon  die  question,   whether  a  security  taken 
will  be  a  waiver,  that  by  conveying  the  estate  without 
payment  a  degree  of  credit  is  given  to  the  vendee;  which 
may  be  given  upon  the  confidence  of  the  existence  of 
aucb  lien;  and  it  may  be  argued,  that  taking  a  note  or 
a  bond  cannot  materially  vary  the  case :  a  credit  is  still 
given  to  him;  and  may  be  given  from  the  same  motive: 
not  to'  supersede  the  lien ;  but  for  the  purpose  of  as* 
certuning  the  debt,  and  countervailing  the  receipt,  in* 
dorsed  upon  the  conveyance.    There  is  great  difficulty 
to  conceive,  how  it  should  have  been  reasoned  almost 
in  any  case,  that  the  circumstance  of  taking  a  aecurity 
was  evidence,  that  the  lien  was  given  up;   as  in  most 
cases  there  is  a  contract  under  seal  for  payment  of  the 
money.    The  Master  of  the  Rolls,  having  before  ob- 
served, that  there  may  be  a  security,  which  will  have 
the  effect  of  a  waiver,  proceeds  to  express  his  opinion, 
that,  if  the  security  be  totally  distinct  atid  independent, 
it  will  then  become  a  case  of  substitution  for  the  lien, 
instead  of  a  credit  given  on  account  of  the  lien ;  mean- 
ing, that,  not  a  security,  but  the  nature  of  the  security, 
may  amount   to  satisfactory  evidence,   that  a  lien  was 
not  intended  to  be  reserved;   and   puts  the  case  oft 
inortgage  of  another  estate,  or  any  other  pledge;  as 
evidence  of  an  intention,  that  the  estate  sold  shall  re- 
main free  and  unincumbered.   It  must  not  however  be  un- 
derstood, that  a  mortgage  taken  is  to  be  considered  as  a 
conclusive  ground  for  the  inference,  that  a  lien  was  not 

intcn(Ied; 
(6)  Aite,  Vol.  VI,  16%. 
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intended;-  as  I  could  put  many  instances,  that  a  mpttgnge 
of  another  estate  for  the  purchase-money  would  not  be 
decisive  evidence  of  an  intention  to  give  up  the  lien; 
though  in  the  ordinary  case  a  man  has  always  greater 
security  for  his  money,  upon  a  mortgage,  than  value  tqr 
his  money  upon  a  purchase;  and  the  question  must  be, 
whether  under  the  circumstances  of  that  particular  case, 
attending  to  the  worth  of  that  very  mortgage,  the  infer- 
ence arises.  In  the  instance  of  a  pledge  of  stock  does  it 
necessarily  follow,  that  the  vendor,  consulting  the  conr 
venience  of  the  purchaser  by  permitting  him  to  have  the 
chance  of  the  benefit,  therefore  gives  up  -the. lien,  which 
he  has  ?  Under  all  the  circumstances  of  that  case  the 
judgment  of  the  Master  of  ike  RoUs  was  satisfied,  that 
the  conclusion  did  follow ;  but  the  doctrine  as  to  taking  a 
mor^ge,  or  a  pledge,  would  be  carried  too  fax,  if  it  it 
understood,  as  applicable  to  all  cases,  that  a  man,  taking 
one  pledge,  therefore  necessarily  gives  up  another ;  which 
must,  I  think,  be  laid  dpwn  upon  ^he  circumstances  of 
each  case,  rather  than  universally. 


iao8. 


MACKRILTtt 

V. 
.STMMONi. 


In  the  case  ct  Hughes  v.  Kearney  (6)  Lord  Redesdate 
states  the  doctrine;  and  the  proposition  is,  not  merely 
that  the  vendor  Inight  have  security,  but  that  he  relied 
upon  it;  and  a  note  or  biQs  are  considered,  not  as  a  se» 
Gurity,  but  as  a  mode  of  payment. 

ft 

'  From  all  th^se  authorities  the  inference  is,  first,  that, 
generally  speaking,  there  is  such  a  Hen ;  secondly,  that  id 
those  general  cases,  in  whidi  there  would  be  the  Hen,  as 
as  between  vendor  and  vendee,  the  vendor  will  have  the 
Ken  against  a  third  person ;  who  had  notice,  that  the 
money  was  not  paid.  Those  two  points  seem  to  be 
clearly  settled.    I  do  not  hesitate  to  say,  Aat,  if  I  had 

found 


(fi)  I  Sck.  ^  Lef.  U-i. 


9SO  CASES  IN  CHANCERY. 

1808.         found  no  authority,  that  the  lien  would  attach  up<Hi  a 

..  ^^""^  third  person,  having  notice,  I  should  have  bad  no  diffi- 

V.  culty  in  deciding  that  upon  principle ;  as  I  cannot  per- 

Stmmonii.     oeive  the  difference  betvreen  this  species  of  lien  and  other 

Equities;   by  which  third  persons,    having  notice,  are 
Conveyance  to  bound.     In  the  case  of  a  conveyance  to  B.,  the  money 
^.  of  an  estate,  being  paid  by  A,,  B.  is  a  trustee;  and  C.  taking  from 
money  be-  j^j^j^  ^^^  having  notice  of  the  payment  by  -4.,  would  also 
S  ftrn  *'  ^  ^  trustee ;    and  many  other  instances  may  be  put. 

tee'  and  C  ^^  more  modem  authorities  upon  this  subject  have 
taking  from  i?.  brought  it  to  this  inconvenient  state;  that  the  questioa 
with  notice,      is  not  a  dry  question  upon  the  fact,  whether  a  securi^ 

was  taken;  but  it  depends  upon  the  circumstances  of 
each  case,  whether  the  Court  is  to  infer,  that  the  Hen 
•was  intended  to  be  reserved ;  or  that  credit  was  given, 
and  exclusively  given,  to  the  person,  from  whoqi  the  other 
■ecurity  was  taken. 

• 

In  this  case,  having,  as  other  Judges  have  had,  to  de- 
termine this  question  of  intention  upon  circumstances, 
I  may  mistake  the  fair  result  of  the  circumstances,  which 
I  have  endeavoured  to  collect    I  must  say,  I  have  felt 
from  the  first,  that  there  is  upon  the  part  of  the  Plaintiff 
that  natural  Justice  and  Equity,  which  ezdte  a  wish,  diat 
I  could  enforce  the  lien  throughout :  .but,. first,  as  to  the 
annuities,  I  am  persuaded,  that,  with  reference  to  that 
part  of  the  case,  involving  the  question  of  lien  as  to 
the  consideration,  or  any  part  of  it,  or  any  sum  of  money, 
the  quantum  of  which   is   to  be  estimated  with    refers 
ence  to  the  present  value,  or  the  past,  or  future  pay- 
ments, this  is  a  case,  in  which  the  Plaintiff  intended 
to. rely  entirely  upon  the  personal  security:  the  bond  for 
20,000/.;    and  that  was  the  conception  of  Martindale 
also ;  by  whose  default  of  payment  therefore  the  estate 
is  not  now  subject  to  the  lien  in   respect  of  'the  con- 
sideration of  tlie  annuities^  or  any  allowance  in  respect 

of 


CASES  IN  CHANCERY. 


Ml 


of  it  See,  how  it  stands.  In  1790  the  Plaintiff,  as 
principal,  and  Maxtindaley  as  surety,  being  .mgaged  m 
an  obligation,  which.  I  understand  to  be  a  personal  one, 
for  these  annuities,  agree  to  change  situations :  Martin^ 
Jale  to  be  the  principal,  and  the  Plaintiff  to  be  surety ; 
in  consideration  of  which  ■  the  Plaintiff  agrees  to  give 
90002,,  secured  by  a  mortgage.  It  rests  upon  that  until 
179S^  when  the  transaction  takes  this  course;  that  Afar- 
imdale  shall  be,  no  longer  a  mortgagee,  but  owner  of 
the  reversion  in  fee ;  and,  which  is  material,  of  the  re- 
version, expectant  upon  the  Plaintiff's  life-estate.  .  The 
annuities  remain  upon  the  old  footing :  that  is,  some 
payments  were  made,  or  arrears  accrued,  between  179S 
and  1793 ;  an^  payments  were  to  arise  from  time  to  time. 
TThe  value,  given  to  Mariindale  in  1792  by  the  mort- 
gage of  90001.  for  taking  the  liability  upon  himself,  was 
a  value,  which  merely  by  the  lapse  of  time  between  179S 
and  1793  mast  have  varied.  If  the  anmiities  had  been 
paid,  there  must  have  been  a  difference  in  the  estimation : 
also  de  Anno  in  Annum  the  value  was  decreasing ;  not 
€fily,  as  the  annuities  were  wearing  out;  but  also  n» 
die  number  of  the  annuitants  was  decreasing  by  death. 
It  is  impossible,  it  is  not  natural,  to  suppose,  that  parties, 
dealiaig  for  the  consideration  of  annuities,  and  the  pur-^ 
chase  of  a  reversion,  which  might  not  take  effect  in  pos- 
■essioB,  until  all  the  annuitants  were  dead,  relied  on  that 
veversion,  as  secuiity  in  addition  to  the  indemnity  by 
the  bond  for  20,0001. :  in  the  original  transaction  the 
estate  being  pledged  for  the  sum  of  9000/.,  as  if  actually 
paid. 


1808. 


Mackrkth 

V. 

Stmmons. 


Then,  as  to  the  lien,  for  what  is  it  ?  Is  it  for  the  or^ 
ginal  sum  I  That  it  cannot  in  justice  be.  Is  it  for  future 
payments  f  that,  one  sum  being  paid,  it  does  not  attach  t 
another  sum  not  being  paid,  it  does  attach:  a  charge 
vpon  the  reversion  arising  from  time  to  time,  accordingly 
as  these  payments  are,  or  are  not,  ihade^    and  is  that 

« 

inference 


M2 
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Mackreth 

V. 

.Stmmons. 


inference  to  be  drawn,  where  a  conTeyance  waa  executed 
without  the  least  notice  of  such  an  intention ;  a  security 
taken,  not  of  itself  sufficient  (o  exclude  the  purpose  •of 
-such  a  lien ;  but  the  nature  of  the  subject,  connected 
with  the  &ct  of  that  security  takep,  is  decisive  proof 
against  such  an  intention ;  and  it  appears  accordingly  in 
the  other  cause,  Symmom  ▼•  Rankin^  that  Mackreth  and 
Martindale  joined  in  the  conveyance  to  Couiis,  to  secure 
an  annuity  of  2000/.,  without  the  least  reference  tp  such 
an  intention. 


I  admit,  that  the  opinion  of  hord  Loughborough  (7 \ 
.that  the  case  (8)  before  Lord  Cam€kn  went  upon  the 
ground  of  lien,  is  an  authority  very  considerably  against 
my  opinion;  and  I  cannot. say,  upon  what  the  case  did 
proceed,  if  not  upon  that  ground ;  as,  the  estate,  givoi 
by  the  wife  to  her  husband  for  his  Ufe,  after  her  own 
death,  if  not  affected  by  the  lien,  could  not  be  bound 
to  pay  the  annuity.  If  that  case  is  accurately  represented. 
Lord  Camden's  opinion  seems  to  have  been,"  that  the 
mere  circumstance  of  an  estate  given  in  consideration  of 
.an  annuity,  with  a  bond,  would  not  prevent  the  lien 
.attaching  from  time  to  time;  and,  so  understanding  it, 
I  cannot  bring  my  mind  to  the  conclusion,  that  it  is  aa 
authority,  which  ought  to  lead  me  to  determine,  that  with 
reference  to  these  annuities  there  is  a  lien,  either  for  the 
Original  value,  the  present  value,  or  the  future  payments, 
which  may,  or  may  not,  become  due. 

As  to  the  other  part  of  the  case,  I  have  considered 
long,  whether  the  conclusion  is  just,  that,  not  meaning  to 
have  a  lien,  as  I  think  this  party  did  not,  with  regard  to 
the  annuities,  he  should  mean  to  have  a  lien  as  to  the 


(7)  See  Siackburn  v,  Oreg- 
$9n,  1  Bro.  C.  C.  420. 


(8)  Tardiff  v.  Scrughm 
stated  1  fro.  C  C.  428, 
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ram  of  money,  due  to  Maimers.  .  My  indivldu^  opinion  1808. 

ky  that  the  intention  was  the  same  as  to  both :  but  with     ^  ^"^^  __ 
regard  to  the  latter  the  cases  authorise  the  lien  ;  unless  i^. 

it  is  destroyed  by  particular  circumstances ;  which  do  not     .Symmons, 
exist  here.    That  sum  is  precisely  in  the  condition  of  a 
part  of  the  consideration,  not  paid;  and  then  the  in- 
ference in  equity,  unless  there  are  strong  circumstances, 
getting  over  it,  is,  that  a  lien  was  intended.    This  comes 
Tery  near  the  doctrine  of  Sir  Thonuu  Clarke  (  9  ) ;  which    Lien,  where 
is  very  sensible ;  that,  where  the  conveyance,  or  the  pay-  either  convey- 
ment,  has  been  made  by  surprise,  there  shall  be  a  lien.  ^^^^9  ^^  P*J" 
This  Plaintiff  understood  at  the  time  of  the  conveyance,  "****»  ^•^  ^f 
that  this  money  was  to  be  paid  on  his  account  to  Man-       ^ 
ners ;  which  is  the  same,  as  if  it  was  to  have,  been  paid 
to  himself;  and  was  not  paid;  and  then  the  only  ques- 
tion is,  whether,  as  from  the  special  circumstances  as  to 
the  value  and  nature  of  the  annuities  I  am  to  infer,  that 
a  lien  was  not  intended  as  to  them,  I  must  make  the  same 
inference  with  respect  to*  this  gross  sum;  as  to  which,  if 
the  annuities  were  not  mixed  with  the  transaction,    the 
doctrine    of    equity    is,    that    the    lien  would   attach. 
As  to  that  sum  my  judgment  is,   that  the  Plaintiff  has 
a  lien. 

It  is  contended,  .that  there  are  other  circumstances  in 
this  case;  that  the  Defendant  Summons  has  a  conveyance 
of  the  estate  without  notice :  or  rather,  a  contract ;  as 
he  had  notice  at  the  time  of  the  conveyance.  It  is  not 
necessary  to  go  into  the  doctrine  as  to  the  effect  of  no- 
tice at  the  time  of  the  contract,  or  at  the  time  of  pay- 
ment of  the  money ;  though  there  is  no  doubt,  the  De- 
fendant, when  he  took  his  conveyance,  had  notice  from 
die  recitals  in  his  tide-deed  of  MachretKs  rights  and 
Mariindak^s  obHgations,  as  vendor  and  Sendee.  Nei- 
ttier  is  it  necessary  to  go  into  the  consideration  of  another 

argument; 

(0)  I  Black.  1^,  Burgut  r.  Wheate. 
Vol,  XV.  Z 
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1808.  argument ;  that  the  Defendant's  money  was  not  originafly 

^  ^'^R  „     '®"*  upon  the  faith  of  the  land.     There  is  a  great  dif- 

1^.  ference  between  the  effect  of  a  judgment|.  as  attaching 

Symmons.     upon  the  land,  and  a  special  agreement  by  a  creditor  for 

Distinction  be-  ^  security  upon  the  land.    It  is  not  however  necessary 

J°  ^'  to  determine  such  questions ;  as  neither  the  Plaintiff,  nor 
ment,  as  at-      it^-,        <>  i         i^i  i-^ 

tachioir  qdoq  Defendant  Symmons,  has  the  legal  estate ;  which  ap- 

the  land  and  a  P^^'^  ^  ^^^  other  cause  Summons  v.  Rankin^  to  be  in 

lipecial  agree*    Coutts,  under  the  conveyance  of  1793 ;  in  which  Mar^ 

raent  for  a  se-  tindale  and  Mackreth  joined ;  and  then  between  equities 

curity  upon      t|ie  rule  "  Qui  prior  est   tempore  potior  est  jure^  ap- 
the  land.  p^^g^ 

Rale  between 

equities :  "  Qtit  The  result  of  this  case  is,  that  the  BiD  must  be  dis- 
pnar  est  tem^  -^jggg j  ^g  j^.  regards  the  annuities  ;  and  is  right  as  to 
*•/  v«,^  "        *^®  other  part  of  the  claim ;  and,  being  right  in  one  point, 

and  wrong  in   the  other,   the  Decree  must  be  without 
costs. 


est  jure. 


1809.  This  case  was   mentioned    by  way  of  Motion   to  vary 

Jan.  24M,     the  minutes,  upon  a  misunderstanding  as  to  the  costs. 

The  Lord  Chancellor,  having  repeated  the  ground, 
npon  which  no  costs  were  given,  made  the  following  ad- 
ditional observations : 

Since  the  judgment  was  pronounced,  I  have  met  wilfa 
a  case,  which  was  not  cited  in  the  argument,  but  is  re- 
ferred to  in  Mr.  Sugclen's  work  ( 10) ;  which  seems  to  me 
-to  be  a  book  of  considerable  merit ;  in  which  this  subject 

is 

(10)  See  Sugden^s  Law  of     appears  to  be  Co$ner  v.  Watk" 
Vendors      and'     Purohasen,      le^:  stated,    3S6,  id   edit; 


362,  &c.  2d  edit. ;  459,  &c.      466,  6th  edit  from  the  Bs- 
;6th  edit    The  case  alluded      gister^t  Book. 
to   by  the  Lord  Chancellor, 
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ifl  considered  with  ranch  attention ;  and  he  comes  to  a 
conclusion,  different  from  mine.  I  looked  into  the  /t^- 
gist€T*s  Book  for  that  case ;  the  name  of  which  I  do  not 
recollect ;  and  it  does  seem  to  me,  that  his  inference  is 
not  the  necessary  inferencCi  arising  froni  the  circumstances 
x>f  that  case ;  as  I  find  it  in  the  Register's  Book.  I  men* 
jtion  this  to  shew,  that  I  have  not  withdrawn  from  the 
opinion  I  have  expressed  upon  this  subject ;  as  to  which, 
conceiving  it  to  be  of  great  importance,  I  should,  if  con- 
vinced, be  very  ready  to  retract :  but,  having  endeavoured 
to  collect  all  the  doctrine  of  the  Court  upon  it,  I  am  sure 
I  am  right  in  that.  I  wish  I  was  as  sure  in  the  appli- 
cation of  the  evidence. 


1808. 


Mackrbth 

•    V. 

Symmons. 


BELL,  Ex  parte. 

TN  this  Petition,  in  bankruptcy,  which  stood  for  judg- 
ment, the  only  question  was,  whether  a  Commission 
of  Bankruptcy  against  a  persoUj  merely  as  an  underwriter, 
could  be  maintained.  The  bankrupt  was  not  engaged  in 
any  other  business. 

Sir  Samuel  RomiUy,   in    support   of    the  Petition: 
Mr.  WiUiam  Agar,  against  it. 


1808. 
Nov.  28/k 
An  under- 
writer, merely 
in  that  charac- 
ter, cannot  be. 
a  bankrupt. 
(  See  note  (10) 
post,  858. ) 


The  Lard  Chancellor. 

I  have  stated  to  the   two  Judges'  Lawrence  and  Le 

Blanc  all  the  particulars  of  the  argument,  submitted  to 

me  upon  this   question ;    which    have    been,    through 

Ml .  Justice  Le  Blane^  submitted  to  the  other  Judges  of  the 

ZS  Court 
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Id08.         Court  of  King's  Bench  ;    and  they  agree  with  ^  0}»> 

^T"^  nion,  which  I  entertain ;  that  an  underwriter,  merely  irt 

Exvarie        that  character,  cannot  be  a  bankrupt    The  argument, 

that  tends  to  make  him  so,  is  founded  upon  that  passage 
of  the  Statute  (  1 1 ),  which  describes,  as  objects  of  the 
bankrupt  laws,  persons  using  **  the  trade  of  merchan- 
<'  dize  by  way  of  bargaming,  exchange,  bartering,  che- 
''  visance,  or  otherwise,  in  gross,  or  by  retail,  or  seeking 
'^  his  or  her  living  by  buying  and  selling,  or  that  shall 
^  use  the  trade  or  profession  of  a  scrivener,  receiving 
**  other  mens*  monies  or  estates  into  his  trust  or  cub- 
'f  tody.  **  It  19  insisted,  that  underwriting  is  what  Lord 
Mansfield  in  the  case  of  Hankey  y^  Jones  (12)  terms,  by 
a  singular  expression,  a  Merchandizing  Act ;  and  it  is 
compared  to  drawing  and  re-drawing  bills  of  exchange : 
but  it  is  clear,  that  Lord  Mansfield  would  not  have  held, 
that  drawing  and  re-drawing  bills  would  alone  make  a 
man  liable  to  the  bankrupt  laws,  independent  of  the  cir- 
cumstance, in  the  case  of  Richardson  v.  Bradshaw  (13), 
that  WSson  held  other  mens*  money;  and  made  profit 
of  it. 

The  Statute  (14)  of  George  L  is  then  insisted  oit. 
The  preamble  of  that  Statute  does  not  raise  the  inference. 
I  may  state,  almost  as  an  historical  fact,  that  no  such  cha- 
racter as  a  mere  underwriter,  existed  at  that  time ;  and 
the  policy  of  that  act,  appearing  from  the  preamble, 
would  be  defeated,  if  an  individual  underwriter  (15)  en- 
gaged in  any  other  business  for  the  purpose  of  being  a 
bankrupt.  The  inference,  collected  from  some  of  the 
clauses,  is  not  very  conclusive  against  the  fact,  that  there 
is  no  instance  of  a  Commission  against  an  underwriter,  as 

suclu 

(11)  See  statute  91  Jam.  I.         (13)  1  Aik.  12B. 
«.  19.  f.  2.  (14)  Stotote  6  Geo.  I.  e.  lA 

(l'^  Cotop.  745.  .    (15)  See  the  SUtate,  «.  12. 
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9uch.    Before  thatAct»  the  Statute  q£  CharksII.{  16)         1608. 
<leclajred,  not  only  that  membero  of  the  Ea^t  India  and         vT^^ 
other  companies  shall  not  be  capable  of  being  bankrupts^       ^  tHtrieu 
but  that  the  law  was  so  before ;  and  it  b  very  remarkable ;    Holders  of 
stating,  that  the  members  of  those  public  companies  did  Stock  in  Pnblio 
not  receive  dividends ;    as  they  now  do ;    but  received  Companies  not 
specific  portions   of  the  goods,  imported  from  foreign  I'ablo  to  the 

countries ;  and  sold  individually  their  specific  portions  of  ^•'^'^""P^  *^^ 

v»  «  •     1  i»    •  in  that  charao* 

tnose  goods,  so  received :  a  state  of  circumstances,  upon  . 

which  it  was  very  difficult  to  say,  those  persons  were  not 

liable  to  the  Bankrupt  Laws:  but  the  Act  recites  the 

judgment   of  the  Court  of  King's  Bench  in   WoUtex^ 

holme's  Case ;  and,  not  merely  vacating  the  judgment, 

declares  it  to  be  contrary  to  law  ( 17 ). 


Another  clause  of  tht  Statute  of  George  h  (18)  de- 
clares, that  it  shall  not  prevent  carrying  on  trade  in  part- 
nership except  as  to  insuring;  which  upon  this  petition 
was  retied  on  as  an  acknowledgment,  that  the  insurance 
of  ships  is  a  trade :  but  that  goes  too  far ;  as  it  extends 
*  also  to  lending  money  upon  bottomry ;  by  which  alone 
a  man  cannot  be  liable  to  the  Bankrupt  Law. 

Upon 


<)6)  Statute  13  &  14  Ch.  II. 
c.  24.  . 

(17)  The  Act  («.  6.),  re- 
cites the  judgment  in  the 
King's  Bench;  whereby  Sir 
John  Wolstenholme,  Knt.  an 
ailTcnturer  in  the  East  India 
Company,  was  adjudged  and 
found  liable  to  a  Commission 
of  Bankruptcy  **  only  for 
**  and  by  reason  of  a  share 
**  he  bad  in  the  joint  stock 
**  of  the  said  Company,  and 
**  a  pretended  selling  for  mo- 
^^  ney  part    of   the    return. 


**  which  he  had  in  specie  for 
**  his  said  ^idventure."  Tha 
Commission  therefore  ap- 
pears to  have  been  open  to 
the  objection  of  fraud.  The 
Act  however  certainly  treats 
the  opinion,  that  persons, 
merely  as  having  such  Stock, 
and  dealing  by  sale  of  the 
produce,  returned  in  specie, 
were  liable  to  be  bankrupts, 
as  without  foundation  in 
law. 

(18)  SUt.  6  G^eo.I.  c.  IB. 
^  25. 
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Upon  the  whole  therefore,  but  principally  upon  the 
opinion  of  the  four  Judges,  which  is  nearly  the  same  as 
if  the  parties  had  the  benefit  of  a  case;  my  judgment  is, 
that  an  underwriter,  merely  in  that  character,  cannot  be 
a  bankrupt  ( 19). 


(19)  By  Staime  6  Geo,  IV. 
e.  16.  the  Statute  of  Ch.  II. 
is  repealed  ;  and  persons  in- 
suring ships  or  their  freight 
or  other  matters  against  perils 
of  the  sea  shall  be  deemed 
traders    liable     to     become 


bankrupt:  but  no  member 
of,  or  subscriber  to,  any  in* 
corporated,  commercial,  or 
tradingCompanies,  establish- 
ed by  Charter  or  Act  of  Par- 
liament, 8.  1,  2. 


1B08. 
Nov.  28/A. 
After  Answer 
to  a  Bill  of 
Discovery  Mo- 
tioB  to  amend 
the  Bill  by 
adding    a 
prayer  for  re- 
lief refused 
with  costs. 


BUTTERWORTH  a  BAILEY. 

A  MOTION  has  been  made,  as  of  course^  by  the  Plains 
tiff,  for  liberty  to  amend  the  Bill,  which  was  a 
Bill  for  Discovery  only,  in  aid  of  an  action  of  ejectment^ 
by  adding  a  prayer  for  relief. 

The  Motion  was  made  after  Answer;  and  the  Lord 
C/iancellor  expressing  considerable  doubt,  it  stood  over, 
that  precedents  might  be  searched :  but  none  weie 
found.  • 


Mr.  Bell,  in  support  of  the  Motion. 
Under  the  usual  Motion  for  liberty  to  amend  the  Bill 
no  inquiry  is  made,  whether  it  is  for  discovery  or  relief. 
The  Order  is  drawn  up ;  and  the  amendment  is  left  to 

■ 

the  discretion  of  Counsel.  The  circumstance,  that  no 
Order  upon  the  subject  can  be  found,  is  decisive  upon  the 
practice ;  as  it  is  scarcely  possible,  that  this  Order  should 
not  have  been  frequently  made ;  and  there  is  no  instance 
of  discharging  such  an  Order  as  irregular :  the  on][y  way, 
in  which  it  could  come  before  the  Co\urt.    Your  Lord^ip 

suggested 
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suggested  the  difficulty,  that  if  the  Bill  prays  both  dis<- 
covery  and  relief,  when  the  Plaintiff  is  entitled  to  dis- 
covery only,  a  demurrer  Kes  ( 20  ) :  but  the  practice,  pro- 
posed by  the  Plaintiff,  will  place  him  in  a  worse  situation, 
than  he  would  otherwise  stand  in;  as  the  Defendant, 
having  the  costs  of  the  discovery,  would  not  be  pre- 
vented from  demurring  to  the  relief.  Another  olyection, 
that  the  answer  may  be  framed  in  a  different  manner,  ac- 
cordingly as  it  is  to  be  read  at  law,  or  in  this  Court,  is. 
not  conclusive.  If  it  is  understood  aa  the  rule,  that  the 
Plaintiff  may  amend  by  adding  a  prayer  for  relief,  the 
answer  will  be  prepared  with  a  view  to  the  practice,  so- 
understood,  rather  than  to  the  exact  statement  of  the 
<;ase  by  the  Bill,  as  originally  framed.  On  the  other  side; 
considerable  inconvenience  may  occur.  It  may  frequently 
happen,  that  a  Plaintiff,  seeking  a  discovery  for  the  pux^ 
pose  of  an  action  at  law,  may  conceive,  that  he  has  n 
good  case:  but  it  may  turn  out,  that  his  remedy  is  in 
this  jurisdiction :  or  at  least,  that  some  preparatory  steps 
in  this  Court  are  necessary :  if,  for  instance,  it  appears  by 
the  Answer  to  a  Bill  for  a  Discovery,  to  support  an  eject- 
ment, that  the  Defendant  is  a  mortgagee,  liable  to  be 
redeemed  by  the  Plaintiff,  would  not  amendment,  in- 
troducing that  fact,  offering  to  pay  what  should  be  due, 
and  adding  a  prayer  for  redemption,  be  permitted?  So, 
if  it  appeared,  that  the  Plaintiff  had  a  good  title  at  law, 
but  there  was  outstanding  terms,  would  not  the  Court 
permit  him  by  amendment  to  add  to  the  Bill  for  Disr 
covery  a  prayer  to  remove  them  ?  In  many  other  cases 
it  may  be  necessary  to  add  a  prayer  for  relief.  The 
Answer  to  a  Bill  for  Discovery  of  transactions,  which 
were  the  subject  of  an  application  to  a  Court  of  Law, 
might  shew  circumstances,  requiring  a  Bill  for  an  account* 

What 


Butter- 
worth 

V. 

Bailbx* 


(20)  Ante,  Gordon  r.  Simp-      v.  Mellish,  X,  544;   and  t>oe 
kuuon.  Vol.  XI,  609.   Baker      the  note,  503. 
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What  disadvantage  can  arise  from  permitting  the  amende 
ment  in  such  cases?  Abuse  of  the  practice  b  not  likely 
to  occur ;  as  the  Plaintiff  must  pay  the  costs ;  wad  would 
therefore,  if  aware  of  the  circumstances,  insert  the  prayer 
fur  relief  in  the  first  instance. 


Mr.  William  Agar,  for  the  Defendant. 
There  is  no  instance  of  an  application  for  liberty  to 
amend  a  Bill  of  Discovery  merely  by  adding  a  prayer  for 
relief;  making  no  amendment  as  to  the  discovery;  and 
the  inconvenience  of  admitting  such  a  practice  would  be 
very  considerable.  The  Defendant,  who  might,  if  the 
relief  had  been  upon  the  record  in  the  first  instance, 
have  put  in  a  general  Demurrer,  may  find  a  difficulty 
in  demurring  partially,  so  that  the  Demurrer  shall  not 
be  over-ruled  by  the  answer,  which  is  to  be  taken  as 
part  of  the  defence.  The  Court,  permitting  the  Plain- 
tiff to  add  relief,  must  allow  the  Defendant  to  amend 
his  answer  in  ipio ;  which  may  require  alteration  alto- 
gether. The  course  of  proceeding  in  this  Court  as  to 
reading  the  answer,  is  very  different  from  4hat  of  a  Court 
of  law :  where  it  is  sufficient,  if  the  fact  appears  in  any 
part  of  the  answer;  but  here  the  party,  reading  one  part  of 
the  answer,  may  stop:  it  is  necessary  therefore  to  state 
the  same  fact  repeatedly ;  as  it  may  be  necessary  to  qua- 
lify it  by  admission,  &c.  As  no  precedent  can  be  pro- 
duced, some  considerable  degree  of  convenience  ought 
to  be  made  out,  to  induce  the  Court  to  do  that,  which  was 
never  done :  at  least  it  3hould  be  shewn,  that  it  wiU  not 
be  attended  with  hazard  ;  and  the  Court  would  expec^ 
instead  of  this  general  application,  that  the  proposed 
amendment  should  be  particularly  stated.  It  is  not  easy 
to  sayy  in  what  way  a  defence  against  a  prayer  of  relief 
could  be  framed :  whether  by  Demurrer,  or  by  a  sepaiAite 
and  distinct  answer  to  that  part  of  the  Bill. .   All  this  is 

matgriftl 
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maierial  to  the  point  of  inconvenience.  The  Order  of 
Lord  Rosslyn  ( SI ),  imposing  restraints  upon  the  answer 
to  an  amende^  Bill,  produces  great  vexation:  a  short 
original  Bill  being  filed,  with  the  view  of  introducing  al^ 
the  rest  in  the  shape  of  Amendment,  and  pressing  the 
Defendant  to  answer  a  completely  novel  case  without  suf- 
ficient time.  A  Bill  of  Discovery  is  upon  payment  of  the 
costs  considered,  if  not  as  dismissed,  at  least  as  brought 
to  a  conclusion.  The  Defendant  confines  himself  to  an-, 
swering  the  interrogatories :  the  supposed  cases  therefore 
of  the  mortgage,  or  account,  could  not  arise ;  unless  the 
bill  contained  some  charge,  leading  to  it*  The  Court  ig 
called  upon  to  make  a  precedent,  which  will  be  iinme* 
diately  followed  in  every  case  of  doubtful  relief  by  filing 
a  Bill  of  Discovery ;  every  principle  of  justice  re4uiring, 
that  the  relief  should  be  stated  in  the  first  instance.  The 
necessity  of  answering  Bills  is  already  sufficiently  ha- 
rassing; and  the  costs  are  not  by  any  means  a  remu- 
Deration. 


391 


•    *  • 
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BUTTKR-^ 
WORTH 

Bailbt. 


Mr.  Belly  in  Reply,  said,  nothing  more  was  necesr 
sary  than  to  add  a  prayer  for  relief;  and  the  Defendant 
might  put  in  a  new  answer  in  any  way  he  should  thinly 
proper. 


The  Lord  Chancbllor. 
When  thb  motion  was  originally  made,  I  had  no  recol- 
lection of  any  such  fact  as  the  amendment  of  a  Bill  of 
Discovery;  making  it  a  Bill  for  Relief;  and  if  a  precedent 
could  have  been  produced,  I  should  have  considered  it  a 
much  better  guide,  than  any  reasoning  of  my  own  upon 
it  can  be.  If  this  is  a  motion  of  course,  the  state  of  the 
practice  is  very  singular ;  that  the  Plaintiff*  in  a  Bill  for  Plaintiff  In  a 
Dbcovery  only, shall  pay  the  costs;  but,  if  he  amends  the  Bill  for  Dii- 

Bill,  ^''^^y  P*J^» 

'    the  costs. 
C^l)  General  Order,  23d  Jaauory,  1704,  4  Ao.  Q,  C.  644. 
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V. 

Bailey. 


Bllli  making  it  a  Bill  for  Rdief,  he  shall  not  pay  the 
costs:  but  it  is  said^  b^  is  to  pay  the  costs  of  the  dis** 
covery.  Can  a  single  Order  be  found,  ^king  the  dis*^ 
tinction  between  the  costs,  as  costs,  while  the  Bill  stood 
upon  the  record  as  a  Bill  for  Discovery,  and  the  costs, 
after  it  had  become  a  Bill  for  Relief:  a  distinction,  that 
ki  some  stage  ought  always  to  be  taken?  Does  any 
person  remember  an  instance  of  the  costs,  given  before 
the  amendment;  or,  when  leave  to  amiend  was  granted: 
or,  when  the  amendment  was  made :  or  is  there  any  de^ 
eree,  in  which  the  Court  takes  notice,  that  the  Bill  had 
dnce  been  a  Bill  for  Discovery :  and  afterwards  became 
a  Bill  for  Relief;  giving  the  costs  distributively  betweea 
the  Plaintiff  and  the  Defendant,  according  ta  the  nature 
of  the  case  from  time  to  time.  I  do  not  recollect  any 
such  instance. 


Distinction  as 
to  an  Answer 
to  a  Bill  of 
Discovery, 
read  as  evi- 
dence at  law : 
the  whole  mast 
be  before  the 
Jury. 


There  is,  it  seems,  a  very  faint  memory,  that  this  point 
was  in  discussion  before  Lord  Rosslyn:  but  what  was 
the  decision  upon  it  I  cannot  collect.  If  it  was  in  favour 
of  this  application,  the  practice  must  have  been  repeated 
weekly  since :  nor  do  I  think,  the  observation  I  madei 
with  regard  to  the  situation  of  a  Defendant,  who  has  an- 
swered a  Bill  of  Discovery,  which  is  afterwards  made  a 
Bill  for  Relief,  has  been  displaced.  The  answer  to  a 
mere  Bill  of  Discovery  cannot  be  read  here  for  any  pur- 
pose :  if  read  at  Law,  it  is  read  as  evidence ;  and  the 
whole  answer  must  be  laid  before  the  Jury  (^) :  but  if  it 
is  converted  into  a  Bill  for  Relief,  though  merely  by  the 
addition  of  a  prayer  for  relief,  it  is  admitted,  that  the 
Defendant  is  entitled  to  put  in  a  new  answer.  If  then  be 
acts  honestly,  the  truth,  that  is  apparent  upon  both  an- 
swers, ought  to  be  the  same  :  but  there  are  very  different 
ways  of  telling  the  same  truth ;  and,  if  the  Plaintiff  thinks 
prefer  to  read  the  first  answer,  and  brings  a  new  Bill,  he 

must 
(22)  Udy  Orm^nd  v.  Oe/eAmson,  ante,  Vol.  XIII,  47. 
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must  read  that  first  answer  as  evidence,  not  in  that  cau8^» 
but  in  another  cause.  Also,  if  the  Plaintiff  has  his 
choice,  whether  he  will  begin  with  a  Bill  for  Discovery^ 
or  for  Relief,  some  remarkable  degree  of  convenience 
ought  to  appear,  before  the  Court  would  Hgree  to  change 
the  practice.  There  may  be  cases,  it  is  true,  where  the 
answer  might  furnish  ground  for  supposing,  that  the 
refief  was  in  Equity,  not  in  Law:  but  that  must  be  the 
subject  of  a  special  application;  not  a  motion  of  course; 
and  then  I  -should  be  disposed  to  infer  from  the  whole 
course  of  practice,  that  even  in  those  special  cases  it 
would  be  better  to  direct  the  Plaintiff  to  pay  the  costSi 
and  bring  a  new  Bill;  and  if  in  that  cause  any  use  is  to 
be  made  of  the  discovery,  given  by  the  first  answer,  to 
let  it  be  read  as  an  answer  to  a  Bill  of  Discovery ;  as  evi- 
dence :  not  as  part  of  the  defence,  or  admission,  upon 
which  the  Bill  proceeds. 


1806; 


The  Motion  was  refused  with  costs  ( 23 ). 


(23)  Jackson  v.  Strong^ 
13  Pri.  494.  Motion  after 
Answer,  to  amend  by  striking 
out  the  prayer  for  relief,  re* 
fused  :  Earl  of  Cliolmondeley 


V.  Lmd  Clinton,  2  Ves.  ^  Bea. 
113.  As  to  Defendant's  right 
to  costs  on  a  full  Answer  to  a 
Bill  of  Discovery,  see  Coven* 
try  V.  Seniley,  3  Mcr.  G77. 


BUTTBIU  ' 
WORTH 

Bailey. 


FREEMANTLE  r.  TAYLOR. 


Rolls, 

1808. 

Dee.  Iff. 

^TEPHEN  FREEMANTLE  by  his  Will,  dated  the    A  direcUoa 
^  16th  of  September,  1793,  reciting,  that  he  had  4000  *"«'  "winter 

iniineas  to  dispose  of,  bequea^ed  to  his  son  John  Free*         , '       ^ 
^  r  »       I  ^  ^  neral  terms, 

mantle  the  sum  of  SOOOl,  British  :  and  the  remainder  to  be  comDrehend- 
divided  between  his  two  girls  :*' in  case  of  any  of  their  deathis  j^g  ^i  ^y, 

"  the  dren,  not  re- 
strained by  the 
bequest  of  the  capital  In  terms  limited  to  those  living  at  the  date 
of  the  Will. 
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1808^         ''  the  projMrtion  occasioned  by  such  death  to  be  divided 
P     ^i^ANTLR  *'  equally  between  the  survivors."    He  left  the  interest  of 
V.  the  whole  fund  to  his  wife,  to  be  by  her  applied  for  the 

Taylor.  benefit  and  education  of  his  children;  ''until  the  girls 
''  shall  be  married  or  arrive  at  the  age  of  twenty-one 
*'  at  which  period  they  are  to  be  independent  as  iar  aa 
*'  that  sum  goes  ;**  with  a  power  to  lay  out  a  proportion 
of  the  8000/.  for  the  advantage  of  his  son  previous  to  his 
arriving  at  the  age  of  twenty-one ;  at  which  time  it  is  to 
be  at  his  pwq  disposal.  The  testator  afterwards  de- 
clared, that  he  meant,  that  his  wife  should  receive  the 
benefit  of  the  interest  of  the  4000  guineas  for  her  own 
use  entirely  until  Mrs.  ilfoSoy's  death :  and  then  accord- 
ing to  the  terms  specified  on  the  other  side :  vis.  "  for 
**  the  advantage  and  education  of  my  children  trusting 
^'  entirely  to  her  honor  and  affection  for  her  children  ;** 
directing,  that  she  may  not  be  brought  to  account  for  the 
expenditure  of  the  interest  in  case  of  his  death ;  and  that 
a  bond  debt  should  be  pidd  out  of  the  4000  guinMs  *'  as 
*'  it  is  to  be  taken  in  equal  parts  according  to  the  proper* 
^'  tions  as  specified  upon  the  other  side." 

The  testator's  widow  married  again ;  having  upon  the 
death  of  Mrs.  MoUoy  succeeded  to  the  appointment  of 
Housekeeper  to  the  House  of  Lords  o{  Ireland,  under  a 
grant  of  the  reversion  of  that  office ;  which  upon  the 
Union  with  Ireland  was  converted  into  a  pension. 

»  A  petition  was  presented  by  the  three  diildren  of  the 

testator,  who  were  Hving  at  the  date  of  the  WiU ;  praying 
maintenance;  and  submitting  the  question,  whether  an- 
other daughter,  bom  aftef  the  date  of  the  WiU,  was  en« 
titied  to  maintenance.  Another  petition  was  presented 
on  behalf  of  that  daughter. 

Mr. 
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Mr.  Wetherell,  in  support  of  the  Petition  of  the  three  1B08. 

eldest  children :    Sir  Samuel  RomiUy,  for  the  youngest  Vo^^ZTinwm 
daughter.     The   case  of  Maichmci  v.  Coci  (24)  was  v. 

cited.  .  TAYiiOK. 

T^  Master  of  the  Rolls,  upon  the  authority  of 
that  case,  made  the  Order  for  maintenance  upon  both 
Petitions. 

(24)  Ante,  Vol.  Ill,  600. 


SWAINE  r.  BURTON.  ^g^jg^ 

Hf  c.  Bik, 
J^ARYCOCKELL  by  her  Will,  dated  the  SOth  of    Devise  and 

September^   1776,  gave  and  devised  to  Charles  beqacst  of 
KnowUon  and  Charles  Booths  their  heirs,  executors,  ad-  •^•■®"®*^» 

minis trators,  and  assi|ms,  all  her  leasehold,  freehold,  and  ,   .1 

t^  1,  ,     ,  V       ,.  copyhold,  e». 

copyhold,   messuages,  lands,  tenements,   hereditamepts,  ^^  ^  ^^^^^ 

and  real  estates  whatsoever,  in  MetlUey  and  other  places  tees,  their 

Mentioned,   in  die  counties  of  York^  Cumberland^  and  heirs,  execa- 

Westmorlandy  or  elsewhere  in  Great  Britain  \  to  hold  the  tors,  &c.;  open 

same  unto  and  to  the  use  of  the  said  Charles  KnotoUon  ^^^^^  ^  *^«^ 

and  Charles  Booth,  their  heirs,  executors,  and  adminis-  ***    P*^  _  ®^  ' 

,.       ^      1  ,  ^  occ. ;  and  after 

trators,  accordmc:  to  the  respective  natures  and  tenures  ... 

'  *i  -      1  payment  there^ 

thereof;  upon  trust  to  seu  the  same ;  and  wftb  the  money,  ^f  ^  pgy  ^^ 

Arising  apply  the  rentay 
&c.  to  it.  for 
life;  and  after  his  decease  devising  aod  beqaeathing^  to  the  heir  or 
heirs  at  law  of  B.  and  the  heirs,  executors,  &c.  of  such  heir  or  hairs  ; 
to  whom  the  trustees  were  directed  to  convey  and  assign  accordingly.' 
Co-heiresses  of  B,  being  also  the  co-heiresses  of  the  devisor*  take, 
not  as  co-parceners,  by  descent,  but  as  joint  tenants,  by  porcbase; 
and  therefore  subject  to  survivorship. 
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arising  therefrom,  to  pay  off  and  discharge  all  mor^ages 
and  mcumbrancesy  affecting  the  said  estates,  and  also  her 
just  debts  and  funeral  expences,  and  likewise  the  annuity 
and  legacies  and  sums  of.  money,  after  given  and  be- 
queathed.;  and  upon  farther  trust,  after  payment  thereof 
to  pay  and  apply  the  clear  rents  and  profits  of  the  said 
estates,  or  so  much  thereof  as  should  not  have  been  sold 
for  the  purposes  aforesaid,  unto  and  to  the  use  oi  Josepk 
Welch  during  his  life;  and  after  his  decease  the  tes- 
tatrix gave,  devised,  and  bequeathed,  all  such  part  of  her 
real  estates  and  the  produce  thereof  as  should  not  have 
been  sold,  paid,  or  appUed,  for  the  purposes  aforesaid, 
unto  the  heir  or  heirs  at  law  of  her  cousin  WUUam 
Cociellf  then  late  of  London^  barber-surgeon,  deceased, 
and  the  heirs,  executors,  or  administrators,  of  such  heir 
or  heirs  at  law;  and  she  directed  her  said  trustees  and 
the  survivor  of  them,  his  hdrs,  executors,  and  adminis- 
trat6rs,  to  copvey  and  assign  all  the  remaining  part  of  her 
said  real  estates  unto  the  said  heir  or  heirg  bf  her 
said  cousin  William  Coekett  accordingly.  She  appointed 
Welch  her  executor- 


The  testatrix  died  m  1777.  Welch  died  in  1789.  The 
Master's  Report,  under  an  inquiry,  directed  upon  a  BiD, 
filed  by  Susannah  Burton^  a  legatee,  claiming  also  as 
one  of  the  co-heiresses  at  law  of  William  Cackell^  to 
have  the  Will  established,  stated,  that  the  Plaintiff  in  dial 
cause  Susannah  Burton^  and  Eleanor  Sampson^  Atm 
Hfdchinsan^  Mary  Har greats ^  and  Catherine  Swainet 
were  the  co-heiresses  at  law  of  the  testatrix,  and  aba 
corrheiresses  of  William  Cociell  at  the  time  of  the  tes- 
tatrix's death ;  and  in  1798  a  Decree  was  made  at  the 
R&lls ;  declaring,  that  those  persons,  the  Plaintiff  and  the 
Defendants  in  that  cause,  as  the  co-heiresses  of  William 
Coekett,  were  entitled ;  and  it  was  ordered,  that  all  proper 
parties  should  join  in  conveying  to  them ;  &c. 

On 
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On  the  g2d  of  July,  1797,  Catherine  Sttakie  died, 
intestate ;  and  the  Bill  was  filed  by  her  eldest  son  and 
lieir  at  law:  claiming  one  fifth  part  of  the  estates  in 
light  of  his  mother,  as  one  of  the  co-heiresses  of  William 
CockeU.  The  Defendants,  the  surviving  co-heiresses^ 
and  purchasers  under  them,  insisted  upon  their  tide,  as 
joint-tenants,  having  survived  Catherine  Swaine. 


IBOOb 


SWAINB 
BVRTON« 


Mr.  Johnson  and  Mr.  Wear^  for  the  Pkintifil 
If  the  question,  raised  by  the  Defendants,  whether  the 
estate  and  interest,  given  by  thid  Will,  is  a  joint  tenancy, 
or  a  tenancy  in  common,  can  be  considered  open,  the 
construction  ought  to  be,  that  it  is  a  tenancy  in  common* 
The  persons,  natned  in  the  Master's  Report,  were  Ae 
co-heiresses,  not  only  of  CockeU^  but  of  the  testatrix 
ulso.  They  take  as  co-parceners,  not  afi  joint-tenants; 
tmless  they  have  an  interest,  different  from  that,  which 
would  have  descended  to  them,  as  co-parceners.  A  testa- 
tor may  certainly  devise  so  as  to  prevent  the  descent,  and 
create  a  joint  tenancy ;  though  the  devisees  should  happen 
to  be  his  heirs  at  law;  as  in  ihe  case  of  a  devise  to  co* 
heiresses  at  law  and  their  heirs  (S5) :  but  this  is  not  that 
simple  case.  This  testatrix,  uninformed,  whether  on^ 
person  or  more  would  be  the  heir  of  CockeU,  to  mak^ 
her  devise  certain,  devises,  if  there  should  be  one,  to  him 
and  his  heirs ;  if  more  than  one,  to  theih  and  their  heirs; 
not  meaning,  in  the  latter  event,  that  they  should  take  as 
joint-tenants  ;  which  was  the  obvious  intention  in  the 
case  in  Oofe(25  ) ;  but  merely  guarding  against  the  pos- 
Ifribility,  that  there  might  be  more  than  one  heir.  Before 
the  Statute  of  Fraudulent  Devises  (  26 )  a  Court  of  Equity 
^ould  not  have  made  a  construction  upon  such  a  devise, 

which 


(26)  Anon.  Oro.  Eliz.  431. 

(•26)  Statute  3  &  4  Will.  ^  Mary,  c.  14,      ' 
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which  would  have  had  the  effect  Of  depriving  the  spe- 
bialty  creditors  of  their  lien  upon  the  estate  descending; 
The  result  of  the  authorities  is,  that  under  a  devise  to 
the  person^  who  shall  be  the  heir  of  the  testotor  at  his 
deathj  whether  by  name  Or  description,  and  of  the  same 
(estate  and  interest,  that  would  descend  to  him,  he  shall 
take  by  descent :  Clerk  v.  Smith  (  S7  ),  Emerson  v.Jneh^ 
bird  (28).  The  general  inclination  of  the  Courts  now^is 
towards  a  tenancy  in  common. 


Mr.  Martin  and  Mr.  Parker,  for  the  Defendants. 
This  is  a  clear  joint  tenancy;  and  consequendy  the 
estate  of  Mrs«  Svoaine  survived:  no  act  of  severance 
having  taken  place*  The  legal  estate  is  given  to  trut- 
iees ;  upon  trust  to  pay  the  debts  and  legacies ;  and, 
subject  thereto,  to  the  use  of  Welch  for  life ;  andj  after 
his  decease,  to  the  heir  or  heirs  of  Cockell,  and  the  heirs, 
executors,  &c.  of  such  heirs ;  and  the  trustees  are  di- 
rected to  convey  to  the  said  heir  or  heirs.  The  Court 
will  give  effect  to  those  hitter  words;  declaring  the  trust 
to  convey  to  the  persons,  thus  described ;  according  to 
which  a  conveyance  would  have  been  directed  by  this 
Court.  It  is  true,  there  is  an  inclination  agunst  a  joint 
tenancy:  but,  to  prevent  that,  the  legal  effect  of  the 
words,  something  pointing  to  a  tenancy  in  common  must 
appear:  Jolliffe  v.  East{29). 

The  opinion  of  Lord  Holt  in  the  case  of  Fisher  v. 
Wigg  (  30)  in  favour  of  a  joint  tenancy,  upon  the  words 
*'  equally  to  be  divided,"  in  opposition  to  the  other 
Judges,  has  certainly  been  over>ruled  by  Lord  Hardwieie 


(27)  1  Salk.  241. 

(28)  1  Lard  Raym.    728. 
iJo6.  80. 


(29)  3  Bro.  C.  C.  25. 

(30)  IP.  mH.  14. 
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in  Rigden  v.  Vattiet  {8\)t  who,  hoFever,  had  Con- 
sideiable  doubt  even  on  those  words,  in  an  instrument, 
partaking  of  the  nature  both  of  a  Deed  and  a  Will ;  and 
determined  upon  the  circumstance^  that  it  was  a  pro- 
vision by  a  father;  who  must  be  supposed  to  intend  an 
available,  not  a  cohtingent,  provision.  In  those  cases,  that 
have  turned  upon  the  words  **  respectively,  .equally,"  &c. 
the  decision  has  always  proceeded  upon  something,  sup- 
posed to  point  at  a  tenancy  in  common :  yet  it  may  be 
observed  upon  the  word  **  equally^*  that  the  chance  of 
surviving  puts  them  all  upon  an  equality*  Even  a  be- 
quest of  the  residue  of  personal  estate  to  several  persons 
was,  m  Webster  v.  Webster  (82),  Cray  v.  Willis  (33)» 
where  the  residuary  legatees  were  also,  executors,  and 
Campbell  Y.  Campbell {34/)^  held-^a  joint  tenancy;  thbugh 
it  was  strongly  urged,  that  the  Civil  Law  knew  nothing 
of  joint  tenancy.  This  testatrix  had  not  in  contemplar 
tion,  that  the  persons,  whom  she  described  as  the  heirs 
at  law  of  Cockell,  would  be  her  own  heirs.  Under  thb 
devise  they  must  qualify  as  heirs  to.  him,  not  to  her; 
and  musif  therefore  take  by  purchase,  not  by  descent. 
There  is  a  case  (35),  adjudged,  whether  satisfactoiy 
or  not,  that  even  under  a  direct  devise  to  the  right 
heirs  of  the  testator,  being  several,  they  would  take  by 
purchase,  not  by  descent:  but  this  is  a  devise  to 
persons,  whom  the  testatrix  did  not  contemplate  as 
her  heirs. 


1808. 


SWAINl^ 

Burton. 


The  Lord  Chancellor. 
The  effec^t  of  this   devise  is  to  break  the  descent; 
vesting  the  estates  in  trustees;  and  directing  them  to 
convey  to  the  persons  described,  as  purchasers. 

The 


(31)  2  Vet.  252;  see  257. 

(32)  2  P.  Wia.  347. 
(83)  2  P.  Will.  629w 

Vol.  XV.  A  A 


(34)  4  Bro.  C.  C.  15. 

(35)  AnoH.  Cro.  Eliz.  431/ 
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The  flnt  question  is,  whether  this  pmnt  was  deddedl 
in  the  former  suit;  as  it  is  contended  by  the  Flaiptiff^ 
that  the  reference  to  the  Master  to  inquire  and  state, 
who  were  the  heirs  of  WiOiam  Cockell,  and,  if  any  were 
dead,  the  heirs  and  representatives  of  each  of  them,  baa 
decided,  that  the  Court  must  have  held  thb  an  estate  in 
co-parcenery.  The  utmost  effect  of  that  direction  is  this : 
if  the  personal  representatives  weuld  have  taken  the  pro- 
duce, that  arose  between  tiie  deaths  of  Welch  and  any 
of  the  co-heiresses,  it  was  fit,  that  those  representatives 
should  be  before  tiie  Court;  and  as  to  the  heirs,  the 
Court  would  not  determine  the  question  in  the  absence 
of  the  heirs.  The  case  is  therefore  entirely  open ;  except 
as  the  direction  of  that  inquiry  for  the  heirs  may  be 
considered  as  an  intimation,  that  the  Court  would  not 
decide  the  point  in  their  absence.  As  to  a  severance  m 
equity,  if  this  was  a  joint  tenancy,  these  proceedings 
have  not  made  an  equitable  severance;  but  have  left  die 
tide  just  where  it  was.  I  do  not  lay  much  stress  upon 
the  language  of  the  Order;  the  import  of  which,  that 
tiiey  are  entitied  as  co-heiresses,  not  of  tiie  testatrix,  but 
of  Cociell,  is  rather  against  co-parcenery.  That  how- 
ever might  have  slipped  in. 


Then,  where  the  legal  descent  is  by  the  devise  to 
trustees  broken,  does  the  direction  to  convey  to  persons, 
not  in  tiie  character  of  heirs  of  the  testatrix,  but  who 
happen  to  be  so,  make  them  take  by  descent;  as  they 
cannot  take  in  law  ?  The  descent  being  broken,  the  in- 
tention can  be  inferred  from  nothing  except  the  fact,  tiiat 
these  persons  were  heirs  at  law,  known  or  unknown. 
The  case  of  Cray  v.  Willis  ( S6  )  is  a  dear  authority,  that 
such  words,  used  as  to  personal  estate,  would  create  a 

joint 


(30)  2  P.  WUl.  629.  Jack' 
ton  V.  JachiOH,  ante  Vol.  VII, 


535.  IX,  591 ;  see  the 
referred  to,  607,  note. 
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joint  tehancy ;  notwithstanding  what  had  been  said  in  the  1808. 
Ecclesiastical  Courts.  Then  does  it  depend  upon  the  o"^^^ 
intention  of  the  testatrix?     If  the  circumstance,   that  ^^ 

words  of  joint  tenancy  are  used,  shews  an  intention,  that      Burton. 
the  devisees  shall  take  by  purchase,  I   must,  even   if   Joint  tenancy 
these  persons  were  the  daughters  of  the  testatrix  her-  ^"°®'  *  ■^" 
self,  who,  happening  to  be  her  heirs,  would  have  taken  ^     •  nroDertr 
by  purchase,  not  by  descent,  as  not  taking  an  estate  of  ^^  ^^^^  ll^^^ 
die  same  nature,  have  collected  the  intention  from  the  one,  without 
whole   of  the  Will.    This  is,   not  merely   a  devise  of  words  of  se- 
freehold  estate,  but  a  disposition  of  leasehold,  freehold^  verance. 
and  copyhold,  lands*    There  ift  no  doubt,  that  the  lease-    H®"*»  being 
hold  estate  in  equity  would  be  taken  by  them,  as  pur*  ~^  devisee, 

chasers.    The  'devise  also  is,  not  to  these  heirs,  but    ,  « i.  * 

'  chase,  not  by 

to  trustees;  and  by  that  devise  the  descent  is  broken*  j^^^*  it  the 
Those  trustees  are  to  have  for  certain   purposes  the  devis^  estate 
management  of  the  legal  Qstate.    Even  during  WelcK%  is  not  of  the 
life  it  is  very  doubtful,  whether  there  was  not  a  legal  same  nature, 
estate  in  them.    I  think,  there  was:  the  direction  being, 
hot  to  permit  him  to  receive,  but  to  pay  and  apply  the 
rents  and  profits;  and  after  his  death  to  convey  to  these 
heirs;  who  are  to  take  at  law  as  purchasers:  viz.  by 
conveyance  from    those  persons^   who  interrupted  the 
descent.    Farther,  it  is  impossible,  thait  she  could  mean, 
that  these  persons  should  take  as  her  heirs,  and,  if  the 
devise  had  been  to  her  heirs,  their  heirs  and  assigns,  as 
in  the  case  in  Croke  ( 37  ),  would  that  be  stronger  evi- 
dence of  an  intention,  that  they  should  take  a  different 
estate  from  that,  which  would  pass  by  descent,  than  the 
fact,  that  she  has  given  these  estates  to  them,  not  as  her 
heirs,  but  as  the  heirs  of  another  person.    The  conclu- 
sion is,  that  this  is  an  estate  in  joint  tenancy ;  and  there- 
fore  the  equitable  estate  survived,  just  as  the  legal  es« 
tate  would  have  survived. 


The  Bin  was  dismissed. 


(37)  Anon.  Cro.  EHx.  431. 

AAg 
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Nov.  261*.  ROWE  V.  TEED. 

Dee.  6ik,  12ik. 

Whethot  a       rpHE   BUI   in  this  cftuse  prayed  an  account  of  tte 
J^^*"*  ^^  produce  of  prizes,  captured  by  the  Lord  NeUam 

|/  ..         prlrateer:  the  Pldlhtiff  claimingi  as  part-owner,  entitled 

foil  Answer       ^  one-thirdi    A  plea  haying  beto  Over-ruled,  one  of  the 
quare.  Defendants  put  in  an  answer;  alleging  various  circunn 

stances  as  to  the  title  to  the  ship  and  het  earmngst 
stating,  that,  though  the  Plaintiff  had  agreed  with  the 
former  owner  for  the  purchase  of  one-third,  no  biD  of 
sale  was  executed;  admitting  however  in  another  part  of 
the  answer,  that  the  ship  was  registered  in  the  names  of 
the  Pliuntiff  and  the  Defendants ;  stating,  that  the  ship 
made  several  captures  between  the  14th  of  Jaimarjf,  and 
the  ISdi  ofJane^  1805,  and  afterwards;  some  of  whidi 
were  restored ;  that  on  the  ISth  of  Jmie  the  Plaintiff 
agreed  to  sell  his  share  of  the  ship  and  prises  to  the 
Defendant^  and  another  person;  in  whose  names  a  new 
registry  was  made;  with  various  allegations  as  to  the 
consideration,  and  other  circumstances,  attending  that 
transaction;  and,  giving' an  account  as  to  the  priies, 
captured  •  between  the  14th  of  c/om^ry^and  the  12th  of 
JunCi  1805^  insisting,  that  he  was  not  bound  to  set  forth 
an  account  as  to  the  period,  during  which  the  Plaintiff 
was  not  an  owners 

The  Master  allowed  Exceptions  to  the.^An8wer;  and 
^MXi  Exception  to  the  Report  was   taken   by  the  De- 
fendant. 

Mr.  Richards,  Mr.  Benyon,  and  Mr.  Bell^  in  sup- 
port of  the  Exception  to  the  Report. 
[  873  ]  There  is  no  case  upon  this  question,  which  has  been 
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so  much  discussed  ( 38  ),  that  resembles  this  precisely :  1806. 
this  Plaintiff  not  stating  by  his  Bill  a  complete  title,  with-  r^. 
out  proving  something  more  than  he  h^s  alleged:   the  t^. 

allegation  being  only  sufficient  to  introduce  the  proof:  Tbbd. 
but  the  Pliuntiff  does  not  state  the  fact,  that  a  bill  of  sale 
was  executed  to  him.  The  Defendant  avers,  that  no 
bill  of  sale  was  executed  to  him ;  -and  then  his  titie  fauls. 
The  whole  turning  upon  a  single  fact,  the  rule,  accord- 
ing to  Lord  Kenyon  in  the  case  of  Gwm  v.  Prior  (  39 )» 
applies ;  and  it  would  be  extraordinary,  the  whole  turning 
upon  a  single  fact,  sworn  to  by  the  Defendant,  if  the 
Court  should  impose  upon  him  the  burthen  pf  setting 
forth  a  long  account;  of  which  taking  tiiat  fact  to  be 
true,  no  use  can  be  made.  The  Plaintiff's  tide,  as  part- 
ner from  January  to  JttnCf  1805,  i^  admitted ;  and  in  that 
period  the  account  is  set  forth :  the  Defendant  insisting^ 
that  from  June  the  Plaintiff  had  no  title.  This  case^ 
arising  upon  a  claim  of  partnership,  resembles  Jacobs 
V.  Goodman  ( 40 ).  The  case  of  a  purchase  for  valuable 
consideration  without  notice  is  an  admitted  exception*; 
in  which  case  the  inconvenience  may  not  be  by  any 
means  so  considerable  as  in  this.  The  question  in  this 
case  b  no  less  than  this;  whether  any  man  upon  the 
mere  suggestion  of  a  partnership  may  inquire  into  all 
the  affdrs  of  the  first  mercantfle  house  in  London.  The 
Court,  pressed  with  the  weight  of  such  an  inconvenience^ 
wm  follow  the  decisions,  that  a  denial  of  tide  is  an  ex* 
ception  to  die  general  rule. 

Sir  Samuel  Romilly  and  Mr.  Johniqn$  for  the  Plain-      [  374  ] 
tiff. 
The  Master's  Report,  that  this  answer  is  insufficient, 
la  right;  but  the  general  question,  upon  which  the  de« 
'  *  dsions 

(38)  Jiiytor  Y.Miiner,  DoU  (39)  Stated  ante,  Vol.  XI^ 

der    r.    Lofd    Ehmiingfield,  90,291. 

-FmXder  v.  Stuert^  Skaw  v.  (40)  In  the  Court  of  £x^ 

Cking,  ante.  Vol    XI,   41,  chequer,  3l7ro.  <7.  C.  4^7, 

383,  290,  303.  note. 
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1808.         cisions  are  in  opposition,  does  not  arise :  vis.  whether  the 
RowR         ^^^^  seeking  a  discovery  of  accounts  or  fistcts,  to  whidi 
i;.  the  Plaintiff  represents  himself  to  be  entitled,  as  standing 

TfiBO.  in  a  certain  relation  to  the  Defendant,  the  latter^  denying 
that  relation,  yet  is  bound  to  give  the  discovery.  This 
case  is  not  put  upon  a  single  point:  the  Defendant  by  a 
very  long  and  complicated  answer  tendering  several  is- 
sues upon  a  variety  of  facts,  perfectly  distinct.  The  result 
is,  that  for  a  certain  period  the  Pliuntiff  would  be  entitled 
to  an  account :  then  reasons  are  given  for  condodingy 
that  nothing  would  be  produced  by  that  account:  vis. 
that  the  prizes,  taken  during  that  period  were  restored; 
and  then  the  Defendant  states  an  equitable  agreemeai  by 
the  Plaintiff  to  assign  his  share  to  the  Defendant.  AD 
these  facts  are  stated  with  great  detail,  and  with  a  variety 
of  circumstances.  If  any  doubt  could  be  entertained  npoii 
those  cases,  where  the  short  point  was,  whether  the  Plain* 
tiff  was  partner^  or  not,  that  circumstance  is  dedsive 
against  this  Defendant.  This  answer  cannot  be  coon- 
dered  in  a  more  fiivorable  light  than  a  plea ;  and,  if  this 
had  been  put  is  the  shape  of  a  plea,  it  would  have  been 
over-ruled  by  the  discovery,  that  is  made. 

The  Lard  Chancellor. 
One.  difficulty  in  this  case,  is,  that  as  this  record 
stands,  the  Court  must  suppose  it  possible,  that  the  Plain- 
tiff will  prove,  thatrwhewas  once  an  owner  of  this  ship; 
and  then  there  is  nothing  to  take  away  his  right :  tfat 
Defendant  stating  iiothing,  that  shews,  he  has  acquired 
the  title  since  June ;  the  Plaintiff,  if  he  ever  had  it,  hat 
.  .       not  been  deprived  of  it. 

[  375  ]  Another  difficulty  upon  this  point  has  always  embark 

rassed  me.  The  case  of  a  Bill,  stating  a  parol  ^igree- 
ment  for  the  purchase  of  an  estate,  with  a  part-perform- 
ance,  was  under  very  singular  circumstances ;  until  it  was 

settled 
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settled  here  ( 41  )>  that  the  Defendant  might  take  advan-         1808.. 


tage  of  the  Statute  (4^)  by  his  answer,  admitting  the 

agreement.     Until  that  was  so  settled,  the  answer  ad*  ^^ 

mitting  the  agreement,  it  was  immaterial,  whether  the        Tebd. 

acts,  alleged  to  have  been  done  in  part-performance,  were    Defendant  to 

denied,  or  not ;  as  the  agreement,  being  admitted,  must  *.  ™         *P®' 

have  been  performed.    I£  on  the  other  hand,  the  De-  ^ 

*  ance  of  an 

fendant,  answering  as  to  the  acts  of  part-performance,  gj^reement 
insisted,  that  he  was  not  bound  to  answer,  whether  there  withm  the  Sta- 
was  a  parol  agreement,  or  not,  those  acts  would  not  do;  tate  of  Frauds, 
unless  there  was  an  agreement,  to  which  they  could  be  may  by  An- 
referred.    If  then  the  Plaintiff  could  not  extract  from  «^«^  admit- 
those  acts  of  part-performance,  what  was  the  agreement^  ^°8  ™*  l^^T 
or  obtun  an  admission  of  the  agreement,  what  was  to  be  '      ^  ^ 

done  with  the  record  in  that  state  oif  circumstances?    I  gAg^QiQ 
never  could  get  over  that  difficulty.    There  is  a  fisuther 
difficulty  in  this  case;    that  the  Plaintiff  might  at  the 
hearing  upon  a- full  answer  waive  his  right  to  an  account » 
and  claim  the  money,  admitted  to  be  due. 


The  Lord  Chancellor. 
The  answer,  which  has  been  put  in  to  this  Bill,  is      Ike.  n$t. 
drawn  with  a  view  to  meet  the  difficulty,  that  arises  out 
of  the  various  conflicting  authorities,  which  are  to  be 
found  upon  this  point.    Various  facts  are  stated;  upon 
each  of  which  issue  might  be  taken ;   and  the  answer 
upon  the  whole  amounts  to  this:  a  denial  of  the  general 
^allegation  in  the  Bill,  that  the  Plaintiff  is  a  part-owner      [  ^876  ] 
of  this  ship,  under  the  alleged  agreement  for  the  pui:« 
chase  of  a  third  share,  by  the  averment,  that  no  bill  of 
sale  was  executed  to  him :  the  admitted  fact  of  the  re- 
gistry in  the  names  of  the  Plaintifi^  the  Defendant,  an4 

the 

(41)  See  ante.    Gfoik    v.         (42)  Statute  29  Char.  II, 
Jachion,  Vol.  VI,  12,  and  the     c.  3. 

« 

note.  III,  39,  39,  40. 


Rows 
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180B.  the  other  part-owner,  that  re^try  jnade  upon  ikuir  oath% 
being  utterly  inconsistent,  with  that  allegaticm.  Havipg 
however  stated  that  one  short  fact,  that  no  hill  of  sale 

Tekd.  was.executedj  without  which  the  property  could  not  passt 
which  fact,  if  proved  to  be  true,  would  put  an  end  to  the 
suit,  the  answer  does  not  stop  there;  and  refuse  the 
discovery  and  relief;  but  proceeds  to  eondder  the  truth 
or  felsehood  of  that  allegation ;  as  a  fact,  fiiirly  put  in 
issue  in  the  eause;  stating,  that  the  ship  made  several 
captures  between  the  14th  of  January  and  the  liSdi  of 
Junej  1805;  what  became  of  son^e  of  the  pxiaes;  that 
after  the  12th  of  c/me  more  prises  were  condemned;  and 
that  some,  captured  before  and  since  that  time,  were 
restored.  The  answer  therefore  does  not  consider  that 
allegation,  that  no  bill  of  sale  was  executed  to  the  Plain- 
tiff, as  an  allegation,,  that  ought  to  preclude  all  farther 
discovery  and  the  relief;  treating  it  as  no  more  than  a 
single  &ct,  put  in  issue.  The  answer  thai  states,  that 
the  PJaintiff,  who  is  -represented  as  not  being  an  owner, 
agreed  upon  the  12th  oiJune  to  sell  all  his  share  of  the 
ship  and  the  prizes  to  the  Defendant  and  another  person; 
which  according  to  the  former  part  of  the  answer 
amounts  to  nothing  in  Law;  as  there  is  no  averment 
here,  that  the  owners  had  parted  with  the  interest,  by 
means,  competent  to  devest  it.  The  answer  then  states 
various  circumstances  as  to  that  transaction  of  sale; 
which  upon  the  &ce  of  the  answer  was  incomplete. 

The  question  is,  whether  this  is  an  answer,  bringing 
forward  such  one  short  fact,  or  such  a  series  of  circum- 
stances, establishing  in  the  result  one  fieict,  that  would 
[  ♦  377  ]      ♦  be  an  answer  to  the  prayer  of  discovery  and  relief; 

and  therefore,  whether  this  is  a  case,  in  which  the  Court 
should  decide  that  point,  which  has  been  long  the  subject 
of  litigation :  to  what  extent  a  Defendant  is  bound  to 
^swer ;  who  has  nverred  a  circumstance,  irhich|  if  truly 
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aTerred  in  another  form,  and  sufficiently  proved,  would  1S09* 
he  an  answer  to  the  whqle  prayer  fpr  discovery  and  relief.  r^CjI 
I  repeat,  that  I  should  not  shrink  from  the  decision  of  v. 

that  question ;  if  it  was  fairly  before  me ;  and  I  should        Tbkd. 
be  relieved  from  the  apprehension  of  an  erroneous  judg- 
ment by  the  refljection,  that  it  is  much  better,  that  there 
should  be  a  djecision,  than  that  such  a  point  shoijld  re- 
Aiain  in  unoertaipty.    It  is  not  piy  pprpose  on  this  occa? 
sion  to  repeat  all,  tl^at  is  to  be  found  upon  t^is  subject 
in  the  late  casQs  (43) ;  but  |  mus^  repeat,  that,  whepeyer 
this  question  comes  to  a  decision,  it  will  be  infinitely 
better  to  de<;ide,  that  in  this  Court  the  objectiqn  should 
be  made  by  plea,  rather  than  by  answer  (  44 ),    In  the    DisUnctioii  an 
Court  of  Excl^equer  exceptions  come  before  the  Court  in  to  Exceptions 
the  first  instance.    That  b  not  th0  course  here.    The  ^°  ^^^  Coarts 
office  of  a  plea,  generally,  is,  not  to  deny  the  equity,     ■  ^'^^'^^^^^If 
but  to  bring  forward  ^  fact ;    which,  if  true,  displaces    ^^    cAraier. 
iti.not  a  single  averment;  a.  the  averment  in  this  an-  ^^^^J^ 
awer  that  no  bill  of  sale  was  executed ;  but  perhaps  a  ]y^  qq^  ^  ^^^ 
series  of  circumstances ;  forming  in  their  combined  result  the  Equity,  but 
fome  one  fiu:t;  ifhich  displaces  the  equity.  to  bring  for- 

ward a  fact, 

.    There  is  this  diflerence  between  law  and  equity ;  that  J**^  '^'^'^  P®"^ 
here  for  the  sake  of  convenience,  that  is,  of  justice,  the  y»  ^^  •corn- 
denial  of  some  fact,    alleged  by  the  Bill,    in  some  in-  cutostancea 
stances,   with    certain  averments,    has  been  considered  which  if  true 

sufficient  displaces  th«i 
Eqaltj. 

(43)  Bolder  v.  Lord  Hunt-  post,  YoL  XVI,  382.  See  IKstinction  as 
pi^etd,  Fauider  v.  Siuari,  the  note,  ante,  I,  203.  In  ^^  pleading  be- 
iS%mov.CA%,ante,yol.XI,  the  Exchequer,  where  Ex-  ^^«oaLawand 
283,296,303.  ceptioBs    come    immediately  ^"'^''^f 

(44)  The  qaesUon  is  de-     before  the  Court,  the  rule  is    •^^'L*^]"*^, 

cided  accordingly  in  Leonard     the  other  way.    John  v.  Die-     .  ^  .    ' 

of  some  fact. 
r.  Leonard,  1  BaU  Sf  Beat,     cie,  13  Pri.  632.  alleired  b    th6 

320.     SomerviUe  v.  Mackay,    '  ^.y^  .^  J^^ 

instances,  with  certaiq  averments,  as  a  good  plel^ 
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RowB 
Tebd. 


Excepted 
cases,  where  a 
party  is  not 
bound  to  aa- 
swer  a  parti- 
cular circitiD« 
stance:  vis. 
not  to  crixni- 
nate  himself: 
the  case  of  a 
purchaser  for 
valuable  con- 
sideratioo. 


sufficient  to  constitute  a  good  plea  ( 45  ) ;  though  not  per- 
haps  precisely  vritbin  the  definition  of  good  pleading  at 
law.  If  each  case  is  to  be  considered  upon  its  own  dr* 
cumstances,  it  is  desirable,  that  this  point  should  be 
brought  before  the  Court  by  plea,  father  than  by  answer; 
as  ah  answer  primd  facie  admits,  that  the  Defendant 
cannot  plead ;  and  with  the  exception  of  the  cases,  in 
which  it  is  settled,  as  general  law,  that  the  party  is  not  to 
answer  a  particular  circumstance,  as,  that  he  is  not  to  cri- 
minate himself,  the  case  of  a  purchaser  for  valuable  con- 
sideration, &c.  this  Court  does  not  trust  the  Master,  ge- 
nerally, with  the  determination,  how  much  of  the  Answer, 
considered  as  a  plea,  would  be  a  good- defence.  The 
Master  is  therefore  almost  under  the  necessity  of  admitt-' 
ing  an  exception ;  and,  when  the  propriety  of  his  judg- 
ment comes  to  be  argued  here,  it  would  be  most  incon- 
gruous, that  the  Court,  admitting  his  judgment  not  to  be 
wrong,  should  yet  give  a  different  judgmeot ;  considering 
the  Apswer  as  a  plea. 


Cenerally,  the 
Bill  and  An- 
swer should 
form  a  Reeord, 
upon  which  a 
complete  De- 
cree may  be 
obtainedv 


Another  circumstance,  deserving  attenti<Hi,  is  the  great 
difference  of  expence  in  bringing  forward  the  objection 
by  plea^  rather  than  by  Answer.  There  is  but  one  more 
material  general  observation  to  be  added  to  those,  whidi 
are  to  be  found  in  the  cases  reported ;  that  generally,  ad- 
mitting there  are  exceptions,  the  practice  of  this  Court 
requires,  that  the  Bill  and  the  Answer  should  fprm  a  re- 
cord, upon  which  a  complete  Decree  may  be  made  at 
the  hearing.  If,  for  instance,  this  PlaintiflT  is  a  part- 
owner  of  the  ship,  he  has  a  right  to  an  Answer,  that  will 
enable  him,  if  a  certain  sum  is  admitted  to  be  due,  to 
obtain  a  Decree  for  that  sum;  if  he  is  satisfied  with  that; 
and  does  not  desire  an  account. 

With 


(46)  Newman  v.  WaUi$,  2  Bro.  C.  C.  143.  See  3  Bro.  C.  C. 
489. 
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With  that  general  observation,  in  addition  to  those  1B08. 
to  be  ftund  in  the  other  cases,  I  conclude,  that  this  is  Rows 
not  a  case,  in  which  I  can  say,  there  is  one  clear  fact,  v. 

or  such  a  combination  of  facts,  giving,  as  the  result,  one  Teed. 
clear  ground,  upon  which  the  whole  equity  of  this  Bill 
may  be  disposed  of*  First,  it  is  very  difficult  upon,  this 
Answer  to  say,  there  is  a  positive  affirmation,  that  there 
was  no  bill  of  sale.  Next,  it  is  argumentative :  ^*  you 
^'  were  not  owner  in  January ^  1805 :  but,  least  it  should 
"  turn  out,  that  you  were,  I  give,  to  such  an  extent  as 
**  I  think  convenient,  the  iiccount  of  the  ship*s  transac- 
**  tions  up  to  June ;  at  which  time,  if  you  were  an  owner 
^'before,  you  ceased  to  be  so;**  and  that  aQegation, 
under  which  he  limits  tiie  discovery,  and  refuses  to  treat 
the  Plaintiff  as  owner  aflter  the  12th  of  June^  1805,  is 
made  upon  a  supposition,  inconsistent  with  tiie  statement, 
that  accompanies  it.  Upon  the  whole  tiiis  is  a  case,  much 
too  complicated  upon  the  facts,  stated  in  the  answer,  to 
form  the  case,  in  which  I  should  pronounce  that  new 
doctrine,  that  is  to  settle  the  practice  with  reference  to 
this  point.  As  to  the  argument  of  convenience  or  incon* 
venience,  which  is  to  be  found  in  these  cases,  this  De- 
fendant, considering  what  his  transactions  have  been,  has 
no  great  reason  to  complain  of  the  inconvenience,  if  it 
should  prove  more  considerable  that  upon  tiie  circum- 
stances there  is  reason  to  apprehend,  from  making  the 
farther  discovery.  I  decide  this  case  however,  not  upon 
the  special  circumstances,  but  upon  the  general  ground, 
afforded  by  the  Answer,  taken  altogether. 


The 'Exception  to  the  Master's  Report  was  accordingly 
over-ruled. 


380  CASES  IN  GHANCERY. 


1808.  SHAW  V.  LINDSEY- 

Dec.  12M,13/A. 

Depositions,       A    MOTION  was  made,  by  the  Defendant,  before  pab- 

before  pnbli-  lication  in  this  cause,    that  depositions,   taken  by 

^*  ^^A^h''      ^niJl^ission,    executed   in  Scotland,     should    be    sup- 

^ken  hv  the    P^^^ed;   as  having  been  brought   before  the  Conunis- 

Cominission-     ^^ioners  ready  prepared :  the  witness  being  also  agent  to 

ers  ready  pre-  (l^e  Plaintiff  in  the  pause, 

pared:   the 

witness  being        Sir  Arthur  Pl^gott  and  Mr.  Bell,  in  support  of  the 

agent  in  the     Motipn,  observed,  that,  if  this  can  be  done,   there  can 

cause ;  and  the  ^^  ^^  check  upon  the  examination  of  witnesses  in  this 
mode»inwbiph  />.       . 
au    A      ^         Court, 
the  Coi|rt  rer 

oeives  ibe  in- 
formation, *Si^  Samuel  RomiUy,  Mr.  Hart,   and  Mr.  Cooke,   for 

whether  from  the  Plaintiff,  opposed  the  Motion ;  distinguishing  this,  as 
the  Commis-  merely  the   effect  of  the  inadvertence  of  the^Conunis- 
sioiiers,  or  ^  sioners.;  not,  as  in  the  instance  of  depositions  upon  lead- 
otherwise,  is  jjjg  interrogatories,  the  fault  of  the  party, 
not  material « 

TheCommis-        2%^  Zorrf  Chancellor  referred  to  a  case,  in  which 

depositions  were  suppressed  on  the  ground,  that  the 
the  Doroo  Commissioners  employed  the  clerk  of  one  of  the  parties 
only  of  re-ex-  ^  ^^^^  clerk  ( 46 ) ;  and  inquirbg,  how  depositions,  or- 
amining  that  dered  to  be  suppressed,  are  disposed  of,  yraa  answered 
witness;  si|b-  from 

stituting  'an- 
other Commis-      ^4Q)  Wyatt'$  Prac.  Reg.  122 ;  referring  to  2  C*.  Rep.  308. 
sioner  for  one,  . 

who,  having  refused  to  qualify,  was  not  permitted  to  be  present  at 
the  examination.  This  Order  not  to  prevent  the  Court's  opening  the 
depositions,  if  a  case  pf  necessity  should  arise;  as,  if  the  witness 
conld  not  be  again  examined. 

Depositions  suppressed :  the  Commissioners  having  employed  tl|e 
clerk  pf  Ppe  of  t)ie  parties  as  their  clerl^. 
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from  (he  B$r«  that  the  Clerk  in  Court  indorses  thettti         1808. 
*'  SuppresMed;^  and  they  remiun  unopened.  Sh aw 


7^  Lard  Chancellor. 
There  b  every  reason  to  believe,  that  these  Comtnis-  -Z^*  13/A. 
ttoners,  taking  the  examination  of  this  witness,  thought 
they  were  acting  rightly ;  and,  though  I  have  no  rea* 
son  to  think, .  the  effect  will  be  to  produce  any  different 
testimony  from  the  witness,  yet  I  am  bound  to  sup- 
press the  deposition.  Upon  general  principles  no- 
thing is  more  clear,  than  that  a  witness  before  Commis- 
sioners cannot  be  examined  in  such  a  manner,  that  the 
effect  is,  not  his  testimony,  given  in  answer  to  inter- 
rogatories, but,  as  it  is  termed,  filing  an  affidavit.  This 
witness  is  sworn  to  be  the  agent  of  the  Plaintiff;  which 
is  a  material  circumstance;  and,  in  whatever  way  the 
knowledge  of  the  fact  reaches  the  Court,  whether  from 
a  Conunissioner,  (and  I  think,  it  is  not  incompetent  to 
a  Commissioner  to  disclose  it ),  or  even  firom  an  eves- 
dropper,  the  Court,  having  knowledge  of  the  fact^ 
must  act  upon  it.  The  question,  whether  the  proper 
course  is  by  suppressmg  the  deposition,  has.  been  raised 
at  the  Bar. 

AU  Courts  of  Justice  are  extremely  anxious  to  secure 
the  pure  examination  of  witnesses  by  not  permitting  that 
mode  of  examination,  which  would  lead  to  infinite  mis- 
chief. Many  instances  have  occurred  of  a  witness,  coming    Witness  can-, 
into  Court,  holding  in  his  hand  an  answer,  whic]i  he  has  not  give,  sp  bi< 

conscientiously  framed  as  his  answer  to  interrogatories ;  evidence,  ap-.- 

^^jj  swcrs  iiiwrit- 
bg,  prepared 
before  the  eKamination :  nor  is  any  suggestion  to  him  by  the  attor- 
ney, counsel,  or  any  other  person,  daring  the  examination,  permit- 
ted ;  and  in  Equity  whenever  such  fact  is  disclosed,  thp  depositian 
will  be  suppressed. 
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Shaw 

V. 
LiNDSBT. 


Deposition 
sappressed, 
and  a  re-ex- 
amination di- 
rected; the  de- 
position being 
taken  from  the 
witness,  using 
daring  the  ex«> 
amination  foil 
minntes  in 
writing,  which 
she  stated  to 
hare  been  ori- 
ginally her 
own,  pnt  into 
method  by  Uie 
attorney;  and 


with  the  substance  of  which  he  may  be  acquainted :  die 
answer  of  an  honest,  conscientious,  man;  and  the  value 
of  his  testimony  perhaps  not  diminished  by  his  anxiety 
to  be  correct:  yet  Courts  of  Law  and  Equity,  with  the 
Tiew  of  excluding  general  mischief,  concur  in  refusing  to 
allow  it.  The  consequence  would  be,  that  the  Attorney 
or  Counsel  would  settle  the  deposition ;  and  accordingly 
the  habitual  practice  at  law,  upon  an  examination  vitd 
voce,  is  not  to  permit  any  suggestion  to  the  witness  by 
the  Attorney,  Counsel,  or  any  otiier  person.  The  same 
strictness  prevails  in  this  Court;  where  the  e±teiit  of 
mischievous  management,  that  would  ensue,  if  a  wit- 
ness should  be  permitted  to  go  before  Commissioners 
Iddi  a  prepared  deposition,  amounting  in  effe<^  to  an 
affidavit,  is  obvious.  The  Court  therefore  has  always, 
whenever  the  fact  was  disclosed,  thought  it  right,  witin 
out  attending  to  the  particular  circumstances,  to  sup^ 
press  the  deposition. 

There  are  two  cases,  that  go  rather  pointeclly  to  this  t 
a  case  in  Ambler {4/7);  where  a  deposition,  prepared  by 
the  Pkuntiff's  attorney,  was  suppressed;  and  Ferry  v. 
Fisher {4S).  In  that  case  the  execution  of  the  Commis- 
sion began  upon  the  11th  o( October;  and  the  Commis^ 
sioners  certified,  that  Elizabeth  Broderici,  a  servant  of 
the  Plaintifi^,  being  brought  before  them  as  a  witness,  im* 
mediately  as  she  was  sworn,  produced,  for  the  assistance 
of  her  memory,  notes  or  minutes  in  writing,  drawn 
partly  in  the  style  of  a  deposition ;  occupying  nearly  six 
sheets  of  paper:  when  questioned  with  respect  to  those 
minutes,,  she  answered,  that  it  was  all  her  own  hand- 
writing; that,  as  things  occurred  to  her  memory,  she 
had  taken  notes  or  minutes  upon  small  pieces  of  paper ; 

which 


(47)  AnoB.  Amb.  252. 


(48)  MSS.  Dec.  3d»  1763. 


so  copied  with  some  corrections  by  herself. 
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which  she.  delivered  to  the  Solicitor   for  the  PlaintiiF,  1808. 

merely  to  draw  them  into  method ;  that  he  had  not  varied^        Shaw 
from  her  meaning;  that  she  afterwards  copied  those  mi-  v. 

nutes  so  drawn  out;  and  made  various  alterations  in  her  LiNDSkY. 
own  hand-writing;  in  order  to  make  it  agreeable  to  her 
intention ;  that  all^  except  the  last  sheets  was  a  copy  of 
those  minutes,  so  put  into  method  by  the  attorney ;  and 
the  last,  sheet  was  minuted  and  framed  by  herself  with- 
out  the  assistance  of  any  person.  The  Commissioners 
farther  stated,  that  she  insisted  upon  makmg  use  of 
those  minutes;  which  they  permitted;  not  conceiving, 
that  they  had  authority  to  take  them  from  her.  She  did 
accordingly  use  them,  while  giving  her  evidence ;  and 
being  frequently  asked,  whether  the  stud  notes  and 
minutes  were  true,  she  solemnly  declared,  that  they  were. 
An  Order  was  made,  that  the  deposition  should  be  sup- 
pressed; without,  prejudice  to  the  Plaintiff 's  examining 
her  properly  under  the  Commission,  which  was  tlien  in 
execution. 

Distinctly  stating,  that  I  have  no  doubt  that  this  exa- 
mination contains  the  truth,  still  it  appears  to  be  an  exa- 
mination ready  firamed  by  the  witness ;  who  was  the  agent 
in  the  cause.  The  proper  Order,  considering  what  I  be- 
lieve to  be  his  intention,  is,  that  the  deposition  shall  be 
suppressed;  and  this  Commission  shall  proceed  for  the 
purpose  of  examining  him  again  properly ;  not  to  admit 
any  other  witness ;  which  might  be  an  after-thought. 


It  was  then  suggested,  that  one  of  the  persons,  named 
as  a  Commissioner  by  the  Defendant,  should  not  continue 
in  the  Commission  ;  having  upon  the  former  occasion 
refused  to  qualify ;  on  which  account  he  was  not  per- 
mitted to  remain  in  the  room. 

The 
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7%e  Lard  Chancellor  said,  clearly,  if  he  wimld  no* 
qualify  as  a  Comtnissidneri  he  could  not  be  present  durmg 
the  examinatioil :  they  were  right  therefore  in  not  per« 
mitting  that :  the  Defendant  meant,  that  this  person 
should  be  present,  for  the  purpose,  hbt  of  examining  any 
witness,  but  of  hearing  what  the  witnesiie^  would  say,  in 
ordeil  to  j^ve  the  Defendant  iitfchrmaCion :  another  Com* 
fltisiiroiler  must  therefore  be  ntoicfd; 


His  Lordship  added,  thatj  though  the  Court  does  giTe 
this  sort  of  direction,  if  it  should  happen,  that  the  wit* 
ness  could  not  be  examined  again,  the  objection  does 
ildt  go  the  length  of  preventing  the  Court's  directing 
hereafter,  tkat^  the  deposition  may  be  opeDed  $  if  ne- 
cessity should  require,  that  the  rule  should  be  dispensed 
with  (40). 

(49)  Ante,  Sandfard  v.  Paul,  Vol.  I,  398,  und  the  note^ 
400. 


*6o6.  6ILLAUME  V.  ADDERLEY. 

Dee.l2ik,i3ih. 

Legacy  of  HpHE  question  in  this  cause  arose  upon  a  Will ;  bj 
"  6000/.  ster-  ^jji^  the  testator  first  bequeathed  "  the  sum  of 

•Ming   or         ^  3343/^  Qg^  4^,  sterling"  to  his  father  and  mother  and 

;;  ~'r  "^  the  survivor  of  them.  L  the  term  of  hb  or  her  ntunl 
'•  rent  ru- 

**  pees  **  after-  ^^^^  *  *'  which  said  sum  is  in  two  bills  drawn  by  the 
wards  deftcrib-  *'  presidency  of  Fort  JVilliam^  Bengalf  one  for  the  sum 
ed  as  ''  now  '<  of  U251. :  the  other  SSZSL  Ss.  4fd.  being  the  account 
••  vested  in"  "  of  money  paid  into  the  treasury  of  Fori  WittUtm^  on 
the£i»#£ufia  «« account 

Company's 

bonds,  and  sometimes  mentioned  as  ''  the  said  sum  of  6000^  ster- 
**  ling  '*  held  not  specific,  bnt  general ;  As  a  demonstrative  legacy ; 
with  a  fand  pointed  out :  a  construction  to  be  favoured  for  a  natural 
child ;  as  giving  a  provision  in  all  events :  Ibe  Will  ateo  giving  one 
legacy,  clearly  specific,  vis.  the  sum  of  3348/.  **  which  said  sum  is 
**  in  two  biUs  ^  described  as  then  laying  for  acceptance. 
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^  account  of  the  investment  of  1782  and  3 ;  which  bills 
''  are  now  laying  for  acceptance  at  the  India  House  in 
**  London.'' 

The  testator  then  directedi  that  as  soon  as  the  said 
bills  shall  become  due  and  payable  from  the  Company, 
the  aforesaid  sum  3348/;  3^.  4fd.  be  vested  in  some  Bank 
or  Government  security  in  the  name  of  his  executor ;  in 
trust  to  pay  interest  to  his  father  and  mother  and  the 
survivor  for  their  lives;  and  after  their  decease  equally 
between  the  testator's  brother  and  sister  to  be  disposed 
of  as  they  should  think  proper.  The  Will  then  proceeded 
thus :  :    .  .     '     I       •         .      i 
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I  also  bequeath  to  my  natural  daughter,  whom  T 
"  have  called  Elizabeth,  and  who  is  now  in  England  M 
**  education,  the  sum  of  5000/.  sterling  or  50,000  cur- 
rent rupees  to  be  paid  to  her  upon-  her  attaining  tlie 
age  of  twenty-one  years  or  day  of  marriage  whichever 
shall  first  happen  :**  provided  with  the  consent  of  such 
of  his  trustees  as  shall  be  in  England  at  the  time  of  her 
marriage :  **  but  in  case  my  said  daughter  EUxabeth 
should  happen  to  be  m  Jamaica  at  the.  time. of  her 
marriage  then  I  direct  that  the  said  sum  of  5000/. 
sterling  be  paid  to  my  said  daughter  upon  her  attain- 
ing the  age  of  twenty-one .  years  if  she  be  then  in 
Jamaica  or  day  of  marriage  which  shaU  first  happen ; 
'' and  ^farther  my  will  is,  that /the  said  suui  of  50QQ/. 
**  sterling  or  fiO,000 .  current  rupees  now  vested  in  the 
''  Company's  bonds  be  remitted,  to  England  as  oppor** 
"  tunity  may  or  shall  offer.;  and  .that  the  said  sum  of 
5000/.  sterling  be  vested  in. the  Bank xnr  some  Govern^ 
m&Oit  security. in  trust  for  my  said  daughter,  and  thai 
*^  the  interest  thereof  be  laid  out  in  the  support  mainte^ 
**  nance  and  education  of  her  my.saiJ  daughter  during 
'<  her  minority  until  she  shall^be  entitled- to  the  said  sum 
Vol.  XV.  B  B  "of 
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1M$.         ^  of  6000/.  steibig  or  60,000  current  rupees  in  mm- 
aer  aforesaid :  but  if  it  should  happen^  that  my  aaid 
daughter  should  die,   before  she  attains  the  age  of 
Addbbjlbt.    ^  twenty-one  years  without  having  married  in  Jamaiea, 

''  or  in  case  she  should  marry  inEurope  without  consent 
''  of  my  trustees  as  aforesaid  then  I  will  and  bequeaA 
«<  the  aforesaid  sum  of  50002.  sterling  or  60,000  cnr- 
'*  rent  rupees  so  bequeathed  to  my  said  daughter  and  aB 
"  interest  accumulated  thereon**  between  his  brother  WIH' 

m 

liam  Adderley^  and  sister  Mary  Courthope,  share  and 
share  alike.  The  testator  gare  2000/.  steriing  to  hit 
said  sister  Mary  Courthope^  to  be  paid  unmediatdy  after 
his  deceaSe ;  and  also  to  his  brother  William  Adderley 
the  sum  of  1000/.  sterling  or  2000  sicca  rupees  **  to  be 
''  paid  to  my  said  brother  out  of  my  monies  in  India  so 
''•soon  as  the  same  can  be  remitted  to  England  aiker 
**  my  decease;**  and  he  gave  to  John  Bryan  Camrikepe, 
his  sister's  husband,  the  sum  of  60/.  sterling  to  buys 
ring. 

The  question  arose  upon  the  daim  of  the  Plaindff 
under  the  bequest  of  BOOOL  sterling  or  60^000  current 
rupees,  as  a  pecuniary,  not  a  specific,  legacy. 

^ir  Samuel  RamiUy  and  Mr.  BeU,  for  the  Plain- 
tut. 
The  late  decisions  lean  nmdi  against  specific  l^^adss; 
requiring  a  dear  intention  to  make  a  legacy  sp^dfic: 
the  consequences  pressing  with  great  hardship ;  some- 
times upon  the  specific  legatee;  who  can  find  nothing, 
that  answers  the  description:  sometimes  upon  the  o Aer 
legatees;  m  the  case  of  a  deficiency.  This  legacy  is  de- 
scribed both  by  the  English  and  the  Indian  denomins- 
turn:  with  some  variation ;  as  in  the  direction  to  convert 
it  into  an  English  security ;  where  it  is  called^  ^  die  ssid 
<<  sum  of  6000/.  steriing  :**  the  testator  having  in  con- 

templatioo 
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tetaiplatiini  the  destruction  of  the  spedfic  Beeurity,  in 
which  it  was  then  vested.  Many  cases  have  gone  much 
farther;  establiafaAngi  against  a  description  much  mote 
apeciftCf  that  the  legacy  was  general;  with  a  direction, 
pointed  to  some  particular  fund,  as  tiie  first  suhject  of 
application :  the  legacy  however  not  depending  upon  thkt 
fund;  but  to  be  paid,  though  it  should  fail;  not  being 
specific,  unless  it  must  be  considered  as  a  bequest  of  an 
individual  corpus  :  Coleman  v.  Coleman  (  50  ).  Roberts 
V.  Pocock  (  51 ).  Kirby  v.  Potier{52\  Sibley  ▼.  Per^ 
ry(53).  Deemed. Test {5i).  Lambert  y.LambeH {65). 
This  pUnciple,  adopted  early  from  tiie  civil  law,  applies 
witk  more  force  to  a  provision  for  a  child;  and,  as  in  this 
instwce,  a  natural  child. 


GlLLAUMB 

AoDBBur. 


Mr«  Hart^  Mr*  Abercromby^  and  Mr*  WtngJieU^ 
fof  the  Defendants. 
This  is  a  specific  legacy  within  the  eases  referred  to» 
and  Ashbtimer  t.  M*Otmre  (  56),  Chaworth  ▼•  Beeeh  (  67  ), 
and  Innes  ▼•  Johnson  (58).  The  question  must  be  deter- 
mined upon  tiie  intention,  collected  from  the  whole 
Will ;  and  the  first  legacy  shews  clearly,  tiiat  the  tes- 
tator knew  in  what  manner  he  was  to  give  the  eorpui 
specifically ;  marking  the  sum,  the  subject  of  that  be- 
quest, as  being  tiien  in  the  possession  of  the  Eiut  India 
Company.  So,  the  legacy,  which  is  the  subject  of 
this  suit,  is  that  sum,  afterwards  described,*  as  being 
vested  in  the  Company's  bonds:  the  testator  not,  as  has 
been  said,  contemplating  the  destruction  of  tiiat  specific 

article ; 


(50)  Ante,  Vol.  II,  689; 
see  the  nolo,  641* 

(51)  Ante,  Vol.  IV,  160. 
(62)  Anlie,  Vol.  IV,  748. 
(68)  Ante,  Vol.  VII,  522. 


(54)  Ante,  Vol.  IX,  146. 
(65)  Ante,  Vol.  XI,  607. 

(56)  2  Bro.  C.  C.  108. 

(57)  Ante.Ypl.IVy556. 
(5B)  Aale,  Vol.IV,668. 
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article;  but  meaning,  that  it  should  remain  during 
life ;  and  merely  directing,  that  it  should  be  remitted  to 
England,  as  soon  as  conveniently  can  be  after  his  death : 
considering  5000/.  sterling  and  60,000  current  rupees  as 
the  same  thing ;  as  they  are  considered  and  treated  in 
India* 


Sir  Sanmel  RamiUtfi  in  Reply. 
In  the  case  of  Ashbumer  v,  APGmre  Lord  T%mUm 
had  no  doubt,  that  the  legacy  was  specific :  the  diffi- 
culty was  upon  the  other  point :  the  distinctionj  that 
formerly  prevailed^  and  was  supposed  to  have  existed  in 
the  Civil  Law;  that  where  a  debt,  which  had  been  be- 
queathed, was  received  by  the  testator,  if  he  recehred  it 
by  the  voluntary  payment  of  the  testator,  the  legacy  to 
the  same  amount  stood :  if  the  debtor  paid  it  upon  suit  or 
demand,  the  efiect  was  an  ademption  ( 59  )•  The  precise 
case  now  before  the  Court  is  put  by  Lord  Loughbanmgk 
inJtoberts ▼. Pocock(60 ):" Si  Testator  scripserii :  * Ao- 
'  reos  quadringentos  Pamphilae  dan  Volo,  ita  ut  infra 
'  scriptum  est:  ab  Julio  Autore  Aureos  tot;  &  in  Ca»% 
*  tris  quos  habeo  tot ;  &  in  Numerato  quos  habeo  tot ;' 
**  %p08t  MuUos  demum  Annas  decesserit,  cum  Jam  amnes 
**  summa  in  alios  usus  translates  essent:  responsumjmit 
'^  Pamphike  quadringenta  deberi  ;  quia  veresinuUus  est, 
*^  Patrem^famiUas  demonstrarc  potius  Hceredibus  volar 
**  isse,  undfi  Aureos  quadringentos  sine  Incommodo  Rei 
*^  familiaris  Contrahere  possent,  quam  Conditionem  R 
*'  dei'Commisso  itgecissey  quod  ab  Imtio  puri  datum 
''essetr  (61) 

The 


(59)  That  distinctioD  was 
over-ruled  by  Lord  Camden, 
in  The  Attorney  General  v. 
Parkyn:  who  was  followed 
by  Lord  Thurlow.     See  also 


Fryer  v.  Morris,   ante,    VoL 

IX;  3do. 

(60)  Ante,  Vol.  IV,  150. 
(6L)  Vast,  upon   ike  Pan- 
dects, 35,  tit.  1,  8.  5. 
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The  legacy^  as  first  given,  being  pecuniary,  the  inten-  1806. 

kion  to  make  it  specific,  imposing  the  consequent  incon-:  giojujm 

i^nienee  either  upon  that  legatee,  or  the  others,  according  9, 

to  the  evenly  must  be  clearly  made  out  from  subsequent-  AnpEHiiBY. 
i^rcumstances. 

The  Lord  Chancellor. 
If  the  subject  of   this  bequest  is  a  distinct  sum  of 
5000/.  sterling,   or  the  sum  of  50,000   current  rupees 
secured  by  the  bonds  of  the  E(Uft  Ifulia  Company,  there 
a  no  room  for  argument.    If,  on  the  other  hand,  the 
lx>nds  were  to  pay  the  sum  of  5000/.  sterling  or  50,000 
current  rupees,  the  question  fairly  arises,  whether  this  is 
I  demonstrative  legacy,   as  it  is  termed,  with  a  fund, 
pointed  out   for  paynenl ;  or  a  bequest  of  that  debt, 
constituted  by  the  bond;  and  the  alternative  expression 
¥Ould  make  no  sort  of  difference.    It  is  obi^ous,  that  I 
ihould  not  decide  this  question  with  prudence  in  the  CHse 
>f  infants,  without  knowing  the  fact ;  whether  the  con- 
lition  of  these  bonds  is  in  the  alternative ;  which  informa- 
ion  may  be  obtained.    There  is  also  a  residuary  legatee : 
he  testator  speaks  in  other  parts  of  the  Will  of  monies 
nd  funds  ia  India;  and  the  facts,  whether  the  bonds 
Fere,  or  were  not,  security  for  the  sum  of  5000/.  ster- 
ing,  as  well  as  the  50,000  rupees,  and  whether  that  was 
he  whole,  or  a  part  only,  of  his  property,  then  vested 
1  the  Company's  bonds,  at^  material. 

There  is  no  doubt,  that  the  first  legacy  in  this  Will 
s  specific.  The  testator,  taking  notice,  that  the  bills,  in 
rhich  that  legacy  was  invested,  then  lay  for  acceptance 
t  the  Itulia  House,  and,  adverting  to  the  fact,  that  the 
lentical  sum  would  be  received,  it  is  impossible*  to  say, 
lat  is  not  Legatum  Debiti.  It  is  almost  expressed  in 
3rms.    As  to  the  6ther  legacy,  I  agree,  the  Court  is  to 

favoTj 
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favoTr  as  far  as  it  can,  the  conatkuctioii,  that  tke  testator, 
placing  himself  in  loco  Parentis^  intended  a  ygonmm  Sat 
his  daughter  in  aU  events;  that,  if  his  olmoiiB  smaety 
ibr  {hat  object  should  be  defeated  by  the  nature  of  that 
provision,  the  effect  would  be  very  unfortunate ;  and  ny 
opimon  is,  that  this  -  is  originally  a  legacy  of  money, 
5000/.,  or  50,000  current  rupees,  considered  as  of  the 
Bame  value;  and,  that,  even  if  the  bonds  should  torn  out 
to  be  in  the  alternative,  it  is  not  specific ;  being  ik>  more 
than  a  bequest  of  a  sum  of  money ;  pcmiting  out  a  par- 
ticular  mode  of  payment,  by  a  limd,  provided  in  die  first 
instance.  This  is  my  opmion  upon  the  case,  in  winA 
alone  the  question  can  arise,  if  the  sum  of  5000JL  was 
secured  by  the  same  instrument :  but  I  should  not  be  jus- 
tified uiider  the  circumstances  *of  this  case 'in  maldng 
the  dedsion  without  information  as  to  the  nature  of  die 
securities,  which  may  be  obtained  by  inquiry'  at  the 
IfuHa  House. 


laoa.  JUDD  V.  PRATT. 

Dec  i9ih. 
Devise  by  the   n^HIS  case  (62)  came  on  jupon  an  Af^fieal  firom  the 
general  terms,  Decree,   pronounced  at  the  Bolls  by  Lord  Mm- 

"  all  the  rest,  ^^^^  ^^^  3^,^  Sutton,  and  the  Masters  in  Ghaneei7i 
"  wsidue,  and  ^^  g.^^  ^^  j^  ^^    dismissbg  the  BilL  The  cauie 
<<  remamderof 
u  n,y  real  and  "^^  ^'^  argued  by  Mr.  FonblanguM  and  Mr.  IFoe* 

••  personal  es-  dutm, 

"  tale  of  ♦hat  ^^^  Reported  ante.  Vol.  XIII,  168;  see  the  notes. 

"  nature    or  , 

*'  kind  soever"  to  nephews  and  nieces,  not  being  for  creditors,  wife, 
or  children,  is  not  sufficient  to  raise  a  case  of  Election,  or  for  supply- 
ing the  want  of  surrender  of  copyhold  land,  contiguous  and  inter- 
mixed with  freehold,  against  the  heir. 
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de$on  (68),  for  the  Pkintiffi;  and  Mi. Richards  and 
Mr.  WingJUld,  for  the  Defendant. 


Tlie  Lord  Chancellor.   * 
The  que3tion,  brought  forward  by  this  Appeal,  arises 
upon  a  residuary  devise  of  real  and  personal  estate :  part 

of 


S9I 

JUDD 

'v. 

Pbatt. 


^)  The  foUowiHg  iuura- 
•erl|yl  noti^,  ^hieh  waii  cited 
by  Mr.  WwM/mm,  is  inserted 
by  the    far  or  of  Mr<  JXir- 

FkaIik  v.  Lady  Stand^sh. 
Testatrix,  hAriag  anrmi- 
dered  her  copyhold  estates 
to  the  use  of  her  Will,  made 
an  exchange  of  some  part 
of  them  for  other  copyhoM 
estates;  and  then  deTised  all 
her  freehold  and  copyhold 
estates  with  dirers  limifa-^ 
ifons^;  linder  which  A.  and 
J9.,  two  of  her  three  eo* 
heiresses,  *  were  beneficially 
entitled;  and  X.  and  C  (the 
third  co-heifess)  wete  alsb 
peciiniary  legatees.  The 
question  was,  whether  the 
co-heiresses,  claiming  under 
the  Will,  could  take  the 
copyhold  estates,  which,  bar* 
ing  been  taken  in  exchange, 
had  not  been  surrendered  to 


the  use  of  the  testatrix's 
WiU. 

Mr.  Cam^  for  Pli^tif.— 
In  Jemkgiu  t.  Jimkifm,  before 
Lord  TUftotf,  the  TesUtor  de« 
vised  a  dose,  which  belonged 
to  A.;  and  gave  A.  200iL 
Lord  Talbot  hekt,  that  if  A^. 
took  the  legacy,  he  must  give 
up  his  close  to  the  devisees 
of  it. 

Mr.  Clarke. — WiUcm  v.  Anh 
deioiff  lately  determined  at 
the  Rolls :  a  case  of  copy- 
hold not  surrendered.  A  sur- 
render decreed  by  an  heif 
at  law ;  who  took  a  legacy 
under  the  same  Will,  by 
which  the  copyhold  was  de^ 
vised. 

Mr.  Aiiomeff-Oemralf  {oi 
Defendant,  Dame  Catherime 
Siandish. 

The  word  '*  copyhold"  is 
placed  in  the  Will  after  a 
general  description^  There 
are  other  copyhold  estates, 

to 


In  the  Court  of 

EXCHBQUKR, 

after  JlffeAae^ 

mot  Term, 

1T72. 

Devise  of  all 
freehold  and 
copyhold  es- 
tates. 

The   copy- 
holds were 
surrendered  to 
the  use  of  the 
WiU :  but  the 
testatrix  after- 
wards ex- 
changed part 
for  other  copy* 
holds;  which 
were  not  sur- 
rendered: the 
heir,  claiming 
bencBcially 
under  theWill, 
was  put  to 
Election, 
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of  the  estate  consisting .  of  copyholds,  conttgupus  tOj  and 
intermixed  with,  freehold :  whether  the  customary  heir 

who 


to  answer  the  words  of  the 
Will.  The  former  sarrender 
shews,  that  she  was  apprised 
of  the  necessity  of  a  surren- 
der. If  the  Will  is  not  suffi- 
cient of  itself  to  convey  such 
an  estate,  it  has  not  been 
held  sufficient  to  put  the 
party  to  an  Election.  In  Noys 
V.  Mordaunt  there  were 
estates  in  fee-simple,  and 
estates  tail ;  and,  though  es- 
tates tail  could  not  pass  by 
the  WiU,  yet  that  was  for 
want  of  power  in  the  person 
devbing.  The  land  would 
pass  by  Will.  Herk  v.  Green* 
bank,  1  Fes.  296:  the  rule 
does  not  go  to  make  good 
that,  which  is  no  Will.  The 
Will  was  not  executed  ac- 
cording to  the  Statute  of 
Frauds:  it  was  compared  to 
the  case  of  devise  to  chari- 
table uses ;  which  is  a  want 
of  capacity  to  devise. — Case 
of  Lard  CohiUef  in  Chancery. 
Mr.  Perryn, — In  Noys  x, 
Mordaunt  the  testator  de- 
vised his  estate  tail ;  and  the 
Will  could  not  stand,  if  the 
estate  tail  had  not  passed 
by  it,    Wibon  v.  Andesoif: 


Wilson  had  agreed  for  the 
purchase  of  copyhold  es- 
tates ;  they  had  been  aorren- 
dered  to  him  out  of  Court: 
but  the  surrender  had  not 
been  presented  by  the  ho- 
mage; and  he  deviied.the 
copyhold  by  name:  there 
was  no  admission;  nor  fur- 
render  to  the  uses  of  the 
Will. 

Lord  Chief  Baron  Smytke," 
It  is  a  principle,  that  a  de- 
vise by  Will  is  under  a  tacit 
condition,  that  the  Will  shall 
be  submitted  to:  StrtatfiM 
T.  .  Sireaifieldi  Cos.  iea^. 
Talboi. . 

Herle  v.  Oreenbank  wu 
cited :  that  case  tamed  much 
on  this  question,  whether  an 
infiEmt  could  dispose  of  land: 
there  was  an  incapacity  in  the 
person  to  dispose. 

Boughion  v.  Bfmgktom,  be- 
fore Lord  Hardmneke,  wai 
fonnded  on  an  implied  con- 
dition, that  the  Will  should 
be  submitted  to.  I  think, 
this  case  fails  within  the  rea- 
son of  Noys  v.  Mordaunt. 
Here  is  a  want  of  forwudity 
of  surrendering  the  copyhoM 

estate; 
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who  takes  a  legacy  of  500/.  can  muntain  a  claim  to 
die  copyhold  estates,  as  not  surrendered  to  the  use  of 
Ae  Will :  in  other  words,  whether  this  b  a  case  of  elec- 
tion. It  is  settled,  that  a  Court  of  Equity  will  apply  the 
doctrine  of  election  to  copyhold  estate,  not  surrendered 
to  the  use  of  the  Will.    The  true  question  therefore  is, 

whether 


180B. 


estate;  in  Noys  v.  Mordaunt 
there  was  a  want  of  forma- 
lity in  barring  the  entail. 

Adams,  Baron. — ^The  rule 
in  equity  has  been  carried 
so  far,  as  that,  eTen  where 
the  testator  had  only  an  es- 
tate for  life,  yet  the  devisee 
should  be  bound;  this  was 
the  case  of  Streatfield  r. 
SireatfieUL  In  the  present 
case  testatrix  was  absolute 
owner.  It  is  exactly  like 
Noys  Y.  Mordaunt,  I  had  at 
the  hearing  some  doubt  on 
the  case  oi  Herle  v.  Oreen- 
bank :  but  I  think,  there  is  a 
solid  distinction  between  that 
case  and  the  present. 

Perrott  {Baron). 
It  is  an  established  prin- 
cipl6»  that  a  devisee  shall 
not  take  a  bounty  to  himself, 
and  deprive  any  other  person 
of  a  bounty  under  the  same 
Will.  Testatrix  made  ex- 
changes for  convenience  of 
the  estate;  and  then  de- 
rises  the  copyholds  in  ex- 
press terms.  If  she  had  been 
less  express  in  her  Will,  it 


could  not  be  imagined,  she 
meant  to  separate  these  co- 
pyhold estates. 

Eyre  (Baron),  of  the  same 
opinion. 

{Taken  from  Sir  John  Skyn- 
•  net's  Brief,) 


JUDD 

V. 

Pratt. 

The  doctrine 
of  Election  ap- 
plied to  copy- 
hold estate, 
not  surrender- 
ed to  the  use 
of  the  Will. 


It  appears  also  by  Lord 
Kenyon\  note  of  the  same 
case,  that  Lord  Chief  Baron 
Smytke,  and  Baron  Adams, 
put  the  case  on  the  doctrine 
of  Election;  as  did  Baron 
Perrott ;  who  also  argued  on 
the  intention.  Eyre  (Baron  ), 
of  the  same  opinion. 

Decree. — The  Defendant 
Dame  Catherine  Standish  hav- 
ing made  her  election  to  take 
under  the  testatrix's  Will  by 
accepting  her  said  legacy  of 
1000/.  It  is  ordered »  that 
the  Defendant  Dame  Cathe- 
rine Standish,  and  the  other 
co-heiresses  at  law  of  Mar" 
garet  Frank,  deceased,  do 
surrender.  Sec, 

Devisee  of  a  copyliold, 
not  admitted,  cannot  devise 
it.  Wainewright  v.  Elweii, 
1  Madd.  627. 
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IftOO.        whether  the  testator  is  to  be  considered  as  hamg 

"f^^         nifested  an  intehtion  to  derise  the  eopyhoU  estate*    The 
Judo  '^^ 

9^  case  of  Byas  t.  Bjfos  (64 )  is  a  strong  andiori^  iqpon  m 

Pbatt.      point ;   which  case,   as  I  find  bj  my  dwn  not^,    was 
relied  on  by  I«ord  Thurhw  in  lAndopp  r.  Ebaratl  (65); 
holding,  that  the  general  words  in  that  'Will  ^d  not 
pass  the  copyhold  estate;  and,  though  the  judgment, 
as  it  appears  in  the  report  of  that,  case,  is  not.rery 
intelligible,    it    is    sufficient   to    recal  the  meaning  of 
Lord  nurlouf  to  the  minds  of  those,  whp  heard  him. 
His  meaning  was,  that,  where  a  testator  intenda  to  pro- 
vide for  his  child,  the  Court  cannot  determine,  whedier 
the  provision  shall  be  large  or  smaD,  more  or  leaa :  bot 
can  only  say,  that  he  does  not  intend  a  provirion  fiir  thai 
Distinction,  as  child.    If  therefore  there  is  a  firediold  estate«  that  wiB 
to  supplying  a  ans¥rer  the  purpose  of  a  provision,  the  Court  has  no  raeam 
sarrender  by    ^f  ascerCaimng,  that  be  intended  a  larger  provisioa:  hoi 

imp  OS  where  the  Court  r^nrds  a  testator  as  ptopomg,  that  fail 

from  general      ,  ^        ,    „  ,  .T    i  ^  \       -.  \ 

words  between  ^^^  shall  be  paid,  the  amount  of  the  debts  aaaat  as- 

the  esses  of    certain  the  value,  to  be  applied  to  that  purpose;  and  if 

creditors  and  the  debts  cannot  be  discharged  by  the  freehdd  eatale, 

children :  in     the  Court  draws  the  inference,  that  the  testator  meant  to 

the  latter  the   provide  a  fund,  which  would  be  sufficient  to  answer  that, 

intention  is  sa- 1^  purpose.    In  the  one  case,  the  parent  uitending  to 

y  ree-  ^^^^  ^  provision  for  his  child,  if  that  is  done  by  the  ap- 
hold  estate:  .    ."       i.      i.     i    i,  ,  .  -.   , 

the  extent  of  P'^P"*^^"  ^^  *  freehold  estate,  the  extent  of  the  pro- 

the  provision  ^^^^  being  undefined,  there  is  no  reason  for  increasing 

being  indofl-  it  by  the  addition  of  the  copyhold  estate :  in  the  other, 

nite;  which  the  testator,  meaning,  that  all  his  debts  shall  be  pud, 

in  the  other  must  be  considered  as  intending  to  provide  a  fund,  suf- 

is  measured    ficient  to  answer  that,  his  purpose  and  intention, 
by  the  amount 

In  the  case  of  Kidney  v.  CoussnMker  {66)  the  Master 

(04)  2  Ves.  164.  (66)  Ante,  Vol.  Xlf,  \9». 

(66)  3  Bro.  C.  C.  188. 


The  Decree  was  affiniied(67  }. 
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of  the  Rottif  going  cert^bly  upon  the  Will,  appears  to  1806. 
consider  Byoi  v.  Byas  and  Lhdopp  v.  Eborcdl  as  rightly  j^w% 
determined.    This  is  not  the  ordinary  question^  whether  «. 

the  want  of  surrender  is  to  be  supplied,  but  whether  Pratt. 
the  testator  has  manifested  an  intention  to  pass  the  copy- 
hold estate;  which  is  liowever  only  another  mode  of 
expressing  the  same  idea;  as,  if  be  has  manifested  that 
intention,  all  the  cases  prove,  that  the  Court  will  sup- 
ply the  surrender  for  creditors,  the  wife,  or  children. 
The  question  therefore  is,  properly,  whether  these 
words  **  all  the  rest,  residue,  and  remainder  of  my  real 
'*  estate  whatsoever  and  wheresoever,  and  of  what  n»« 
^  tore  and  kind  soever  **  manifest  the  intention  to  pass 
copyhold  estate;  and.  the  Courts  have  in  all  these  cases 
said,  tibat  those  words  are  not  a  suflBdent  indioition  of 
that  purpose  except  for  the  satisfieiction  of  debts.  It 
comes  therefore  to  the  «ame  thing.  If  the  intention  is 
manifest,  the  sorrender  will  be  supplied;  and  the  case 
of  election  arises:  but  the  same  authorities,  that  bind 
me  to  say,  the  intention  is  not  manifest  for  the  purpose 
cf  siqpplying  the  surrender,  bind  me  also  to  say,  it  is  not 
manifest  for  the  purpose  of  raising  a  case  of  election. 
Upon  the  whole  therefore  I  think  this  case  *righdy  de- 
termined. 


(67)  See  the  next  case. 
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Ante,  Vol.     ^HE  PlaintiiF  in  this  cause  appealed  from  the  Dc- 

XH,  426.  ^^QQ^  pronounced  at  the  RoUs{^).      Upon  the 

Upon  Appeal    argument  of  the  Appeal  there  was  a  considerable  difler^ 

,,  ,  ence  at  the  Bar  upon  the  fact,  whether  the  account  of  the 

ceuoTB  opinion  ^  ,    .  ,        •  ■ 

beinir  that  the  P^^^^^^^  estate  was  waived  by  the  Plaintiff;  and  it  could 
reversion  of  not  be  ascertained.  The  Defendants  also  alleged  at  the 
the  copyhold  Bar,  that  there  was  freehold  estate;  and,  farther,  that 
estate  passed  Charki  Mundy  hdA  surrendered  to  the  use  of  hisWiD; 
under  the  ge-  ^hich  fact,  if  true,  would  put  an  end  to  the  cpiestion. 
neral  ^«^*»«'  The  Plaintiff's  Counsel  stated  from  the  Probate  of  the 
««       ...  Will  of  Hugh  Mundy^  jun.  that  the  reason  for  the  de- 

u  |3^  3Qd  ef-  ^^^  ^^  ^^^  vnfe^  was  given^  viz.  that*  she  might  fhaintain 
**  fects  as  it     the  children ;  which  was  material  as  to  the  intention. 
^  may  please 

'«  God  to  bless      Sir  Samuel  RomiUy  and  Mr.  Phwden,  for  the  Plain- 
me  withal,     ^ff^  contended,  first,  that  the  surrender  by  the  testator 
or  I  may     fff^g^  Mundy^  the  younger,  of  the  reversion  of  these 
^^         !  copyhold  premises  to  the  uses    of  h^  Will   was    not 

u  iiii^  to  at  n^^ss^y  •  admitting,  thatnf  necessary,  though  the  ques- 
**  the  time  of  ^^^*  whether  under  general  words  the  want  of  sur- 
*'  my  decease,  render  should  be  supplied  in  favor  of  the  widow^  has 
"  whether  real  not  been  decided,  and  Lord  Hardwicie  expressed  the 
"  or  personal,  contrary  opinion  in  the  case  of  Chapman  v.  Hart{Gd\' 
no  e  ore  j^  j^  difficult  to  distinguish  the  case  of  copyhold  estate 
d  of  "  ^^^^  ^^at  of  leasehold  estate ;  which  is  there  decided.  The 
especiaUy  if  distinction 

diere  was  no         ^^3^  ^^^^  y^j^  ^ j j  ^^  ^^^  ^  y^  ^^^     ^^ 

freehold  e»-  \ '       . '  ..;    '  •  1^ 

.  .       see  the  references.  273. 

tate,  inquiries 

were  directed  to  ascertain  that  fact;  and  also,  whether  there  was  any 

custom  of  surrendering  a  vested  interest  in  reversion  or  remainder, 

expectant  upon  an  estate  tail. 
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distinction  between  the  case  of  a  widow  ( 70  X  atid  cre- 
ditors, admitted  in  Byas  y.  Byaa  ( Tl ),  and  Lindapp  y. 
Eborall  ( 72 ),  certainly  stands  upon  sound  reason.  The 
Court  supplies  the  want  of  surrender  for  a  widow,  or  a 
child,  where  the  testfctor  has  only  a  copyhold  estate; 
conceiving  him  to  be  fulfilling  a  moral  obligation:  so, 
being  under  a  moral  obligation  to  pay  his  debts,  he  Is 
considered  as  satisfying  that  obligation;  and  therefore^ 
though  there  may  be  freehold  estate',  if  the  value  is  not 
sufficient,  the  inference  of  an  intention  to  tnake  a  pro* 
vision,  adequate  to  the  object,  requires  the  application 
of  the  copyhold  estate :  but  in  the  other  case  the  inde- 
finite nature  of  the  obligation  does  not  afford  the  prin- 
ciple, upon  which  that  inference  may  be  collected.  The 
Court  in  these  cases  proceeds  always  upon  the  intention ; 
adhering  at  the  same  time  to  certain*  established  rules. 
The  case  of  Rose  v.  Bartlett  (  73 ),  which  certainly  is  not 
to  be  disturbed,  furnishes  only  a  rule  of  construction; 
and,  if  a  clear  intention  to  pass  this  copyhold  estate  Can 
be  found,  the  cases  of  that  class  have  no  application. 
The  general  words  "  real  estate  *'  or  lands  and  tenie- 
''  ments'*  alone  are  certunly  not  sufficient  to  shew  an 
intention  to  pass  copyhold,  or  leasehold,  estate ;  the  tes- 
tator having  freehold :  but  it  was  never  held,  that,  if  a 
clear  intention  appears  to  comprehend  every  interest^ 
which  by  any  possibility  the  testator  may  have,  or  can 
dispose  of,  he  shall  not  be  taken  to  include,  in  the  one 

case* 


laOB. 


Chuuch 

MUNDT. 


(70)  See  the  same  distinc- 
tion between  the  cases  of 
children  and  creditors,  stated 
by  the  Lord  Chancellor  in 
Judd  v.  Pratt,  the  preceding 
case. 

(71  )^  Vu.  164. 


(72)  3  Bro.  C.  C.  188. 

(73)  Cro.  Car.  293.  See 
Thompson  v.  Lawley,  ante. 
Vol.  V,  476.  2  Bos.  ^  Put. 
303.  Watkins  v.  Lta,  VoL 
VI,  633. 
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case,  copyhold  estate;  in  the  other,  leaedhold:  the  -nde 
applyuig  precisely  in  the  same  way  ta  each* 


The  ground,  upon,  which  Boie  v«  Bartlett^  and  the 
other  cases  of  that  class,  have  ph>ceeded,  is,  that  the 
testator,  using  the  words  ''  real  estate,**  must  be  under- 
stood to  mean  freehold:  a  construction,  perhaps  origi- 
nally doubtful :  but  not  to  be  now  disturbed*  Where  he 
has  done  what  is  required  by  the  Statute  of  Frauds  (74) 
in  a  devise  of  freehold  estate,  the  Court  will  not  under«- 
stand  him  as  intending  estates  of  any  other  description. 
In  the  case,  put  by  Lord  Hardwieie,  the  testator,  not 
having  observed  the  necessary  form,  niight  be  conaideted 
as  not  intending  to  comprehend  under  those  general 
words  the  copyhold  estnte:  but  can  that  argument  bt 
used  here  ?  Can  it  be  said,  this  copyhold  b  not  a  pari 
of  all  the  testator's  worldly  estate  2  Admitting,  that  copy* 
holds,  though  part  of  the  V'  lands,*  and  part  of  the 
^'  real  estate  '*  will  not  pass  under  dther  description, 
the  Court  w31  not  go  beyond  actual  decision  upon  this 
subject 

The  Master  of  the  Rolls  appears  to  have  relied  mudi 
upon  the  circumstance,  that  the.  property,  which  is  the 
subject  of  this  residuary  disposition,  was  to  be  enjoyed 
after  the  death  of  the  testator's  wife  by  Charles  Mtmdg: 
the  person,  upon  whose  death  without  issue  the  rever- 
sion ,  of  this  copyhold  estate  would  fall  in.  With  refer- 
ence to  that  argument  it  is  to  be  observed,  that  this  is 
a  residuary  disposition  of  every  thing,  all  such  worldly 
estate  and  effects  as  he  may  leave,  or  be  entitled  to,  at 
his  decease,  whether  real  or  personal,  not  before  disposed 
of.    The  case  (75),  referred  to  in  the  Judgment  at  the 

Rolls, 


(74)  Statute  29  CAor.  II, 
c.  3. 


(75)  Roe  v;  AvU,  4  Term 
Rep.  605, 
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RoUi,  requires  much  more  consideratiou  than  it  appears         IBOa. 
to  have  receiTed  in  the  Court  of  King^s  Bench.    That  is      Church 
the  first  dedsioni  that  the  nature  of  a  devise  is  to  be  ^ 

taken  into  consideration,  tor  the  purpose  of  determining^  ^^^  ^'f* 
whether  a  reversionary  interest  would  pass:  a  dangerous 
mode  of  construction.  The  general,  establishedf  rule» 
ihat  a  residuary  devisee,  the  H^dresfaciuSf  is  substituted 
for  the  heir  at  law  to  all  intents,  without  regard  to  the 
nature  of  die  devbe,  and  takes  even  what  was  not  in  the 
ocmt^knplation  of  the  devisor,  is  inconsbtent  with  diat 
decision. 


The  adoption  of  that  reasoning  by  the  Mnuier  of  tb4 
^oUm  is .  however  a  strong  authority  for  collecting  the 
intenticm  from  all  parts  of  the  WilL  Though  in  Lindapp 
▼•  Ebarall  (76)  many  words  were  used,  they  have  no 
greater  effect  than  these  general  words;  which  are  most 
extensive.  Under  a  devise  of  .''all  my,  lands  and  tene- 
''  ments  of  whatsoever  tenure  they  may  be  to  my  wife  'f 
it  would  be  extremely  difficult,  referring  to  the  nature  of 
the  estate,  as  depending  upon  the  tenure,  to  say,  copyhold 
estate  was  not  comprehended.  Such  a  case  certainly 
vras  never  decided.  The  Court  must  collect  the  inten* 
tion;  always  having  regard  to  the  rule  established  in 
Base  V.  BartkU{77);  and  upon  the  whole  of  this  Will 
the  revierskmary  interest  in  this  copyhold  estate  was  in- 
tended to  pass. 

Mr.  Richards,  Mr.  JFonMan^tie,  Mr.  William  Agar, 
and  Mr.  Baupell,  for  the  Defendants. 
The  general  Law,  as  to  the  necessity  of  a  surrender  in 
this  case,  as  laid  down  in  fVatkins  ( 78  ),  is  that,  though 

nothing 


(76)  3  Bro.  C.  C.  188.  (78)  1  Watk.  Cop.  M. 

(77)  Oo.CAar.293. 
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nothing  cism  properly  be  the  subject  of  aorrender,  eitcept 
the  legal  estate,  it  is  not  necessary,  that  the  interest 
should  be  an  estate  in  possession:  the  remainder-man  or 
rereraioner  being  equally  in  the  seisin -of  the  See*  The 
words  of  this  Will  have  no  more  particular  appHeatioo 
to  copyhold  estate  than  the  very  large  words  in  the 
other  cases,  from  Lindopp  v.  EboraU.  The  general  pre- 
sumption, that,  freehold  estate  is  intended,  cannot  fa<dd 
in  this  instance:  the  Will  not  being  executed  so  as  to 
affect  freehold  estate.  Can  the  Court  say,  copyhold 
estate  shall  pass  by  words,  which,  if  the  Will  was  duly 
executed,  would  pass,  and  properly  apply  to,  freehold 
estate?  In  the  case  of  MUbourn  v.  MiUkmrn  (79)  the 
devise  w&>  of  all  the  devisor's  messuages,  fSeurins,  land;^ 
tenements,  and  hereditaments,  in  the  counties  o£  Hwih 
tingdon  and  Cambridge,  to  his  wife  for  life;  with. re- 
mainder to  his  first  and  second  sons  in  tail,  and  other 
remainders  over;  having  previously  declared,  that  as  to 
all  his  worldly  estate,  with  which  it  had  pleased  God 
to  bless  him,  he  disposed  thereof  as  follows.  There 
was  no  surrender  of  the  copyhold  estate.  Lord  Kenym 
said,  he  could  not  understand  the  distinction,  taken  bj 
Lord  Macclesfield  in  Drake  v.  Robinson  ( 80 )  between 
children  and  creditors:  (a  distinction,  now.  very  fuDy 
explained)  ( 81 );  and  held,  that  *'  as  there  was  freehold 
**  land  to  answer  the  devise,  the  defect  of  the  sun^nder 
''  ought  not  to  be  supplied." 


Admitting,  that  the  general  words,  used  in  this  resi- 
duary clause,  are  sufficiently  large  to  include  this  rever- 
sionary 


(79)  2  Bro.  C.  C.  64.  Cited 
from  a  manuscript  note  by 
Mr.  Cox» 


(80)  1  P.  Will  443. 

(81)  See  Judd  v.    Pratt: 
the  preceding  ^ase. 
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mMgry  interest  the  Court  is  in  the  habit,  fcrr  the  purpose 
of  coUectiiig  the  ikitentioDy  of  referring  to  the  limitations 
and  objects  of  the  will :  CAesier  r.  CheHer  (82).  Sittmjg 
T.  TeaU{9Sy.    Sh^ld  y.  LofdMulgrme  (84).    The 
wife,  for  whose  benefit  this  devise  is  supposed  to  be 
intended,  could  not  derive,  benefit  from  this  reversion. 
In  the  case  put  by  Lord  Hardwicke  in  Chapman  ▼• 
Hart  ( 85 ),  the  Will  not  being  attested  by  three  witnesses, 
the  freehold  estate  certainly  would .  not  pass :   the  WiU 
therefore,  unless  it  operated  upon  the  copyhold  estate, 
woidd  have  been  altogether  ineffective:  precisely  as  if  the 
testator  had  no  estate.    The  moral  oUigation  upon  the 
testiktor  to  make  a  provision  for  his  wife,  or  child,  may 
be  .answered  equally  by  the  appBcation  of  personal  estate, 
as  of  real.    This,  residuary  clause  includes  with  freehold, 
of  Irhich  there  is  none,  aU  the  leasehold  and  personal 
estate;  and,  if  those  are  Sufficient  to  answer  die  purpose; 
as  they  must  be  considered,  according  to  the  distinction 
between  the  case  of  a  wife  or  children  and  of  creditprte, 
the  interpositbn  of  this  Court  by  supplying  the  surrender 
of  the  copyhold  estate  is  not  necessary :  the  amount  of 
the  provision  in  the  former  case-  not  being  regarded ;  as' 
it  necessadly  u  in  the  latter. 


1808. 
Church 
MuyDT. 


A  surrender  to  ihe^  use  of  the  Will  bars  the  intail  of 
a  copyhold;  of  which,  strictly,  a  recovery  cannot  be 
suflfered :  but  any  act,  shewing  the  ititentiqii  to  bar,  will 
have  th^  fffi^. 

Sir  Samuel  RomiUy,  in  Reply. 
A  surrender  to  the  use  of  the  Will  has  not  that  eflfect, 
^  where  there  is,  as  in  this  manor,  a  custom  for  a  reco- 
very. 

It 

(84)  Anit,  Vol.   H,  6M. 
^  Term  Rep.  611. 
(86)  1  Fet.  S71. 

cc 


(8S)  8  P.  Witt.  66. 
(88)  S  Bwr.  91% 
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It  M  diffieult  to  8u)^port  the  case  of  R&e  t.  -AmM.  (  86)^ 
with  reference  to  atroDg  reasons,  appearing  ypoo  die  free 
of  theWiDj  agamst  the  inference,  drawn  by  the  Courts 
King's  Bench.    It  is  of  no  conseqifenoe  to  shew,  Ifaat:  a 
general  residuary  disposition  of  all  property  whmtsoever 
and  wheresoever  has  bo  dii^ect  and  eiisy  applicaticm  t» 
some  particolar  species  of  property,  *  that  4iaj  be  peintcd 
oat :  the  con^tmction  -beitig,  that  fhe  testator  means  to 
give,  generally,  every  interest  of  whatsoever  deaeription: 
wheiherooeurring  to  him  at  die  time,  or  in  iA>  degree  ■ 
foi  contemplation.    The  residoary  disporition  in  Strmg 
t.  Teait{S7)  U  not  of  that  descriptioa.    The  ease  of 
Chester  v.  CSkeHer{8S)  supports  die  proposition,  p0t 
stated:   a  remdoary  devise  of  dl.his  lands,*  &e.  ill  die 
places  mentioiied,   or   eleewhere,  not  4>y  him  ferintiiy 
flietded,  or  otherwise  disposed  of,  pasifing  die  gefeittsa 
in  fee  o^  the  lands  in  settlement:  the  testator  having 
<3ontemplatdd  fmly^tlfe  lands  not  in  setdement.     Thit 
testator,  having  no  odier  estate,  must  be  taken  to  laeai 
the  copyhold  by  this  species  of  devise ;  than  wldch'  none 
U  more  familiar.     The  inference  from  the  deviae  to  Ua 
brother  Charles ^  that  the  enjoyment  was  to  'be  in  lini 
personally,'  would  be  just  if  the  devise'  to  him  was  lor 
life  only :  but  the  devise  to  him  and  his  heirs  cannot  haie 
diat  elfect;  and  it  is  impossible'  to  collect  an  intention 
not  to  dispose  of  this  property:  a  purpoee,  inoonsi^ 
teni  with  th^  whole   plan  of  dieWffl;    providing  fcr 
his  own  and  his  brother's  children ;'.  dedating  -has  is* 
tendon  for  their  maintenance,  &c.;  to  whicfi,  upon  the 
*  supposidpn,  that  there  is  "no  real  estate,  there  \&  no 
odier  fund  applicable. 


Admitting 


(86)  4  Term  Rep,  605. 

(87)  2  Bkr.  912. 


(88)  3P.  irtfi.65. 
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Admitting  even,  that  tb€rre  was  firfehold  estate,  yet 
copyhold  would  hdve  parsed  und^r  these  most  ex-^ 
tensive  words.      In  Milboum  V.  MUbaum  (89)  Lord 
Kinyon^^  attention  does  not  appear  to  liave  been  drawn 
to  the  introductory  words  "  all  my  worldly  cstitte,*^  &c. ; 
and  the  cdnclusion  seems  to  be,  that  from  the  mknner,' 
in  which  the  devise  was  made,  (sometKing,  which  is  not 
even  in  Mr.  Cox's  note,  appearing  to  1iav6  been  rened 
on),  the  intention  not  to  pass  that  copyhold  estate  wa^ 
<^Dected.    There  is  no  instance  of  a  residuary  devise  in 
tetns  more  extensive  and  general  than  these ;  calculated^ 
tor  embrace  all  property,  of  cilery  description;    and,  if 
that  intention  appears,  however  collected,  this  being  al« 
ways  la  question  of  intention,  the  Court  iHB  supply  the' 
surrehder  in  favour  of  a  'wife ;   having  regard  to  the^ 
established  rtil€«. 


1808.' 


Chorch ' 

9. 

MuNuri- 


T%e  Lord  C^akcbllor,    having   ui    the   course  of* 
the  aigument  expressed  his  dissadsfaction  with  the  ease 
of  Roe  y.  Apis  ( 90 ),  prbnounced  the  following  jndg-' 


nient:-^ 


in 


ft  ia  not  necessary  to  detennine  a  qoeadcn,  wliieh  najr' 

in  some  future  stage  be  material ;  iriiet|ier  this  estate  was^ 

capaMe-of  being  sm^endered ;  upon  which  it  may  be  fit' 

to  consider  cases,  that  have  occurred  r  one  particularly;  in    Copyholder's 

which  evidence  was  prodilkced,  that  there  was  no  custom'  "^l**  <>f  »">^- 

render  to  the 

use  of  hisWill ; 
.though  no  in- 
stance upon 
the  records' of 
the  manor :  or, 
if  no  such  ens- 
torn,  there  must  be  some  mode  of  disposition  by.dee^;  as  in  die  case 
of  castonary.  freeholds ;   the  w^Qt  of  which  ( ioi  the  case  of  cre- 
ditors»^^.)  wili  be  sapplied. 


(80)  9  Brb.  C.  C.  M.  'Cited 
a  mannscript  note  by 
Mr*  Cost* 


(90)  4  Term  Rep.  005. 


CC8 
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mtM  mano^  to  •urrmder;  and  Lord  ntn^/Wt  dpimm 
waff  that  such  a  negative  custom  traiT  good  for  nothii^: 
the  Court  would.  hoU,  that  there  might  be  a  aotrclider 
to  the  use  of  the  Wi!!;  though  no  instance  could  be  feund 
upcm  the  records  of  the  manor :  or,  if  there  ooold  be  no 
auch  custom,  there  must  be  some  mode  of  diapositioii 
by  deed,  as  in  the*case  of  customary  freeholds ;  the  want 
of  which  this  Court  would  supply  ( 91  )• 

I  consider  tiiis  case  however  upon  the  admiaaioiiSf  on 
which  the  Matter  of  the  Rolls  must  be  supposed  to  have 
decided  it;  and  die  judgment  goes  to  this;  tha;^  sup- 
posing, this  testator  had  no  freehold  estatei  and  there 
was  no  olgeetion  from  the  cireumstaace,  that  die  Will 
waa  not  attested  by  three  witnesses,  still,  attending  to  the 
nature  of  his  interest  in  this  cbpyhoU  •estate,  he  £d 
not  intend  to  give  it  by  his  Will;  not  even  under  aoch 
dreumstaaces :  dint  intention  being  collected  from  con- 
struction^ according  to  legal  rules  of  interpretationi 
Havi^  in  that  view  of  die  case  a  different  opinion,  I 
express  it  with  all  the  respect,  due  to  the  judgmeBl, 
from  which  I  dissent ;  but,  supposing  there  waa  no  friA- 
hoU  estate,  and  no  objection  upon  the  attestation .  rf 
iheWiD,  I  cannot  think  upon  reading  this  inatmincDt, 
die  true  interpretation,  as  qiplied  to  die  intereat  die^tei- 
tator  had,  is,  that  he  did  not  intend  to  pass  that  inteniit 
Consider  this,  not  as  a  copyhold,  but  as  the  reversfoi  sf 
an  estate  in  fee-simple;  that  die. testator  had  no  odier 
real  estate  whatsoever;  that  his  brother  Charles  was  te- 
nant in  tail  of  that  estate ;  that  die  testator  gave  aD  hi 
had  of  worldly  estate,  and  attempted  ta  give  all  he  ahonU 
have  at  the  time  of  his  death,  (a  vain  attempt  as  to 
real  estate )  in  this  way :  to  his  wife  for  life ;  to  Us 
^children  at  her  decease ;  and  fer  default  of  diiUreii, 
if  Ids  brodier  Charles  should  not  be  fifing  :at  his  de- 


•• 


(91)  Pike  V.  White,  2  Bro.  C.  C.  286. 
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ceaiei  or  «houId  -die  in  the  life  of  his  wife^  then  accord- 
ing to  her  appointment;  but  if  Cartes  should  be  living 
at  either  of  those  periods^  that  all  his  worldly  estate  > 
shouM  be  conveyed  to  his  brother  in  fee:  is  it  to  be  ' 
laid  dowui  as  a  clear  rule,  that,  as  the  present  interest 
of  the  testator  is  only  a  reversion  ypon  an  estate  tail* 
existing  in  another  person,  which'  may,  or  may  not;  be 
barred,  and  the  determination  of  whiefa  in  the  testatoi^s 
life  might  possibly  be  contemplated,  the  wife  and  chil« 
dren  would  not  take  that  interest,'  which  the  words  will 
comjNTise?  I9  the  common  course  of  setdement  by  a 
fathei,  making  his  eldest  son  tenant  for  life,  witii  re- 
mainder  to  his  first  and  other  sons  in  tail  niale,  and 
similar  limitations  in  strict  settlement  to  the  second  son, 
and  his  sons,  if  the  &ther,  entided  to  the  reversion  in 

...  , 

fee,  devised  -all  his  real  estate  to  the  first  and  other  sons  . 
of  his  eldest  son  in  tail  general,  with  remainder  in  die 
same  manner  to  die  sons  of  his  second  son,  and  then  ta  ' 
hb^own  right  heirs,,  unquesfionabty  all  those  subsequent 
limitations  would  be  well  created;  enlarging  die  estates 
in  tafl  male,  before  limited. 


leoe. 


Chorch 
9. 

MVNDT. 


This  case  soes  much  fiurther.    The  question  is,  not, 
whether,  where  there  are  other  subjects*  applicable,  diis    ' 
reversion  shall  be  applied,  butwhedier,  as  die  purposes  * 
of  the  Win  are  such,  to  which  diis  subject  cannot  be  sq^ 
eonveniendy  applied  as*  a  present  interest,  in  posseskioni', 
not  in  remainder,    the  testator  is  to  be  considered  as  .  , 

mesning  qodiing  by  this  .clause.  In  every  pase  upon  diis 
point  the  testator  had  some  property,  which  was  the 
foundation  of  an  argument,  that  property,  which  could 
be  conveniendy  applied,  should  pass,  apd  t)iat,  which  ^uld 
not  be  Conveniendy  applied,  should  not  pass.  That  cqth 
elusion  is  very  much  confirmed  by  this  Will ;  adverting  tp  ^' 

^  the  different  situations,  in  which  the  testator's  family      [  ^406  ] 
nay  be  at  his  decease ;  partiqilarly,  th§t  t}ie  tenant  in 


A^:i 
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tail  might  not  be  living.     If  the  testator  had  been  asked, 
whether  he  meant  to  dispose  of  his  reTersiimf  if  his  bro- 
/ther.  should  be  Ii.viiig»  his  answer  would  h^ve -been,  that 
•  he  intended  to  dispose  of  all  he  could  disppee  of  s  tn  tabs 
the  chance    for  his  wife  and  children*:  the  in^troinent 
itself  supposing,  that  his  .brothei:  may  die  before  hkn; 
and.  disposing  in  terms,  that  can  apply  to  nothiiig  esuiept 
^is  property.    If^  the  event  of  his  brother's  death  within 
a  week,  without  barring  the  intail,  had  been  put>to  hiai, 
he  would  have  answered,  that  In  that  event  he  intendad 
to  pass  this  property;  and  he  would  not  Iiav^  liMHi^ 
it  necessary  to  re-publish  his  Will;  wfaich»  if  tbe  jr<»di 
sire  sufBciertt  'to  carry  this  property,  would  not  be  -Be* 
cessary. 


I  am  strongly  influenced  towards  the  opinioii,  that  a 
Court  of  Justice  is  no(  by*  conjecture  to  take  out  of  thq 
effect  of  general  words  property,  which  those  woida 
Bole  of  con-  are  always  considered  as  comprehending.  The  cases  upon 
8tracfioD,upoti  the  effect  of  general  words,  as  applying  to  rfsnts  and 
the  effect  of  profits,  not  disposed  of,  as  in  HapUns  y,  Hopkins  (2St\ 
general  words  ^^  ^  ^  reversion,  altogether,  unlikely  to  EeJI  into  posset* 
''^  .  .  '  sion,  have  gone  upon  this;  tl^at  it  is  much  more  saft  to 
rents  and  pro-  ^^^^ider  those  subjects  intended,  which  the  words  ii^ 
fits,midi8posed  scribe,  than  to  supply  a  purpose  hy  conjecture ;  deter* 
of,  reversions,  nuning  for  the  testator  upon  the  more  or  leas  oonveiih 
&c'.  to  consider  ence,  with  which  that  subject  may  be,  which  he  |m 
as  intended  'declared  shall  be,  applied.  The  best  rule  of  OMiatru^ioii 
what  falls         -^  that,  which  takes  the  words  to  comprehend  a  subject, 

,  that  falls  withhi  their  usual  sense,  unless  there,  is  some^ 

usual  sense ;  \         '  * 

unless  declara*  *^8  ^^  declaration  plain  to  the  contrary ;  and  surely 

tion  plain  to    ^tbat  is  the  safest  course,  where,  as  there  is  no  other 

subject,  to  which  they  can  be  applied,  the  ^tator  must, 

if  he  does  not  mean  that,  be  considered  as  having  no^ 

meaniog. 

(02)  For.  44.     Atk.  581.     1  Kef.  268. 
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In  thiaview  of  the  :case  my  opinion  is,  tliatj  if.thb 
testator  h^  no  fireehold  estate,  and  no  objection  arises 
firom  his  having  used  the  words  '\real  es^te,  *'  as  it  has 
been  put  by  .Mr.  Bkkartk,  those  irorda  are  capable  of 
application  to  the  reversion  of  the  copyhold  estate  (93). 
Aa>  to  the  rest  of  the  otee»'  thd  opinion,  ekpresaql  by 
Lord  Hardwieie  in  Chapman  v.  Hart  (94),  is  $n  tiVi^ 
diority  of  great  weight ;  which  I  should  not  be  authorized 
to  displace  without  facts,  calling  for  my  opinion.  It  is 
eooag^  that  there  may  be.  a  distinction,  where  the.tes^ 
latoTy  tit  the  time  of  preparing  his' Will,  has  both  fi-ee^^ 
liold  and  copyhold  estate,  and  where  he  haa  Qopyhold 
only :  in  which  latter  case  the  foundation  for  supposing 
a  change. of  intention,  by  his  abstaining  from  executing 
the  Will  according  to  the  Statute  (  95  ),  may  be  wanting. 
I  dionld  go  too  &r  by  giving  an  opinion  as  to  th^t  upon 
a  hypothetical  case.  I  shall  therefore  only  direct  a  re- 
ference to  die  Master  to  inquire,  iriiether  this  testator 
had  any,  and  what,  fireehold  estate  at  the  tame  of  maki^g 
his  Will;  and  to  state,  what  estate  and  interest  he  had  in 
such  fireehold  estate;  if  any;  also,,  wh<ither  there  is  in 
this  manor  any  custctm  of  surrendering  a  vested  interest 
iiv  reversion  or  remainder,  expectant  upon  an  estate 
tail.  ' 


1808. 


Church 

MUMDY. 


•  (M)  Peimmgtim  v.  Pea- 
tMigUm^  1  Fef,  4r  Bea.  406. 
#sa2Fe9.4*j^I97. 


(M)  I  Fes.  271 ;  s6e  273. 
(05)  SUtota  20  Chwr,  U. 
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.1806.  (96)  BIRD  r.  HARRISON. 

BiU  hj  a  wi-    rpHE  Plaintifi;  the  deyisee  in  fee  of  Mmy  Co^  de- 
dow,  devisee  ceased^  on  ber  marriage  aetded  her  ea^itea  to  aaea^ 

,  /  '  *  to  the  husband  for  life^  with  remainders  to  the  wife  fcr 
mortfftffe  by  '^^^^  '^^  ^  ^^^  issue  in  tail;  remainder  to  the  wife 
her,  while  co-  ^  ^  t  ^  alleged  in  the  BilL  Afterwards,  the  hudband^ 
Terty  for  want  becoming  distressed,  joined  with  hia  wife  in  mortgaging 
of  a  Fine.  An-  the  estate :  but  no  fine  was  levied.  These  mor^gnges.bj 
swer,  admit-  assignment  came  to  the  Defendant  The  Bill  wms .  filed 
**f  ^if ^w^*^"*  for  an  account  against  the  mortgagee  in  possession,  and 
ud  L  Uti.  *■«  ■  d5«»^«y  of  deeds,  and  of  flw  Wffl  of  Mary  Com; 
under  it*  al-  ^^^^  ^^^  '^  ^^  possesion  of  the  Defendant:  the  Bill 
legiog  the  loss  inns^gt  that,  no  fine  having  been  levied,  and  the  hus- 
of  the  settle-  bund  being  dead,  die  Phuntiff  was  entidcjd  to  the  estate 
ment;  staling  firee  from  the  mortgage* 
it  different* 

Buf  T  th!  '^^^  Defendant  by  his  snswer  admitted,  the  WiU  of 
addition  f  ^^^V  Cox  to  be  in  his  possession ;  but  set  it  out  in  some 
powf r  of  revo-  ^^ff^^  different  from  the  statement  in  the  Bill ;  apd  did 
cation  and  ap-  ^^^  offer  to  produce  it.  The  diflference  did  not  go  ts 
pointment  of  impeach  the  devise  to  the  Phtintiff^  in  fee ;  but  it  was 
new  uses,  bj  stated  to  be  after -the  death  of  a  tenant  for  life,  whtai 
the  exercise  of  the  Answer  admitted  to  be  dead.  The  Answer  dien  stated 
which  a  Fine  ^y^^  aetdement  to  be  losti  but  set  it  out  in  a  jdiflmnt 
no  neces-  gimjQ^f  f J.QIQ  the  statement  in  the  Bill ;  alleging,  that  it 
was  to  the  use  of  the  husbiuid  for  life;  with  remainder 
PrcdkicUon  of  ^  ^^e  wife  for  life:  remainder  to  the  issue  in  tafl:  le- 

;  ?     '  ^  °^.  mainder  to  the  wife  in  fee ;  with  power  to  t^ioke  those 

bemg  offered  •       _                                         .         i            , 

b V  the  Antwer  "^^'  '^     appoiP^  ^^^  uses ;    that  the  settlement  was 

ordered  on  ^^^  ^^  ^^  Defendfuit*s  possession ;  but  was  lost ;  and  that 

Moiion.  the 

(96)  Ex  Relatwnt. 


CASES  IN  CHANCERY^ 

the  Plaintiff  iuid  her  bustwmd  duly  revoked  the  met  of 
the  settlement ;  aiid  appointed  new  uses,  in  fiivor  of  the 
mortgagee;  so  that  no  fine  was  necessary  to  make  the 
mortgage  good. 
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leot. 


BlAO 

Harkisov. 


The  Plaintiff  moved,  that  Defendant  should  produoe 
the  Win  for  the  inspection  of  the  Plaintiff. 


The  Lard  Chancellor  said,  upon  the  Bill  and  the 
answer  the  Plaintiff  was  en^tled  to  the  production;  and 
made  the  Order; 


IkciUi^ 


Bolls. 
DAWSON  ».  CLARK.  Feb^Stk. 

^EORGE   FORSTER   by  his  Will  gave  apd  be*    Testator  gave 

queatbed  to  his  fiiends  John  WeaUeans  and  Robert  aU  his  estate 

Clark  all  an^  singular-  his  estate  and  effects  whatsoever  and  effects  to 

and  wheresoever,  that  .he  shoyld  die  possessed  of,  or  en-  ^^^  persons, 

titled  to,  or  interested  in ;  to  hold  the  same  and  every  part  nc»Wf  •»- 

thereof  unto  the  said  John  WeaUeans  and  Robert  Clarke,  7*  «  • ' 

.  .  ,  -I        .  <•     upon  trust  in 

their  heirs,  executors,   admmistrators  and  assigns,  for  ^  ^^^  p]mep 

ever,  upon  trust  in  the  first  place  to  pay,  and  charged  to  pay,  and 

and  charged  and 
chargeable 
withy  all  his  dfebts  and  funeral  expeoces,  and  the  legacies  after  given* 
,       Those  persons,  whether  they  could  claim  in  their  individual  cha- 
'  racters,  or  not,  beiug  afterwards  appointed  executors,  held  entitled 
to  the  residue,  undisposed  of,  ( incladiog  a  legacy  to  a  Charity,  void 
by  the  stat.  9  Geo.  11.  c.  36)  for  their  own  benefit,  against  the  claim 
of  the  next  of  kin :  the  whole  property  being  personal. 
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and. chargeable  with  all  hU  jusi  debts  and  liuiecal  €x* 
penoesy  and  also  the  several  legacies  to  the  several  per« 
SODS  by  bim  thereinafter  given  and  bequeathec^p 


The  testator  after  several  legacies  gave  and  be- 
queathed the  sum  of  iSOOl.  for  the  estaUishing  a  l^ree 
School  for  the  educating. fifteen  boys  and  ten  ^rla' be- 
longing to  the  poor  inhabitants  of  the  parish  of  Wood- 
horn  and  chapelry  otNewbigimi  tfiesaid  sum  to  be  laid 
out  by  his  executors  hereinafter  named  on  a  fireehold 
property ;  and  to  be  by  them  conveyed  to  the  vkar  of 
Woodhom  and  Stephen  JVtO^f  esq.  his  heirs,  ecxecutors, 
administrators,  and  assigns;  whom  he  appointed  jmd 
their  successors  for  the.  time  being  trustees  luid  governors 
of  the  said  school  ibr  ever.  -Then,  after  several  direc- 
tions for  the  regulation  of  the  Charity,  he  declared  that 
to  be  his  last  Will :  and  did  thereof  name,  constitute, 
and  api>oint,  the  said  John  WeaUeans  and  JRoberi  Clark 
Joint  iBxecutors. 

The  Win  was  attested. by  three  witnesses:  but  it  did 
not  appear,  that  the  testator  had  any  real  estate.  The 
Bill  was  filed  by  the  next  of  kin  of  the  testator ;.  insirt- 
ing,  that  the  legacy  to '  the  Charity  was  void  by  ibe  Sta- 
tute (97);  praying  an -account  of  the  personal  estate; 
and  cUming  the  residue,  or  so  much  thereof  as  was  ^ven 

.  to  the  Charity,  aa  not  being  .disposed  of;  which  was  ako 
claimed  by  the  Defendants,  Robert  Ckwi,  die  'surviving 

•executor,  and  the  personaf  representatives  oiJohn  Weair 
leans,  the  other  executor,  deceased. 

Mr.  Richards,  Mr.  Alexander,   and  Mr.  Bell,   for 
the  Plaintiffs. 
The  charitable  legacy  being  clearly  void,   the  ques- 
tion 


(97)  Statute  9  Geo.  Ilr  e.  39: 
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tion  arises,  wbetker  tbese  devbees  are .  made  execulcM 
in  triist.  In  a  case,.  Robinsan  v.  Taylor  {98),  which 
h^  a  strong  .resemblance  tajthis,*  persons  were  dedaied 
executors  upon  trust;  and  particular  trusts  were  pointed 
out;  wlych  did  not  exhaust  the  whole;  and  it  was  heldf 
thilt^  they,  were  generally  executors  in  trust;  and  thai 
the  interest,,  ^hich  wa^  not  disposed  of,  belonged  to 
the  next  of  kin*  • 


face, 


Pawsoii 


Supposing  the  executors  to  be  entitled  to  the  genera} 
residue  for  their  own,Ji>enefit,  they  cannot  take,  as  part 
of  that  residue,  this  particular  legflcy  to  the  Charity; 
which  is  void.  .  One  of  die  trusts,  «upon  wlpch  that  re^ 
ddue  is  particularly  given  to  them,  is  to  pay  that  legacy*. 
As  to  that  sum,  which  the  testator  attempted  to  take  dut 
p^the  rettdue,  he  has  dearly  de<^lared  them  trustees  i 
which,  dedaration,    if  applied  to  the  general   residue, 
would  unquestionably  make  them  trusteeii  ot  the  whole ; 
and  must  have  the  same  effect  as  to  this  particular  ihnd; 
which  happens  by  the  failure  of  the  trust  proposed  to  be 
part  of  the  residue*    This  is  not  the  ordinary  case- of 
lapse*     The .  testator  never  intended   that  fund  to  go 
upon  -any  contingency  to  the  executors^  except  as  truih 
tees ;  but  the  failure  By  lapse  may  be  supposed  to  have 
been  in  ccintepiplation.      The  cases,  Arnold  v*   Ckqp^ 
man{99).  The  AUomcy  Gemrai y.  Tomib'iur ( 100 ),  and 
The  AUomejf  Q^neral  v*  Lord  Wiuehelsea  (1),  are  aff 
authorities  against^  the  executor* 


Sir  Samuel  BomUfy,  Mr.  Hart,  and  Ifr*  Cooke,  tat 
the  Defendants*      *    • 

•  •  • 

There  is  no  decision,    that  the   expression   of  thai 

*      ■  .  ■  *  • 

trust. 


[412] 


.    (9d)     2  Bra.  C.    a    689.         (100)'iiaid.  216. 
Ante,  Vol.  I,  44.  (l)  3  Bro.  C.  C.  878* 

(00)  i  Kcf.  108, 
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traity  which  is  implied  in  the  mere  appointment  of  an 
executor,  will  make  him  a  trustee.  The  case  of  Robm^ 
som  T.  Taylor  {2)  does  not  appear  to  anthoriie  the 
position  in  the  margin,  that  the  executors  were  trustees 
for  the  next  of  kin  ( 8  )•  Taking  that  point  howerer  to 
be  so  decided,  that  case  cannot  govern  this.  There  were 
many  circumstances,  favouring  the  inference  oi  a  trust ; 
particularly  one;  which  was  relied  on. in. the  late  case 
o{  Urquhari  V.  King{4f);  a- provision  for  the  indemnity 
of  trustees.  By  this  Will  the  trust  is  distinctly  and 
pointedly  limited  to  payment  of  the  debts  and  legades? 
and  th^  residue  of  the  fund  is  given  to  these  two  persons, 
not  as  executors,  but  in  thor  individual  characters ;  sub- 
ject only  to  payment  of  the  debts  and  legacies ;  widi  no 
farther  allusion  to  any  trust :  the  testator  adopting  the 
most  direct  and  appropriate  mode  of  givipg  beneficia4y, 
subject  only  to  a  charge.  The  devisee  ofl  real  estete^ 
charged^ with  the  payment  of  debts^  without  more,  gives 

•     •• 
•  . 

The  question  as  to  the  legacy  of  1S0(NL  is  still  niore 
clear.  When  there  is  a  residuary  -disposition,  the  next 
of  kin  cannot  claim  ^a  legacy  to  a  Charity,  which  is  void. 
The  testator  is  considered  as  meaning  to  give  every  thing, 
that  he  has  power. to  dispose  of;  comprehending  pro- 
perty, that  could  not  be  in  his  contemplation :  his  pre-, 
'sent,  or  future,  right  to  which  he  n^y  not  know,  or 
foresee.  He  is  not  supposed  to  calculate  upon  die  event 
of  a  lapse ;  but  is  understood  as  using  comprehensive 
expressions,  embradng  all,  that  does  not  othentise  pass; 
knowing,  that  by  the  appointment  of  an  executor  he  sub- 
stitutes that  person  for  himself;  and  gives  him  the  right 

to 


(2)  2  Bro.  a  C.  W^ 

(3)  That  point  appears  by 
the  Regiiier^i  Book  to  have 


been  so  decided*     See  lbs 
judgmenL 

(4)  Ante,  Vol.  VII,  2U. 
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to  cT^qr  ibing,  not  tpeciflcany.dUpdfed  of^  a  tight,  by 
hit  legal  character  of  executor,  stamger  even  ^lan  t^i  of 
a  rendnary  legatee  by  express  wiirds.  In  the  late  ease 
Prmii  Y.  Sladden  (6)  that  legal  right  of  the  exedUtors 
prevailed  ace  ordingly  agunst  tl^  inference,  arising  from 
the  appellation  of  trustees,  from  a  dear  trust  as  to  cer- 
tain parts  of  the  property,  and  directions,  which  upon  the 
supposition,  that  the  executors  were  to  take  for  their  own* 
benefit,  were  wmecessary. 


leoe. 


l^Awsaif. 
Clark. 


-  Mf «  JtiehartU,  in  Reply. 
.  It  i^  not  contended,  that  merely  as  the  word  **  ttnst  "* 
ai>pears  in  the  Win,  as  applied  to  the  execvtors,  there- 
fore they  are  trustees..  The  qtlestion  in,  whether  the 
testator  intended,  that. they  should  be  truiftees;  and 
should  not  have*  the  residue  for  their  own  benefit  If 
he  hkd  ditd  seised  of  real  estate,  can  there  be  a  doubt, 
that  the  remnant  of  that  estate,  beyoi)id  vrhat  was  neces- 
sary for  the  satisfiustion  of  the  legacies,  would  go  by 
way  of  resulting  trust  to.  the  heir  at  law (6)?  They  are 
clearly  trustees  thtougfaout^  and,  if  that  would  be  the 
eflfect  -aa  to  real  estate,  it  is  singular,  that  it  should 
not  be  so  as  to  personal  propert^^  involved  by  the  tes- 
tator  in  the  name  devise,  for  the  same  purpose*  The 
effect  of  the  whole  Will  is  a' devise  and  bequest  to  the 
executors;  vesting  in  them  all  his  refd,  and  all.  his  per- 
aonal,  estate,  upon  trusts,  whidb  might  have  exhausted 
the  wholeT  How  are  ihey  discharged  from  fbe  character 
6£  trustees;  with  which  they  a^e  in  the  first  instance, 
invested? 

:  •  Aa 


(5)  Ante,  Yd.  XIV,  108^ 

(6)  See  ante,  Oibh$  v.  Oa* 
^rtsr.  VoLXII,  418.  JBerry 
y.  Uiker,  .WiUom  v.  Mtgrn'^ 


XI,  87,  205.  VFtlMW  v.CWe» 
X,  600,  and  the  references' 
in  the  note,  1, 46. 
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As  to  the  legacy  of  1200/.,  there  is  no  authority,  far  the 
propoflition,  •  that  it  wo«ld  pass  by  a  residbary  dauae^i'  It 
is  true^  wfaatevei^  is  lapsed  urould  go  tu  part  of  the  ire* 
sidue :  but  there  is  a  great  difference  between  this  and 
the  case  of  lapse.  In  the  laitter  at  the'  titne  of  the  tes- 
tator's death  liiere  k  no  legatee:  the  legacy  ia  gone 2 
the  *'8ubjeefr  •  k  in  the  testator's  contemplation  midis^ 
posed  of:  but  dearly  this  sum  of  19002.  triui  inteqdM 
not  to  go  to  the  executors ;  nor  to  thenext  ^.ldn«  The 
testator  died  under  the  impression,  that  he  had  well  dis- 
posed  of  it:  but  it  is  intercepted 'by  the  law;  and^  bdng 
clearly,  not  intended  to  go  to  the  exeentorsj  it  fidla  of 
eourse  to  the  next  of  kin. 


The  Mastsr  of  the  Rolls*  - 
There  may  be  three  questions  in  this  case:  firsts 
whether  the  executors^  independently  of  their  chantiBter# 
take  the  property,  subje<}t  only  to  a  charge:  if  so,  no 
other  question  will  ai^ ;  as,  if  any  charge  should  fii8» 
they  would  by  force  of  the  ffft  retain  the  whole.  K 
they  are  •dHven  to  assert  (hdr  claim  in*the  dtoactier  of 
executors,  the  next  question  will  be,  wheAer  die*  words 
*'  upon  trust  ^  preclude  that  claim ;  and  turn  Ihem  inta 
trustees. 


Instsntes, 
where,  the  re- 
sidue being  io- 
tended  to  be 
given  from,  the- 
exeoators,they 
cannot  take  it; 
though  the  be- 
qaest  does  not 
lake  effect. 


If  it  shall  be  determined,  that  they  take  die  teaidue  in 
ihe  character  of  exe^utoas,  then  die  question  will  be  as 
to  the  ISOOL ;  whether  they  take  diat  as  part  of  the  ie« 
^due.  There  are  maqy  detenmnations,  that  if  the  re« 
sidue  is  intended  to  be  given  from  the  executors,  diey 
eannot  take  it;  though  the  bequest  does  not  take  effect; 
as  where  the  testator  gives  it  in  the  manner  he 'shall  ap- 
point,  and  he  makes  no  appointmcht ;  so,  where  a  blank 
is  left  for  the  residuary  legatees,  the  executors  are  tot 
entided:  the  intention  being  evident  to  giv!^  away  the 

•     '     residue 
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from  them.    But  the  queirti(m  as  to  a  partieuliir         1800. 
legacy  is  very  different;  whether,  sapposing  them  entitled      d^I^h 
to  the  residuoi  they  must  not  tAe'  it  in  the  same  plight,  p^ 

as  any  othier  residuary  legatees ;  and  then,  whether  it  has       Clabi:* 
ever  heen  held,  that  a  charitable  legacy  failing  shaB  go  ' 

to  the  next  of  kin ;  as  land,  devised  to  charity,  goes  to 
the  heir :   but  he  «tands  upon  a  very  different  footing ;    INstbctfon 
for  a  residuary  devisee  does  not  take  a  lapsed*  devise :  o®^^***  •  re* 
whereas  a  residuary  leciatee  takes  every  thing  that  lapses.    .  *  ^  ^  t~ '  • 
Perhaps  this  precise  point  may  not  yet  have  been  detef-      .     :.   •  ^ 
mined;  but  there  are  very  general  propositions  to  bo'  met  lapse:   the 
with,*  th&t  whatever  is  in  any  way  undisposed  of  faDd  into  latteir  iAing 
ttie  residue.  •  '  every  tUng, 

.7  that  lapses: 
■i-iiiB— i-HMMii^  .  theformernoL 


The  Master  of  the  Rolls. 
T.he  residue  of  the  personal  estate  is  claimed  by  Mardk  lil. 
these  executors  in  two  distinct  rights  :  first,  as  ex- 
pressly devised  to  £hem,  individually,  subject'  only  to  the 
payment  of  the  debts  and  legacies :  but,  if  not  aa 
devised,  secondly,  as  not  oiherwise  disposed  of;  and 
therefore  belon^ng  to  them  in  their  character  of  ex* 
^ecators.  Being  of  oi^ion,  that,  though  the  first  point 
should  be  determined  agdnst  them,  the  second  must  be 
decided  in  their  £ivor,  it  is  not  necessary  to  enter  info 
the  consideration  of  the  former.  There 'it  a  case,  Comng^ 
ham  V.  MelRsh  (  7  ),  winch  seems  to  be  an^  authority  for 

the  cl^m ;  there  are,  however,  other  authorities  unfalror- 

•  *  • 

able  to  It.. 

.  Upon  the  second  point  there  scans  to  be  very  Bttfe 
room  for  doubt.  The  claim  of  the  executors  to  the 
genend  residue  is  opposed  only  upon  the  ground,  that, 

there 


•  .•  • 


!      t 


U  "" 


{11  Pre.  OL  31. 
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1808.         there  -u  a  devise  to  them  oC  all  the  testator's  g^roperty 

^^^"^^  hi  their  individual  capacity,  upon  trust  for  the  debts  and 

^^  legacies ;  and  it  is  said^  that  this  fldls  within  the  case  of 

CI.ARK.       Rdbmsan  r.  Taylor  (8) )  where,  the  testator  having  given 

General  devise  aU  ^g  property  upon  trusts,  that  were  not  sufficient  to 

and  bequest     exhaust  the  whole,  the  executors  were  held  trustees  fli^ 

IISt'*sS!Jteit  ^  ""^  ^^  ^*"*    ^'^^^^y  *®y  ^^^  ^  ^^^  *"  ^^ 

to  e^dumst  the  ^^*^»  *^  apjpcars  by  the  RegUter\  Book;  though  not  in 
whole  pro-  ^  Report :  but  the  words  in  Uiat  case  were  ''  to  my  ex- 
perty;  a  re-  ''  ecutors  hereinafter  named:**  so  it  was  in  the  chaj^so- 
solting  trust  ter  of  elxecutors  that  they  took  the  property  in  trust 
for  the  heir  They  had  it  in  qo  other ;  and  in  the  sapie  character,  in 
aod  next  of     ^Jii^ii  it  was  given  to  them,  the  trusts  were  imposed 

upon  them.  In  that  character  they  could  not  th^efiire 
cIiMm  beneficially.  *  There  were  other  expressions,  Iki- 
dicating,  that  the  testator  considered  them  as  bearing, 
throughout  the  character  tif  trustees :  but  here  the  devise 
is  to  the  two  (executors  by  their  names,  without  any  re- 
ference whatsoever  to  their  character  of  6xe<;utors;widi 
which  at  that  time  tiiey  were  not  doafhed.  There  is 
no  connection  between  the  appointment,  of  execuiets 
and  tfns  trust,  in  the  first  part  of  tiie  Will:  nor  are 
there  any  words,  acoompanyiii^  their  appoftitment, '  or 
subsequent  to  it,  which  imply,  that  the  testator  oon- 
sidered  them  as  subject-in  that  character  to  any  oAer 
trust  than  the  law  imposed  upon  themi,  ot  as  having  any 
other  interest  than  that,  which  the  law  gives  thesk 
They  are  therefore  entitled  to  the  residue  ton  their  own 
benefit. 


The  question  then  is,  whether  in  that  residue  the 
ISPOiL,  given  to  the  Charity,  be  included.    I  have  always 
The  general      ui^erstood,  tiuit  a  general  residue  of  personal  proparQr 
resldae  of  per-  compce* 

sonal  property  (8)  2  Av- C.  C.  689. 

eonprehends 

every  thing,  not  otherwise  eflTeotiially  disposed  of;  aai)  no  difference, 
whether  a  legacy  falls  into  it  by  lapse,  or  as  void  at  law :  the  next 
of  kin  therefore  exdaded  by  an  express  bequest  of  the  residae. 
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compreliended  every  thing,  not  otherwise  effectually  dis-         1309, 
posed  of  by  the -Will;  and  that  there  is  no  differeni^,      Dawson 
whether  a  legacy  falls  into  it  by  lapse,  or  as  being  void  ». 

at  law;  and  it  was  not  jnuch  contended^  that,  where  there  Clark. 
is  an  express  bequest  of  the  residue,  the  next  of  kin 
cifti  be  entitled  to  any  thing.  It  is  however  supposed, 
that  there  is  a  distinction  between  residuary  legatees,  by 
express  bequest,  and  executors,  taking  a  residue,  undis- 
posed of.  I  am  not  able  to  find,  any  such  distinction. 
It  lies  upon  those,  who  insist  upon  it,  to  shew,  that  it  is 
estab]ishe4f  I  see,  that'i*^ln  the  case  of  Prati  v.  Slad- 
den  ( 9 )  I  de<:lared  my  opinion,  that  executors,  taking  Execators 
the  residue,  take  it  precisely  in  the  same  plight  as  re-  ^^^  the  resi- 

siduary.  legatees  would  take  it;  and  to  that  opinion   I  dae,  precisely 

.•11      it^  in  the  .tame 

still  adhere.       •  ,.  ,  . 

plight  as  resi- 

.  dnary  legatees 

The  cases,  referred  to,  seem  to  me  to  have  no  bearing  ^Q^y  ^\^^  jl^ 

upon  this.     \n  Arnold  v.  Chapman {\Q)  the  heir  at  law 

was  declared  to  be  -entitled.'   In  Tlw  Attorney  General 

V.  Tomkins{\\)i   and   The  Attorney  Getieral  v.  Lord 

Winchelsea  ( 12  ),  the  residue  was  originally  given  away 

from  the  execujbors. 

The  case  of  Turner  v.  Ogden,  as  cited  by  me  ( 13)  in 
the  argument  of  Pickering  v.  Lord  Stamford^  ntey  ap- 
pear to  warrant  a  different  inference  $  where  leasehold 
estate,  given  to  Charity,  having  been  declared  by  Lord 
Kenyon  to  belong  to  the  executrix,  was  on  a  re-hearing 
decreed  by  Lord.  Alvanley  to  belong  to  the  next  of  kin. 
But,  when  the  facts  of  that  case  are  stated,  the  decision 
will  not  appear  to  have  the  least  reference  to  the  general 
point;  but  to  have  beelti  founded  entirely  upon  the  par- 
ticular 

(9)  Ante,  Vol.  XIV,  193 ;  (11)  Amb.  216. 

see  page  199,  200.  (12)  3  Bro.  C.  C.  373. 

(10)  1  Ves.  108.  (13)  Ante,  Vol.  Ill,  333. 
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ticular  provisions  of  the  Will.  The  whole  produce  of 
the  personal  estate  was  given  to  the  wife  for  life;  and 
after  her  death  some  leasehold  property,  called  his 
*'  housen  **  was  given  to  certain  charitable  purposes.  Par« 
ticular  legacies  were  given  to  nine  relations;  and  the 
residue  was  also  given  to  them ;  with  a  declaratiour  that 
they  should  have  nothing  to.  do  with  his  '^  housen.^  A 
suit  was  instituted  after  the  death  of  the  wife ;  when 
the  question  arose  as  to  the  leasehold  estate ;  which 
could  not  go  to  the  Charity.  Lord  KenyoH*a  Decree, 
that  it  should  go  to  the  executrix,  must  have  gone  upon 
the  ground  of  the  express  exclusion  of  his  relations. 
The  reasoning  was,  that  as  they  were  to  have  nothing  to 
do  with  "  the  hou&en/*  the  residue  they  took  was  a  spe- 
cial residue ;  out  of  which  *^  the  housen "  was  expressly 
excepted.  The  question  then  was  between  the  execu- 
trix and  the  next  of  kin.  Lord  Kenyan  decided  in  favor 
of  the  executrix.  Lord  Alvanley  conceived,  that  the 
executrix  was  by  the  terms  of  the  Will  excluded  (roa 
every  part  of  the  residue;  and  that  the  leasehold  moat 
therefore  go  to  the  next  of  kin.  I  had,  in  the  argument, 
supposed  him  to  have  made  a  distinction  between  lapsed 
and  void  legacies.  But  he  himself  in  the  judgment  ( 14 ) 
states  the  difference  between  Lord  Kenyan  and  him  to 
have  been  only,  whether  there  ware  words  of  exclusion, 
suflScient  to  shew,  that  the  executrix  was  not  intended  to 
take  beneficially.  This  case  is  therefore  an  authority  ibr 
the  claim  of  the  executors:  Lord  Kjenyan  having  de- 
cided in  favour  of  it,  and  Lord  Alvanky  having  differed 
from  him  X)nly  with  respect  to  the  import  of  the  tenss 
of  the  particular  Will. 


Bdng  of  opinion,  that  the  executors  take  the  whole  re- 
sidue, including  the  1200/.  the  Bill  must  be  dismissed  ( 15). 


04)  Ante,  Vol.  Ill,  338.        Naune  v.  Finch,  ante,  I,  944, 
(15)  Affirmed  on  Appeal,      and  the  note, 
post.  Vol.  XVIII,  247,  see 
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WILLIAMS  V.  WILLIAMS.  Dec.Wth.mh. 

19th. 
^HE  Bill  stated,  that -by  indentures   of  lease  and  re-    Settlement, 
lease,    previous   to    the  marriage    of  Daniel  Wil-  ®°  marriage, 
Hams  and  Catherine  Prosser,  dated  the  7th  and  8th  of  ^  'j°^*  ®^  *J* 

October f  1777,  in  consideration  of  a  portion  of  1000/.  &c.  ^  , 

.         ,   ,  o*®  of  hu8- 

Dantel  Williams  conveyed  to  trustees  and  their  heirs  a  j^^^qJ  ^^^  Yde 

dwelling-house,    called   Little    Wonastow^    and     several  without  im- 
parcels  of  land,  arable,   meadow,   pasture,    wood,    and  peachment  of 
underWood,    thereunto  belonging,   and    other  premises,  waste :  remain- 
to  hold  to  the  said  trustees  and  their  heirs  to  the  use  ^^^  *®  trustees 
of  Daniel  Williams  and   his  heirs,  until  the  marriage,    ^  pr«wv« 

and,  after  the  solemnization  thereof,  to  the  use  of  Daniel       .   , 

.    L        .  mamders:  re- 

Williams  and  his  assigns  for  his  life  without  impeach-  mainder  to  the 

ment  of  waste ;  with  remainder  to  the  use  of  the  trus-  wife  for  life, 
tees  and  their  heirs   during  the  life  of  the  said  Daniel  for  her  join- 
Williams,   upon  trust    to  preserve   the  contingent    re-  ture,  and  in  bar 
mainders;  but  to  suffer  the  said  Daniel  Williams  and  his  ^^  dower:  re- 
assigns during '  his  life  to  receive  the  rents,  issues,  and  ™**"  * j  ^  u  * 
profits,  of  the  said  hereditaments  and  premises,  for  his  ^    • 

and  their  own  use  and   benefit;  with  remainder  to  the  marriajre   in 
use  of  Catherine  Prosser  and  her  assigns   for  her  life*  tail  mde :  re- 
for  her  jointure  and  in  bar  of  dower;    and,    after  the  maioder  to  the 
several  deceases  of  Daniel  and  Catherine  Williams^  with  daughters  in 

remainder  to  the   use  of  the  first  son  of  the  said  Da-  ^^®  **"•  ™"*" 

^.^^ner:  remain- 

der  to  the 

heirs  of  the  body  of  the  husband  and  wife.    The  huisband  being  dead 

without  issue,  as  to  the  right  of  the  widow  to  cut  timber,  and,  which 

would  be  a  coosequence,   to  the   property  in  it,  when  severed,-  as 

tenant  in  tail  after  possibility  of  issue  extinct,  either  in  possession, 

by  the  effect  of  merger^   if  the  estates  can  uoite,   or,  if  not,  in 

remainder,  Qiusre. 

A  case  directed  (16). 

(IG)  See  the  note  (43),  post,  482. 
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niel  and  Catherine  Prosser^  and  the  heirs  male  of  the 

body   of  such   first  son;   and  in  default   of  such   issue, 

to  the  use  of  the  second,  third,  fourth,  fifth,  sixth,  and 

every  other,  son  and  sons,  severally,  successively,  and  in 

femainder,  and  of  the  several  and  respective  heirs  male 

of  the  body  and  bodies  of  all  and  every  sucli  son  and 

sons ;  and>  in  default  of  such  issue,  in  the  same  manner 

to  the  use  of  the  first  and  other  daughters,  and  the  se« 

veral  and  respective  heirs  male  of  their  bodies ;  and,  in 

default  of  such  issue,  to  the   use  of  the  heirs   of   the 

bodies  of  the  said  Daniel  Williams  and  Catherine  Pros- 

ser;  and,   in  default  of  such  issue,   to  the  use  of  the 

right  heirs  of  Daniel  Williams  for  ever* 


The  settlement  contained  a  proviso,  that  it  should  be 
lawful  for  Daniel  Williams  during. his  Ufe,  an4  after  his 
decease  for  Catherine  Prosser  during  her  Hfe  to  make 
Jesses,  not  exceeding  twenty-one  years,  in  possession 
and  not  in  reversion ;  so  as  no  such  leases  by  any  ex* 
press  words  therein  contained  should  be  made  dispunish- 
able of  waste. 

Daniel  Williams  by  his  Will,  dated  the  5th  of  Fe- 
bruart/f  1803,  devised,  from  and  after  the  decease  of 
Catherine  Williams  all  his  estates,  which  were  settled  by 
him  upon  his  said  wife  for  her  life  previous  to  their 
marriage,  unto  his  nephews,  their  heirs  apd  assigns  for 
ever,  as  tenants  in  common. 

Daniel  Williams  died  in  1804  without  issue;  leaving 
his  widow,  surviving  him,  and  his  eldest  nephew,  one 
of  the  devisees,  his  heir  at  law. 


The  Bill  was  filed  by  the  two  nephews  and  deviseet 
of  Daniel  Williams  against  his  widow ;  stating,  that  she, 
claiming  to  be  entitled  on  the  provision  of  her  husband 

under 
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under  the  settlement,  to  an  estate  in  tail  after  possibility 
of  issue  extinct,  entered  upon  the  settled  estates ;  and  cut 
timber.  The  Bill  prayed  aki  account  of  the  timber  cut, 
and  a  perpetual  injunction. 


1608. 

WjLUiMS 
V, 

Williams. 


The  Defendant  put  in  a  demurrer,  and  a  Motion  wa^ 
made  for  an  Injunction. 

Sir  Samuel  RomiUy  and  Mr.  Bell^  in  support  of  the 
Demurrer,  contended,  first,  that  the  Defendant  was  te- 
nant in  tail  after  possibility  of  issue  extinct :  secondly, 
that  she  was  entitled  to  cut  timber.  The.  case  was  argued 
for  the  Plaintiffs  by  Mr.  Hart  and  Mr.  Phillimore.  The 
principal  authorities  cited  were  Herlackenden's  Cdse  (17), 
Lewis  Bowles's  Case  ( 18),  Abraham  y.  Bubb  (19),  and 
Garth. y.  Cotton  (20).  It  was  stated,  that  the  distinction 
between  a  jointress  and  any  other  tenant  in  tail  after 
possibility  of  issue  extinct  is '  not  noticed  except  in  the 
ca^e  of  Cook  v.  Winford{21)\  which  case  is  not  to  be 
found  in  the  Registers  Book ;  and  would  not  now  be 
followed :  the  reason  assigned,  that  tenant  in  tail  ex  Pro^ 
visione  viriy  within  the  Statute  ( S2 ),  being  restrained  from 
parting  with  the  inheritance,  cannot  therefore  fell  timber, 
which  is  part  of  it,  applying  equally  to  tenant  for  life 
without  impeachment  of  waste  ;  ami  another  account 
of  the  same  case  (33 )  states  tlic  injunction  to  have  been 
'*  against  wilful  waste  in  the  site  of  the  house  and  agaiinst 
'*  puUmg  down  houses."    It  was  also  observed,  that  some 

paissages 


(17)  4  Co.  62. 

(18)  11  Co.  79.  See  Co. 
Lit.  28. 

(10)  2  Show.  Rep.  60. 
2  Frtem.  53.  2  Eq.  Ca.  Ab. 
75V. 

(20)  1  Dick.  im.  :J  .4/^. 
7il.    1  Vi's.  524,  5i(i. 


(21)  1  Eq.  Ca.   Ab.   221. 
14  Fin.  Inj.  426. 

(22)  SUtate  11  Zfcn.  V 11. 
c.  20. 

(23)  Cnokc  s .Whalvy ,  I  Eif. 
Ca.  Ab,  100. 
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passages  in  the  older  casds  are  not  intelli^ble :  for  in^ 
stance^  the  third  point  ( 24 )  in  Leuis  Bowleses  Case. 

The  Lord  Chai^cellor^  agreeing  that  the  passages, 
referred  to,  in  Lewis  Bowles's  Casey  were  expressed  in 
terms  very  singular  and  not  easily  undei^tood,  remarked 
the  distinction  between  the  limitations  in  that  case  and 
in  this  :  there  the  husband  and  wife/ having  an  estate 
tail  in '  possession,  subject  to  open,  and  let  in  the  re* 
mainders,  upon  the  birth  of  issue,  might  before  the  birth 
of  issue  have  cut  timber ;  and  were  ansii^erable  to  no 
one  :  they  might  have  barred  the  contirtgent  estates :  but 
in  this  case,  a  trust  to  preservie  contingent  remaindert 
being  interposed,  the  estate  for  life  is  nbt  merged :  the 
trustees  might  collect  the  produce  of  the  timber  cut 
for  the  son  :  the  widow,  never  having  been  tenant  io 
tail  in  possession,  has  become  tenant  in  tail  after  pos*- 
bibility  of  issue  extinct  in  remainder ;  and  the  two  cha- 
racters are  so  distinct,  that,  as  it  is  laid  down,  if  tenant 
in  tail  in  possession,  having  brought  an  action,  becomes 
tenant  in  tail  after  possibility  of  issue  extinct,  the  aetioa 
is  gone. 


Sir  Samuel  Romilly,  in  reply,  admitting  the  distine- 
tion,  pointed  out  by  the  Lord  Chancellor ^  between  the 
limitations,  observed,  that  the  decision  in  Lewis  Bowlegs 
Case  appeared  to  proceed  upon  a  diflferfent  ground ;  that 
at  the  time  of  severance  the  wife  had  an  estate  for  life ; 
with  an  immediate  remainder  to  herself  in  tail  after 
possibly  of  issue  extinct ;  which  estates  were  considered 
as  iilcapable  of  uniting :  a  situation,  resembling  that  of 
this  Defendant ;  and  it  is  difficult  to  support  a  distinction 
upon  the  circumstance,  that  the  wife  at  a  former  period 
had  a  greater  estate ;  during  which  the  severance  did  not 

take 


(24)  11  Co.  80,  81. 
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take  place.  In  Williams  v.  Day  ( 25  ),  the  Lard  C/um- 
cellar  declaredi  that  he  would  stop  pulling  down  houses, 
or  defacing  a  seat,  by  tenant  after  possibility  of  issue 
extinct ;  or  by  tenant  for  life,  who  was  dispunishable  of 
waste,  by  express  grant,  or  by  trust, 

The  implication  from  that  is,  that  such  tenant  is  not 
restrained  from  waste  of  any  other  description. 


1808, 


WiLLIAMf 
WlLLIAMit 


The  Lord  Cuanc£llor« 
The  question,  that  has  been  agitated  in  this  case,  is, 
whether,  taking  the  Defendant  to  be  tenant  in  tail  after 
possibility  of  issue  extinct,  she  is  dispunishable  of  waste ; 
and,  if  so,  whether  she  would  be  entitled  to  the  property 
in  the  trees,  which  9he  proposed  to  cut.  The  case  was 
argued  with  reference  to  Lewis  Bowles's  Case  (26), 
£owles  ▼.  Berrie  ( 27  ),  which  is  the  same  case ;  and  se- 
veral others ;  applying  to  persons,  answering  that  de- 
scription of  tenant  |n  tail  after  possibility  of  issue  extinct. 
The  situations  of  such  persons  may  be  extremely  various : 
^rst,  a  woman  may  be  tenant  in  tiul  after  possibility  of 
issue  extinct  of  an  estate,  which  was  her  own,  or  the 
estate  of  her  ancestors,  in  possession:  she  may  also  be 
such  tenant  of  an  estate,  that  was,  not  her  own,  but  the 
estate  of  a  stranger,  settled  upon  her  and  her  husband  and 
,the  heirs  of  their  bodies:  or  she  may  be  such  tenant  of 
an  estate,  as  it  is  called,  ex  Provisione  viri:  p.  e.  of 
some  estate,  settled  by  her  husband,  or  some  ancestor 
or  relation  of  his;  and  there  is  no  doubt,  under  the 
Statute  of  Jointures  (28)  an  estate  tail  maybe  created 

subject 


Dee.  IML 


Instances  of 
tenant  in  tail 
after  possibi- 
lity of  issae 
extinct;  in 
possession,  or 
of  a  remainder 
or  reversion. 


(26)  2  Ck.  Ca.  32. 

(26)  11  Co.  79. 

(27)  1  Ro(.  Rep.  m. 


(28)   Stat    11  Hen.   VII, 
c.  80.    2THen.\UL  c.  10. 
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Williams 


But  a  person  may  not  only,    being  tenant  in  t^.in  all 
iy  these  various  ways  of  an  estate,   in  possession,    become 

Williams,     tenant  in  tail  after  possibility  of  issue  extinct ;  but  may 

also  be  tenant  in  tail  after  possibiUty  of  issue  extinct  of 
a  remainder  or  revei*sion.  Lord  Coke,  I  think,  says  so, 
expressly  ( 29 ). 

« 

In  discussing-  this  case  il  is  to  be  considered,  which  of 
these  characters  belongs  to  the  Defendant ;  and  what  arc 
the  incidents  and  privileges  belonging  to  the  estate,  which 
she  has.  *  In  Lewis  Bowles's  Cctse  the  limitation  was  to 
the  husband  and  wife  for  their  joint  lives;  and  both  of 
them,  as  the  joint  estate  was  so  expressed,  were  unim- 
peachable of  waste ;  with  remainder  to  the  male  issae 
of  the  marriage;  under  which  limitation  the  issue  wert 
purchasers  ;  and  there  is  a  limitation  to  the  heirs  of 
the  bo^y  of  the  husband,  and  wife,  with  remainder  over ; 
and  it  was  held,  that  until  issue  born  they  were  tenants 
in  tail  in  possession;  though  the  limitation. to  them  was 
expressly  for  their  lives  without  impeachment  of  waste : 
yet  they  had  an  estate  tail,  with  all  its  incidents,  until 
severance  by  the  birth  of  issue ;  upon  which  event, 
having  been  tenants  in  tail  before,  they  became  tenants 
for  hfe  without  impeachment  of  waste ;  with  remainder  to 
their  issue  male ;  &c.  Therefore  by  virtue  not  only  of 
those  words /^  without  impeachment,  &c.'*  but  also  by 
virtue  of  the  incidents  to  the  estate  tail  in  possessioQ, 
there  being  no  trustees  to  preserve,  &c.  they  might  have 
barred  all  the  remainders  behind  ;  and  had  all  the  rights 
of  tenant  in  tail  in  possession. 

There  is  not  one  of  the  cases,    that  were   cited,   or 
have  occurred  to  rac,  where  the  reasoning  was  applied 

to 

(29)  11  Co.  81. 
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to  this  point,  whether  tenant  in  tail  after  possibility. of 
issue  extinct  was  dispunishable  of  waste ;  and,  if  so,  had 
the  property  in  the  trees,  in  which*  the  party  had  not 
been  tenant  in  tail  in  possession.  There  are  cases, 
where  both  with  reference  to  a  gift  in  frank-marriage, 
and  an  estate  tail,  created  upon  other  occasions,  it  was 
held,  that  a  person  might  be  tenant  in  tail  after  possi- 
bility of  issue  extinct  of  a  reversion  or  remainder :  but 
the  question  of  the  rights  of  such  tenant  did  not  come 
into  discussion;  except  as  it  might  be  affected  by  the 
reasoning  in  the  case  of  tenants  in  tail  after  possibility  of 
issue  extinct,  who  had  once  been  tenants  in  tail  in  pos- 
session. This  Defendant  never  was  so :  the  limitation 
being  to  her  husband  for  life;  then  to  trustees  to  pre- 
serve contingent  remainders,  which  keeps  separate  the 
estates  ef  the  husband  and  wife,  even  if  there  were 
not  separate  limitations;  then  to  the  wife  for  life;  and, 
the  estate  of  the  trustees  supporting  the  limitation  to 
the  issue,  the  joint  limitation  to  the  heirs  of  the  bodies 
of  the  husband  and  wife  would  not  unite  with  the  se- 
parate estates,  limited  to  the  husband  and  wife.  There- 
fore after  the  execution  of  this  deed,  if  the  husband 
had  cut  timber,  it  would  not  have  been  in  right  of  ai^y 
estate,  vested  in  him  and  his  wife,  or  any  estate  of  in- 
heritance in  him,  but  by  his  title  to  consider  himh 
s^lf  dispunishable  of  waste  ;  and  upon  fferlackenden^s 
Case  (30),  Lewis  Bowles's  Case  {31  \  and  all  the  au- 
thorities, I  take  it  to  be  settled  law,  that,  where  there  is 
tenant  for  life  without  impeachment  of  waste,  being 
dispunijjihable,  he  has  also  the  property  in  the  tree3 
severed. 

It  is  obvious,  that  the  intention  of  this  settlement  could 
not  be,  that  the  wife  should  have  the  power  of  cutting 

tirnbcr. 
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Williams. 


Tenant  for 
life  without 
impeachment 
of  waste,  being 
dispunishable, 
has  also  the 
property  in  the 
trees  severedf 


(:iO)  4  Co.  ii'2. 


(3J)  U  Co.  71). 
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timber.  The  inference  from  the  estate  for  life,  given  to 
the  husband,  expressly  without  impeachment  of  waste, 
and  the  estate  for  life  to  her  for  her  jointure,  in  bar  of 
dower,  without  those  words,  is,  that  it  would  be  a  sur- 
prise upon  the  grantor,  if  the  circumstance  of  the  limi- 
tation to  her,  as  one  of  the  donees  in  tail,  would  give 
ber  that  power,  which  evidently  she  was  not  intended  to 
have :  if  however  that  power  is  an  incident  to  her  estate, 
as  tenant  in  tail  after  possibility  of  issue  extinct,  it  most 
take  place.  The  question  therefore  upon  that  is,  whether 
this  Defendant  is  in  the  situation  of  the  widow  in  Lewit 
Bowles's  Case :  supposing  that  case  to  establish,  that 
the  widow  in  such  circumstances  is  not  only  dispunishable 
of  waste ;  but,  has  the  same  right  and  property  in  the 
timber  as  a  tenant  for  life  unimpeachable  for  waste  by 
express  contract. 


I  use  the  expression  ''  supposing  that  case  to  estabUsh 
'*  that  ;**  as  in  the  case  of  Abraham  v.  Bubb  (  32  )  that  is 
controverted  ;  and  the  Court  is  made  to  say,  aa  the  rea- 
son of  the  distinction,  that  '*  in  the  case  of  tenant  in 
*^  tail  after  possibility  of  issue  extinct,  that  is  the  pro- 
''  vision  of  the  Law  only ;  and  though  in  some  cases 
**f6rtior  est  dispositio  legis  quam  hominis^  yet  that  shall 
^*  not  be  to  incumber  estates.** 


The  reasoning  of  Lewis  Bowleses  Case  (33)  both  in 
Coke  and  in  RoU  throws  great  doubt  upon  the  questioii, 
whether,  supposing  the  tenant  in  tail  after  possibility 
of  issue  extinct,  having  .been  once  tenant  in  tail  m 
possession  with  the  other  donee,  would  be  entitled  to 
what  this  Defendant  claims,  the  same  Law  applies  to  the 


(32)  2  Freem.  53.  2  Show. 
Rep.  09.  2  Eq.  Ca.  Ab.  757. 
Sec  2  Freem.  54. 


(33)  11    Co.  79. 
Rep.  177. 
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case,  where  the  wife,  surviving,  never  had  arty  estate,  180a. 

except   an  estate  tail  in  remainder.      The  proposition      WifTjAMg 
appears  singular,  that,   being  tenant  for  life,  impeach-  t?. 

able,  by  express  limitation,  with  remainder  to  herself,  as  Wiluams. 
surviving  donee  in  tail,  and  remainders  over,  the  life 
estate  not  merged  in  the  other  (34),  which,  though  dif- 
ferent in  quality,  is  not  larger,  by  virtue  of  that  oth^r 
interest,  differing,  not  in  quantity,  biit  in  q\iality,  if  she 
cuts  timber,  it  shall  be  her  property.  That  is  not  the 
necessary  inference  from  those  cases. 

Upon  the  question,  whether,  if  dispunishable  by  the    Tenant  in  tail 

provision  of  the  Law,   she  has  equally  with  tenant  for  "ft®'  possibi- 

life  without  impeachment  of  waste  by  settlement  an  in-    ^.        '*'l*® 

terest  and  property  in  the  timber,  I  think  she  has  the  ^^  ^^ ! ,  ®*°^ 

•  ^       ^  r    u  ^-^1  J  u    .u  •  •       dispunishable 

same  mterest,  as  if  she  was  so  entitled  by  the  provision  ^     «aste  hv 

of  a  settlement;  and  whatever  may  be  the  doctrine  upon  ^^^  \^^    y^^ 

Herlackenden's  Case  (35),    Lewis  Bowleses  Case    and  equally  with 

others,  notwithstanding  the  controversy  in  Lord  Notttng^  tenant  for  life 

hams  time,  being  dispunishable,  she  has,  as  a  conse-  without  im- 

queiice,  the  property  in  the  trees;  and  I  cannot  imagine,  po»chmentot 

how  that  is  doubted  in  Abraham  v.  Bubb,    It  is  very  sin-   ,         ^  ^     . 

tlement,  an  in- 

gular,  that  there  should  be  argument  here,  that  such  a  te-  f^.^^  ^qJ  p^^ 
nant,  &c.  should  be  restrained  from  committing  malicioui?  party  in  the 
waste,  by  cutting  ornamental  timber,  &c.  if  it  was  under-  ^mberf 
stood  to  be  the  Law,  that  she  could  not  commit  waste  of  ' 
any  kind.   These  cases  therefore  prove,  that,  if  dispunish- 
able of  waste,  she  would  have  the  property  in  the  trees  cut. 
But  upon  what  Is  laid  down  in  Lewis  Bowles's  Case,  and 
more  strongly  in  Jftott,  upon  the  effect  of  what  she  could    . 
once  do  by  virtue  of  the  inheritaiice,  that  was  once  in  her, 

and 

(34)  Colson  V.  Cokon^  2  tenant  in  tail  after  posai- 
Atk.  240,  247.  Cited  1  Va.  bility  of  issue  extinct  fells 
147.  trees,  the  lessor  shall  have 

(35)  4  Co.  62 ;    see  folio     ibem. 
63,  where  it  is  said,  that,  if 
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and  therefore  of  what  she  might  continue  to  do,  it  is  not 
a  necessary  consequence,  that  a  person,  in  the  situation 
of  this  tenant  in  tail,  shall  have  the  same  privile^  and 
nghts,  if  they  are  put  as  the  efiect  of  circumstances, 
that  do  not  l>elong  to  her  character. ' 

Lord  Coke  in  Lewis  Bowleses  Case  states  (36)  first,  that 
the  estate  for  life  would  not  merge :  secondly,  that  the 
*^  wife  should  have  the  privilege  of  tenai^  in  tail  after 
**  possibility  for  the  inheritance,  which  was  once  in  her;* 
that  she  might  be  tenant  in  tail  after  possibility  of  a 
remainder  as  well  as  of  a  possession;  and/  if  the  tenant 
for  life  surrenders,  she  is  tenant  in  tail  after  possibility 
In  possession.  He  proceeds  to  state,  that  it  was  ob- 
served, that  tenant  in  special  tail  at  the  common  Law 
had  a  Umited  fee-simple;  and,  when  their  eistate  was 
changed  by  the  Statute  de  Donis  CondiiifmaUbus,  yet 
there  was  not  any  change  of  their  interest  in  doing  of 
waste:  so,  when  by  the  death  of  one- donee  widiout  issue 
the  estate  is  changed,  yet  "  the  power '^  to  commit  waste, 
**  and  to  convert,  it  to  his  own  use^^  (strong  and  re* 
markable  words )  is  not  altered,  or  changed,  for  the  in- 
heritance, which  was  once  in  him. 

The  meaning  is,  that,  as  they  had  once  the  power  of 
pommitting  waste,  and  of  converting  the  timber  to  their 
own  use,  ( which  expression  seems  to  admit,  that  the 
property  in  the  trees  cut  would  go  along  with  the  power 
to  commit  waste)  so,  when  by  the  death* of  one  of  these 
donees  the  estate  tail  was  altered,  yet  that  power  should 
pot  be  altered :  neverdieless  putting  the  future  existence 
of  that  power,  as  the  present  existence  of  it,  upon  the 
li»3tate  tail  in  possession. 


Lord 
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Lord  Coke  a^erwards,  citing  Littleton  {  37 ),  puts  tiMS 
case.  Feoffment  upon  condition^  that  the  feoff*^  shatl 
give  landsf  to  the  feoffor  and  to  the  wife  of  the  feoffor ; 
to  have  and  to  hold  to  them  and  the  heirs  of  their  two 
bodies  begotten:  the  remainder  to  the  right  heirs  of 
the  feoffor:  the  husband  dies,  leaving  the  Ivife,  before 
any  estate  tail  made  to  them:  then  ought  the  feoffee 
to  make  an  estate  to  the  wife  as  near  the  intent  of  the 
condition  as  he  can;  viz.  for  her  life  without  impeach^ 
ment  of  waste :  remainder  to  the  heirs  of  the  body  of 
her  husband  upon  her  begotten:  i^emainder  to  the  right 
heurs  of  the  husband ;  and  the  reason  given  is,  that,  if 
the  feoffment  had  been  made  according  to  the  condition, 
she  would  have  had  the  inheritance ;  and  to  it  would  be 
annexed  the  power  of  committing  waste:  and  Lord 
Coke  states  this  case  as  directly  proving,  that  tenant  for 
life  without  impeachment  of  waste  has  as  great  a  power 
to  do  waste,  and  to  convert  the  property  at  his  own  plea* 
sure  as  tenant  in  tiul  had.  These  two  passages  point 
to  my  distinction;  and  also  shew  that,  where  there  is 
the  power,  there  is  also  the  beneficial  interest  in  the 
exercise  of  that  power. 


1608. 


WlLUAM9 
V. 

Williams. 


The  Report  of  that:  case  in  RoU  has  much  more  the 
appearance  of  conversation  than  judgment ;  and  I  con*r 
fess  I  do  not  understands  several  parts  of  it*  There  are 
however  many  passages,  pointing  to  the  same  distinction ; 
that  ( 38 )  tenant  on  tail  after  possibility  of  issue  extinct 
18  not  punishable  for  waste  on  account  of  the  estate  of 
inheritance,  which  was  once  in  him;  referring  to  the  Year- 
Boole  of  jFfi^ry  IV.  (39);  and  again,  that  he  is  dis- 
punishable **  for  the  fee,  which  was  once  in  him ;"  citing 
the  Year-Book  of  Henry  VI.  (  40 ) ;  that  he  shall  not  have 

aid» 


(37)  LU.  See.  352.    II  Co. 


83. 


(38)  1  RolVi  Rep.  184. 


(»)  1 1  Ben.  IV.  16« 
(4D)  10  Hen.  VL  L 
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aid,  nor  be  punishable  in  waste,  by  virta#  of  the  fiverjr 
upon  the  estate  tail.  Then  Littleton  says,  there  can  be 
no  tenant  after  possibility  except  one  of  the  donees, 
parties  to  the  livery ;  at  which,  time  he  had  full  power 
of  disposition  of  jthe  trees;  referring  to  Doctor  and  Stu- 
dent ( 41 ). 

From  this  I  collect,  that  the  distinction  I  have  stated 

I 

is  upon  a  question  of  this  nature  most  material.  The 
expression  in  the  Year-Book  of  Henry  VI.  **  and  he 
dispunishable  by  reason  of  the  fee;  which  was  once 
is  in  him,**  seems  to  me  to  be  explained  by  this;  that 
according  to  the  ok!  doctrine  of  ithe  law  the  tenant  in 
tlBiil  was  tenant  in  fee:  but  those  words  could  not  in 
any  sense  apply  to  a  mere  tenant  in  tail  in  remainder; 
who  could  not  be  represented  as  having  the  fee  in  him 
in  the  sense  there  intended.  It  is  impossiUe  to  main- 
tain, that,  when  this  estate  in  remainder  was  created,  the 
persons,  claiming  under  that  remainder,  could,,  taking 
all  the  limitations  together,  have  full  ppwcflr  to  dispose 
•f  the  trees. 


tt 


€t 


Tenant  in  tail 
after  possibi- 
lity of  issue 


These  authorities  suggested  to  me  the  necessity  of 
looking  at  the  farther  cases;  and  there  is  not  one,  in 
which  tenant  in  tail  after  possibility  of  issue  extinct  is 
said  to  be  dispunishable  of  waste,  whiere  that  tenant  had 
not  once  been  tenant  in  tail  wjth  the  other  donee  in 
extinct,  bavmg  p^gg^ggion.     The  reasoning,  assigned  to  prove,,  that  sndi 

been  once  te-  "^  •    j-        •  l  i.i  ^    u  *-^  ^• 

.     .  II  .    person  is  dispunishable,  seems  to  nave  a  strong  connectian 

possession  ^^  ^  ^^^  ^^^^  ^^^  person  was  once  tenant  in  ta3 
with  the  other  in  possession  with  the  other  donee.  If  such  tenant  is 
donee,  and  dispunishable,  I  collect,  that  at  law  she  would  have 
therefore  dis-  power, 

punishable  for 

waste,  may,  ^^^^  j^^  ^  g^^  jjWo/.  2.  Ch.  1. 114, 16th  edit 

not  only  com- 
mit waste,  but  also  convert  to  ber  own  use  the  property  wasted. 
Therefore  not  to  be  restrained  in  Equity,  except  for  malicious  waste. 


CASES  IN  CHANCERY. 

power,  not  oply  to  commit  waste,  but  also  to  convert  to 
her  own  use  the  jproperty  wasted.  If  she  had  that  power 
at  lawy  I  do  not  see,  why  she  should  be  restrained  in 
equity.  Courts  of  Equity  have  actually  restrained  only 
malicious  waste;  and/  if  it  had  been  conceived,  that  she 
could  not  commit  ordinary  waste,  such  a  Judge  as  Lord 
Hardwicke,  as .  able  a  lawyer  as  ever  sat  in  this  place, 
would  scarcely  have  cited  all  those  authorities  in  the  case 
of  Garth  v.  Cotton  to  prove,  tliat  she  could  ifot  commit 
malicious  waste. 
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But  my  diflSculty  is,  what  is  at  law  the  situation  of  a 
person,  claiming  in  remainder  after  the  death  of  the 
joint  donee  in  such  a  settlement  as  this ;  and  I  cannot  go 
the  length  of  holding,  that  she  should  be  at  liberty  to 
cut  timber,  until  this  subject  shall  either  have  been 
fiaurther  considered  at  law  in  a  case,  or  again  argued  be- 
fore me,  with  the  assistance  of  two  of  the  Judges.  I 
am  satisfied,  that  this  case  is  not  governed  by  any  thiftg, 
diat  has  been  decided. 


A  case  was  sent  to  the  Court  of  King's  Bench :  the 
demurrer  standing  over ;  and  the  Defendant  undertaking 
not  to  cut  timber. 

The  Lord  Chancellor,  observing,  that  it  was  ex- 
tremely  difficult  upon  the  cases  to  say,  whether  the  De- 
fendant was  tenant  in  tail  after  possibility  of  issue  ex-» 
tinct,  many  passages  being  unintelligible,  and  that  one 
very  material  consideration  for  the  Court  of  Law  would 
be,  whether  the  estate  for  life  was  merged,  or  not(4S), 
directed,  that  she  should  not  be  described  as  tenant  in  tail 

after 


(42)  Colion  V.  Cobon,  2  Aik.  246,  247.    Ststed  by  Lord 
Hardwicke,  1  Ffs.  147,  in  Bagthaw  v.  Spenctr. 
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after  possibility  of  issue  extinct ;  but.  that  the  limitatioiif 
should  be  stated :  the  question  to  be,  whether  she  has  a 
right  to  cut  timber  (43). 


j(43)  The  Certificate,  of  tjie 
Court  of  King's  Beuch  upon 
the  argument  of    this    case 
was,  1st,  that  Catherine  WiU 
Kamg    is    pnimpeachable   of 
waste  upon'  the   estate  and 
premises    comprised  in  the 
said  indentures  of  Lease  and 
Release  or  settlement  in  the 
Bill  mentioned:  2dly,  that, 
bating  cut  timber  thereon, 
she  is  entitled  to  the  timber 
so  cat  as  her  own  property; 
and  3dly,  that  the  said  Dc;- 
fendant  became  tenant  in  tail 
after  possibility  of  issue  ex- 
tinct :  12  East,  209.  Mr.  Mad- 
dock,  vol.  iii.  519,  observes, 
that  it  would  huve  aflTorded 
great  satisfaction  to  the  Pro-  ' 


fession,  if  the  Judges  bad 
given  the  reasons  for  their 
Certificate;  which  has  not 
been  unusual.  It  ia  peculiarly 
to  be  regretted,  that  upon  a 
subject,  involving  such  ab« 
striise  doctrine,  the  Lord 
Chancellor^  having  in  a  "^erj 
jfhXt  discussion  of  old  and  ob- 
scure authorities,  #ell  justi- 
fied the  doubts,  requiriog. 
his  Lordship  to  call  for  the 
assistance  of  a  Court  of  Law, 
obtained  no  more  information 
than  could  be  collected  from 
short,  dry,  answers;  one  of 
wlucb  is  expressed  ia  am- 
biguous terms,  neither  fol- 
lowing the  question,  nor 
meeting  the  difficulty. 


1808.  LUPTON   r.  WHITE. 

^«sr.  S'*.  WHITE  V.  LUPTON. 

JDec.  19M. 
Agent,  or  Bai-  HTHE  BiH^  upon  which  the  first  of  these  causes  was 
liff,  confound-  instituted,    praying  an   account  of.  lead   ore,    ob- 

Ing  bis  princi-  ^^^^^  ^nj^^  premises,    called  The  Little  Ing,   m   the 
pals  property 

^•41  1 .  manor 

with  his  own, 

charged  with  the  whole ;  except  what  he  can  prove  to  be  his  own; 
and,  in  this  instance,  the  case  of  a  breach  of  the  terms,  upon  which  the 
Court  dissolved  an  Injunction,  the  inquiry  was  directed  with  costs. 

The  Court  refased  in  such  a  case  a  prospective  direction  to  admit 
books,  not  legal  evidence;  usnal  in  a  fair  case;  as,  where  from  want 
of  notice  of  an  adverse  claim  a  strict  account  cannot  be  given;  merely 
giving  liberty  to  apply  upon  any  question  of  evidence. 
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Jiiaiior.of  JBerer/Sfy  in  Yorkshire^  dauned  by  the  Plaintiff, 
as  his  eBXaX/^\  and  .an.  injunction  against  continuing  to 
.work  the  mme.   .The  Defendants  were  the  owners  of 
considerable  .lead,  mines  adjoining,  and.   lessees  und^r 
him;  contendingi  that  The  IMtk  Ing^  ,\9\axAx  did  not 
<:ontain  more  than  four  or  five  acres,  was  comprehended 
in  the  leases.    An  injunction,  having  been  obtained,  was 
dissolved  upon  the  undertaking  of  the  Defendants,  that, 
.  ]being  permitted  to  continue  to  work  the  mines,  which 
had  been  worked  together,  as  one  mine,  distinct  accounts 
should  be  kept  of  the  ore,  produced  from  under  The 
LiHle  Ing.    An  issue  was  directed ;  and  the  verdict  hat^ 
ing  ^tablished  the  Plaintiff's  title  to  those  premises,  an 
account  was  directed  of  the  lead  ore,  &c.  got  by  the 
Defendants  in  the  first  cause  under  the  close,  called 
I^e  Little  Jng.    The  Master's  Report  stated,  from:  the 
affidavit  of  the  Defendant  White,  that  the  other  De- 
fendants were  lessfees  under  him,*or  otherwise  concerned 
as  partners  in  the  Prosperous  Mine,  also  situated  in  Be^ 
verlet/,  rendering  a.  certain  duty  .in  lead  to  him,  as  rent; 
*that  they  were  at  the  entire  risk  and  whole  expence 
of  working  that  mine;  and  consequendy  the  books  of 
account,  &c.  were  in  their,  custody. 

The  Report  farther  stated  firom  the  affidavit  of  I^im/- 
lay,  one  of  the  Defendants  in  the  .first  cause,  that  two 
books  of  account  produced  were  the  only  books  kept 
-for  entering  the  general  accounts  of  the  lead  mines, 
including  The  Little  Ing;  and  that  all  the  ore,  which 
"during  the  years  180S,  .1803f  and  1804^  were  got  in 
Prosperous  Mines  and  under  Little  Ing,  was  brought.up 
through  the  shafts  and  levela  of,  and  smelted  and  sold, 
ms  belongbg  to  the  Prosperous  Mine.  Two  of  the  lessees 
stated,  that,  before  they  enteJred;  upon  any  working 
within  the  limits  of  The  Little  Ing,  they  were  appre- 
hensive from  the  threats  of  Xnplofi,  that  some-dis- 
pute might  probably  arise  -as  to  .their  right  of  getting 
I.    Vol,  XV.  E  E  minerals 


■  ■  • .  ••• 
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minerab  tliere:  but,  as  the  minerab  wiihm  l%e  LUtk 
Ing  were  compriaed  in  their  leaae,  iiiey  carried  dieir 
worlcings  into  it;  and  continued  thenij  until  the  first  in- 
junction was  obtained ;  in  consequence  of  which  fhqr 
desbted,  until  that  injunction  was  dbsolved;  and  upon 
renewing  their  workings  they  had  the  caution  to  direct 
their  agent  to  by  into  separate  lieaps,  and  to  keep  a 
distinct  acedUnt  of^  all  the  nnnerab,  that  should  bfe  raised 
i^m  The  tMtle  Ing,  and  toirifatm  the  smeiters,  wUdi 
was  the  particular  ore/whieh  came  from  that  grounds 
that  they  blight  distinguish  it. 


[  •434] 


'  The  Master  stated  hb  opinion  upon  all  the  liooks  jiMI- 
dvLted,  Aat  the  Defendants  have  not  rebdeted  a  tmt 
ieoGunt  of  the  lead,  got  from  the  lAUk  ingf  and  dial 
the  account  of  sales  of  lead  in  the  book,  eAtitled  **  Tim 
**  Accounts  of  Liiile  Ing^  and  several  other  books  pie» 
duced,  have  been  so  iept  or  cotitrived  as  to  preveat 
a  tru6  dbcovery,  as  well  of  the  ore,  got  by  the  De> 
•  fendants  Wood  and  Co.  from  under  lAHte  Ing,  as  of  Ac 
Jead  produced  therefrom ;  aild  tiiat  for  the  purpose  of 
preventing  a  discovery  of  the  ore,  got  froib  under  JUAk 
Ing,  and  of  the  lead  produced  therefrcMn,  the  Defendants 
Wood  and  Co.  caused  the  ore,  got  from  The  Liiile  Ing, 
to  be'  mixed  with  the  ore,  got  out  of  dieir  adjoioiag 
mine ;  and  the  ore  from  both  mines  was  snielted  together 
at  die  same  hearth,  and  marked  widi  the  same  tomA 
and  letter ;  that  in  payment  of  die  duty'  in  lead  to  di^ 
Defendant  White  no  distinction  was  made  between  the 
toad,  arising  from  the  ore,  got  from  one  mine  and  the 
other ;  and,  in  order  to  prevent  a  proper  ezaminatioo  of 
the  workings  under  LitUe  Ing,  the  Defendants  permiltrf 
some  of  the  workings  to  fall  in;  wilfully  filled  up  odier 
pttts  with  rubbish ;  and  drowned  the  lower  part :  ss 
that  no  true  estimate  could  be  formed  of  the  quantity 
of  ore,  got  by  the  Defendants  Wood  and  Co.  fitMn  or 
under  Little  Ing ;  and  Under  all  the  drcumstanoes  and 

upon 
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«|Mm  all  the  evidence*  the  Master  stated,  that  he  foun4 
it  impossible  to  take  an  account  with  any  degree  of  ac« 
tmacy  of  die  ore,  &c«  got  under  The  LUile  Ing. 

Exceptions  were  taken  to  the  Report;. on  die  ground, 
that  the  Master  had  not  charged  the  Defendants  with  the 
sum  of  9StJSS6L  &;.  6d. ;  receiyed  by  them  as  the  value,  or 
produce  of-  lead,  which  under  the  circumstttioes,  proved 
before  the  Master,  ought  to  have  been  made  from  the 
^re, .got  by  them  from  under  The  Liitie  Ing. 

'  Sir  Samuel  Mamilhf  and  Mr*  JBell,  in  support  of  the 
Exceptions. 

The  point,  maintained  by  these  Exceptions,  is,  that  the 
Defendants  t  ought  to  have  been  charged  vrith  the  whole 
produce  of  these  mines;  leaving  them  to  discharge 
diemselves  by  shewing,  what  waa  the  produce  of  their  own 
•  mine ;  upon  the  principle,  that  every  presumption  is  to 
be  made  against  an  agent,  who  by  hb  [tortious  Act  has 
made  it  imposbible  for  the  Plaintiff  to  distinguish  iua 
property:  a  principle,  that  has  been  frequendy  acted 
upon. 

In  the  case  of  Ponton  v.  Panton  ( 44 )  the  Defendant 
remitted  considerable  sums,  ihb  property  of  the  PUuntiff^ 
with  money  of  bi9  own,  to  an  agent  in  London^  to  be 
laid  oiit ;  and  the  securities  were  changed  for  die  pui^  * 
pose  of  misleading,  and  making  it  impossible  for  the 
Plaintiff  to  distingtiish  his  property :  part  being  clearly 
the  property  of  the  Defendant  The  Court  held,  that  it 
was  upon  htm  to  diatinguish,  what  was  his  own;  and  an 
bsue  was  directed ;  with  the  affirmative  upon  him :  but, 
a  compromise  taking  place,  it  was  not  tried.  Upon  the 
same  pruiciple  is  Armory  v.  Delamirie  (.45  ) :  the  case  of 

a  diamond 

•   (44)  fn  die  Court  of  Ex-  (45)  1  Sfr.  505, 

chequer. 
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ft  diamond  ring,  found  by  a  poor  boy;  and  a  jewdfeTi 
taking  out  the  stone,  and  giving  bim  a  trifl^  the  joiy 
were  directed  to  give  the  amount  of  Ae  most  valnaUe 
diamond.  Your  Lordship  in  the  case  of  Mr*  Jcuikmnlt 
executors  ( 46 )  acted  upon  a  similar  principle. 

This  case  has  fieurther  the  peculiar  circumstance^  dial 
these  Defendants,  in  consideration  that  the'iqjnnctJQin 
should  be  dissolved,  and  they  should  be  permitted  to  pro» 
ceed  with  their  works,  undertook  to  the  Courts  that  the 
accounts  should  be  perfectly  clear  and  distinct.  The  eflfect 
of  that  undertaking  is,  that  they  were  bound  by  contract 
to  the  Court  to  consider  themselves  as  bailiffi :  yet  thqr 
have,  not   only  not   kept  distinct  accounts  of  the  ore 

*  produced,  but  by  suppressing  and  fabricating  eridenoe 
and  other  management  have  deprived  the  Court  of  aD 
means  of  having  distinct  accounts. 

*  .  ■  • 

Sir  Arthur  Piggottt  Mr.  Rkhardb,  Mr.  Wear,  and 
Mr.  WhUe,  for  the  Defendants,  contended,  that  the  pro- 
position is  extravagant,  that,  as  the  ose,  produced  from 
the  Plaintiff's  mine,  has  been  mixed  with  the  produce  of 
the  other,  the  Plaintiff  should  have  the  whole. 

The  Lord  Chancellor* 
The  Master's  Report,  stating,  that  he  cannot  take  the 
account,  which  has  been  directed,  is  the  subject  of 
farther  directions,  rather  than  of  Exception.  The  ac- 
count was  directed  upon  a  familiar  principle  of  equity; 
though  the  object  might  have  been  obtained  in  an  action 
for  mesne  profits,  or  trover.  An  inquiry  before  a  jury 
having  ascertained  satisfactorily,  that  the  Plaintiff  is  en- 
titled to  what  was  under  these  premises,  the  Court  was 
bound  to  eiyoih  the  Defendants  from  proceeding:  or, 

■ 

permitting 
(46)  WhiU  y.  Lady  Zducoln,      Neweatik,  ante,  VoL  \llh 
Kinderletf '  V.   The   Duke    of      363.. 
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permittiiig  them,  irith  reference  to  the  conveiuence '  of 
both  mines,  to  proceed,  that  coiild  be  allowed  only 
upon  their  undertaking  to  keep  an  account;  and  then 
they  cannot  be  heard  io  say,  they  could  not  keep  it  If 
the  account  does  not  satisfy  the.  otgeot  and  intendon  of 
that  undertakings  it  is  not  a  compliance  with  the  con- 
dition in  that  rational  sense,  in  which  it  must  be  underw 
stood.  If  the  result  is»  that  the  Master  cannot  take  the 
account,  it  is  clearly  not  for  him,  without  a  farther  di-> 
rection,  to  apply  the  great  principle,  familiar  both  at  law 
and  in  equity,  that,  if  a  man,  having  Undertaken  to  keep 
the  property  of  another  distinct,  mixes  it  with  his  own^ 
the  whole  must  both  at  law  and  in  ieqAitybe  taken  to 
be  the  property  of  the  other,  until  the  former  puts  the 
subject  under  such  circumstances,  that  it  may  be  distin-f 
^  guished  as  satisfactorily,  as  it  might  have  been  before 
that  unauthorised. mixture  upon  his  part  There  may  be 
cases,  in  which  the  Master  may  charge  parties  upon  that 
principle :  but  it  must,  be  under  the  direction  of  the 
Court ;  who  will  judge,  whether  the  case  is  proper.  I 
agree  entirely  with  the  Master,  that  under  these  cirisum- 
9tances  he  cannot  take  siich  an  account  as  this  Decree 
calls  for.  The  consequence  is,  that  upoii  farther  di« 
rections  it  must  either  be  referred  back  to  the  Master, 
with  -  a  direction  to  guide  him  as  the  mode  of  charging 
the  Defendants,  where  he  cannot  take  the  account  satis** 
factorily ;  or  an  issue  must  be  directed ;  taking  care  not 
to  overlook  the  principle  I  have  ^ntioped;  which  throws 
the  proof  upon  the  Defendants, 

Therefore  I  shall  not  allow  these  Exceptions;  but 
without  prejudice  to  what  the  Court  may  think  proper 
to  do  upon  farther  directions. 
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The  cause  being  heard  for  farther  directions,  the*  same 
question  was  again  argued  :  the  Defenjdants  pre^aing  for 
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280a.         1^  special  direction  to  the  Master  16  receive  the  bookf 

in  evidence.  •  . 


7%e  Lard  Cbascellou,, 
This  caise  comes  befiire  me  under  oircHnBtaneei^ 
in  some  respects  diflferent  from  any,,  irhich  the  Cout 
has  hitherto  had  to  deal  widi  in  oases  .of  a  dndlas 
nature  The  Defendant  WAiie,  as  &r  as  he  is  eoiH 
cemed,  is  involved  in  it  -mmpfy  in  consequience  of  his  own 
nndertakmg.  No  misconduct,  no  fraud,  are.  imputed  to 
him/  He  is  culpable,  not  moraUy,  but  only  ifar 'haviag 
applied  too  Kttfe  attention  to*  his  own  interest.  Widi 
regard  to  the  other  Defendants,  this  is  a  case  of  great 
*  and  serious  importance ;  espedaHy  wiAreference.to  die 
example,  which  the  Court  is  to  furnish;  and  in  my  view 
of  transactions  of  ilus  nature  a  Court  of  Equity  ongiit 
to  go  to  the  extent. of  all,  that  is  just,  (  aiid  beyond  that 
no  Court  ought  to  go)  to  restrain  persons  from  deafiog 
with  the  property  of  others,  as  .these  Defendant*-  hsfs 
dealt  with  the  property  of  thu  Plaintiff. 


[•488] 


.  An  injunction  having  been  obtained,  the  Court  refined 
to  relieve  the  Defendants  against  it,  unless  they  wodU 
Jay  themselves  under  an  obligation,  which  would  parevei^ 
those  difficulties,  that  had  obstructed  the  adndniistratioa 
of  justice  between  these  parties.  With  Ihait  view,  upoa 
an  application  to  dissolve  the  injunction,  the  Court  re- 
fused to'  interfere,  except  upon  terms :  accordingly,  the 
Defendant  White ,  who  seems  to  have  placed  more  cod- 
fidence  in  his  lessees  and  agents  than  they  deserved,  and 
the  other  Defendants',  agreed  to  the  terms  proposed; 
that,  as  it  would  be  inconvenient  to  their  concerns,  en- 
tangled as  they  had  been  with  tiie  working  of  the  mines, 
claimed  by  the  Plaintiff  as  his  inheritance,  to  discontinue 
working,  as  they  had  done,  if  the  Court  would  permit 
them"  to  work  under  The  Little  Tng,  they  would  account 
fully  for  all  they  should  take  from  it,  if  it  should  appear, 

that 
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ihBt  the  BO&,  and  this  miiiee  uud^  H,  ivn^retbe  inheriMce 
df  the  Plaintiffl.  They  ataiid  before  the  Court  upon  the 
fSfuth  of  that  imdeftakiDg ;  wUch  iikej  were  ]bound  to 
nuke  good ;  as  if  a  Receiver  had  been  appointedj  o^  the 
iDJimction  contanuedi  and  these  parties  are  to  be  consi-' 
deredf  not  as  man  acting  towards  man^  but  wiUi  re*- 
ierence  to  an  undertaking  by  <Mie  man  to  leave  the  other 
as  safe,  as  if  the  protecljog  hand. of  this  Court  had  been 
over  him* 
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A  verdict  has  determined,  ihBt  The  Liitle  It^  is  the 
dose  of  the  Plaintiff;  and  it  is  now  therefore  estabUshed, 
^  that  after  the  injunction  issued  these  Defetidants  had 
taken  the  Plaintiff^s  property*  The  necessary  consequence 
is,  that  all,  which  has  been  tliken,  has  been  taken  by 
wrong ;  that  of  all,  which  has  been  t^en,  since*  the  in- 
junction was  dissolved,  a  dear  account  ought  to  be  ren- 
dered: aQ  account,  free  fi^om  difBcuky.  The  account 
was  prayed,  and  granted,  accordingly;  with  the  proper 
directions  as  to  aUowapces  and  costs,  which  justice 
between  parties  under  such  circumstances  prescribed ;  s^nd 
that  has  produced  this  Report ;  estdiUshing  the  facts, 
that,  the  Defendant  White  imprudently  considering  him- 
self .as  having  no  concern  with  it,  taking  no  care,  that 
what  had  been  wrongfully  obtained  was  made  good,  but 
placing  a  ;nost  unwarranted  coi^dence  in  his  agents  and 
lessees,  the  thing  proceeds  in  such  a  way,  that  hooka 
■were  fabricated  ;  the  .  produce  of  the  different  nunes 
nrixed;  no  distinct  accounts  ke^t;  workings  aHowed  to 
fail  in ;  and  cavities  filled  up:  ifo  that  I  have  no  meians  of 
barging  the  Defendants  with  the  fair  amount  of  what 
they  have  taken ;  and  the  Master,  speaking  of  the  evi- 
.  dence,  sepresents,  that  by  contrivance  it  has  become 
knpos^iUe  to  discover,  what  would  be  the  result  of 
a  &ir  and  just  account  of  the  produce  of  The  Little 
Jag. 

What 
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Corresponding 
^with  the  rule 
in  Eqni-i 
tj  to 
charge  an  ac- 
counting party, 
i^ho  has  wil- 
faOy  confound- 
ed the  fund 
with  his  own 
property,  with 
the  whole, 
throwing  upon 
him  the  dis- 
charge, in- 
stances at  law, 
where  the  De- 
fendant haring 
wOinlly  pre- 
Tented  the 
Plaintiff's 
proving  the 
real  value  of 
his  property, 
damages  to  the 
utmost  value 
the  article 
could  bear 
were  given: 
whether  that 
should  have 
been  carried 
far  beyond  the 
possible  value, 
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"What  then  ia  the  conclusion  f  If  a  man  by  his  owit 
tortious  act  makes  it  impossible  for  another  tb  ascertain 
the  value  of  his  property,  and  that  in  a  tranaactbn,  in 
which  the  former  was,  not  merely  under  an  implied  moral 
obligationi  but  pkjdged  by  a  solemn  undertaking  in  a 
Court  of  Justice,  that  such,  should  not  be  the  state  of 
things  between .  them,  by  those  means  preventing  the 
guard,  which  the  Court  would  have  effectually  inter- 
*  posed,  is  the  argument  to  be  endured,  that,  B9  the 
party,  so  injured,  cannot  distinguish  his  property,  there- 
fore he  shall  have  nothing?  That  is  not  the  law  of  diis 
country ;  as  administered  in  Courts  either  of  Law  or 
Equity.  The  case  (  47 )  of  the  diamond  ring,  found  by 
a  poor  boy,  proves  the.  contrary.  He  had  not  the  means 
of  shewing  the  value.  The  person  who  took  it  firom 
him,  by  wrong,  prevented  the  jury  from  ascertaimng  the 
value  by  production  of  the  ring,  or  other  eiddencf* 
Therefore,  as  it  was  proved,  that  the  Plaintiffts  evidence 
had  been  destroyed  by  the  act  of  that  person,  wh# 
ought  to  have  refrained  from  pladng  the  transaction  in 
that  state,  the  Lord  Chief  Justice  directed  the  jury  te 
find,  that  the  stone  was  of  the  utmost  value  they  could 
find;  upon  thb  principle,  that  it  was  the  Defendant's  own 
fkult,  by  his  ovm  dishonest  act,  that  the  jury  could  not 
find  the  real  value. 

The  case  of  Pant  an  v.  Panion  (  48  ).  applies  to  this.  A 
clerk  in  a  banking-house  at  Chester  remitted  his  own 
money,  with  that  of  his  employer,  to  an  agent  in  Jjom- 
don,  to  be  laid  out  upon  security ;  and  by  management 
he  securities  were  so  changed,  that  the  property  could 
not  be  distinguished.  The  Court  of  Excheqpier  held, 
that,  the  confusion  being  occasioned  by  him,  who  so 
dealt  with   the  property,   the  distinction  lay  upon  him; 

and, 

(47)  Armanj  v.  Delamirie,  (48)  In  the  Court  of  £xr 
X  Sir,  505.  chequer. 
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«iid|  if  he  Could  not  distinguish,  what  was  his  own,  the 
whole  miist  be  considered  as  belonging  to  the  other. 

A  principle,  not  dissimilar,  though  not  precisely  the 
eame,  governed  me  in  the  caise  of  Mr*  JacksofCs  ex- 
Mutors  (  49  )•  There  was  no  more  duty  imposed  upon  him 
^  than  Upon  these 'individuals.  He  had  kept  the  account, 
and,  as  it  appeared  to  me,  not  incorrectly,  upon  his  own 
side :  but,  having  kept  it  only  topon  his  own,  though 
bound  to  keep  it  upon  the  other,  side,  it  was  held,  that 
•he  could  not  maintain  a  demand,  to  which  under  other 
circumstances  he  would  have  been  fairly-  entitled.  The 
decision  was  made,  not  upon  the  notion,  that  strict 
justice  was  done,  but  upon  this;  that  itwaa  the  only 
justice,  that  could  be  done;  and  that  no  more  could  be 
done  was  the  fault  of  Jackson  himself;  who,  if  he  did 
jiot  enable  those  parties  to  know,  what  demand  they  had 
upon  him,  could  not  be  heard  to  say,  he  had  any  demand 
upon  thenu 

Upon  a  principle  of  the  same  sort  I  ventured  to  go  in 
the  case  of  the  late  hord'ChedfoorihiSOy  Some  part 
of  the  prpperty  clearly  belonged  to  Edwards,  the 
steward ;  and  I  thought  myself  entitled  in  the  first  in- 
stance to  lay  an  injunction  upon  the  whole  fund.  I  do 
not  advert  to  the  case  (51)  of  the  horse,  before  Lord 
Loughborough, .  or  to  that  of  the  dog,  before  me,  in  Uie 
Court  of  Common  Pleas;  'as  it  is  perhaps  doubtful,  where 
the  law  declares  distinctly,  that  the  value  of  the  animal 
shall  be  given,  whether  a  Judge  is  justified  in  directing 
a  Jury  to  give  a  sum,  far  exceeding  the  real  value.  Those 
cases  however  do  not  interfere  with  the  others. 

This 
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(49)  White  V.  Lady  Lincoln, 
The  Dpke  of  Newcastle  v. 
Einderley,  ante;  Vol.  VIII, 
363. 


(50)  Lord  Chedworihy.  Ed- 
wards,  ante.  Vol.  VIII,  4G. . 

(51)  Ant0,  Vol.  II,  203, 4, 
Newman  v.  Payne;  see  the 
notat 
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Case  by  tbe 

old  law  of  a 
irilfiil  mixtnre 
by  the  owner 
of  corn  or 
floor  with  that 
of  another :  the 
▼alae   being 
nneqaaly  and 
therefore  not 
to  be  distin- 
gaishedy  the 
other  took  the 
whole. 


Thia  Report  presents  to  the  Cooirt  ft  cue.  of  nolatiip» 
of  property»  preyioMS  to  the  injuncfaon;  giifiog  die  right 
to  an  account  upon  ordinary  principles.  .  After  the  in- 
junction was  dissolved^  die- Defendants  were  peiiiiitted  to 
use  this  mine  upon  a  pledge  of  good  faith  to  tfaia  Cooit) 
that  a  dear  account  should  be  proc^ic^d;  imd  that  the 
^  Plaintiff  should  have  no  .difficulty  in  aaoertauiiQg  liif 
property.  If  at  the  hearing  it  h^d  been  stated  tonei 
that  there  WQuld  be  any  difficulty^  I  «sboi;i1d  probably 
have  said  at  once^  that,  it  should  he^,  pot  on  him^  bat 
on  the  Defendants  s  and  that,  if  they  cBd  not  diBtifigiiisH, 
what  was  hisj  aU  should, be  taken  to  be  {lis*  What  ai? 
ibe  cases  in, the  ojid  l^w4>f  ai  ipixtore  of  com  or  ^floor! 
If  one  man  mixes  his  corn  or  flomr  with  that  of  aaotfaer^ 
and  they  were  of  equal  value^  the  latter  must  ba^re  the 
given  quantity:  but»  if  articles  of  dxSer^it  Taloe  aie 
mixedf  produciii^  a  th^  value^  the  aggregate  of <  ixA 
aisd  through  the  fault  of  the  person,  mijdng  jthe&v  the 
other  party  cannot  tell,  .what  was  the  ori^ual  T«l«e  Jif 
his  property,  he  mqst.haye  the  whole (5S)  and  the 
.principle  goes  to  the  full  extent  of  What  is  now  oon- 
tendod.  Regretting  the  consequences  in  this  instance  (p 
onie  Qf  the  parties,  who  is  mad^  anawerajile  onlyiSMr  w^ 
attention  to  his  own  interest,  .1  beliewt  ibere  is  ns 
f^reater  violation  c^  property  in  this  country  than  of  pro- 
perty of  this  nature*  • 

It 


(52)  Sir  WUliam  Black- 
ttane  observes  the  distinc- 
tion between  the  Civil  Law 
and  our  Law  upon  this  point : 
the  former,  though  giving 
the  aggregate  to  the  party, 
who  did  not  interfere  in  the 
mixture,  allowing  the  other 
a  satisfaction  for  his  loss: 
**  but  oar  Law,  to  guard 
**  against    fraud,    gives   the 


**  entire    property,    wilhoi^ 
any  account,  to  him»  whose 


it 


u 


original  dominion  is  ia- 
**  vaded,  and  endeavonrtd 
*'  to  be  rendered  oncertaio, 
**  without  his  own  consent' 
2  Black.  Cam.  404,  5,  refer- 
ring to  Popham,  38.  2  JfaJrfr. 
325.  1  H^L  P.  C.  513. 
2  Vem.  516. 
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U.is  aaid,  if  .the  whole  is  to  be  iindontood  to  b^  &^ 
produce'  of  tT$e  Lktle  ing^  ezoept  so  At  as  way  purt 
oen  be  shewn  to-be  the^oduoe^f.the  Pro$per<nm Mm% 
the  efibct  is  to  determine,  Aat  Ihe  whole  must  be  .coQr 
sidered  as  the  produce  of  the  former;  unless  a  special 
direction  is  given,  fihat  Aese  bookif  are  to  be  received 
^in  evidence  before  the  Master.  There  are,  I  edw^ 
many  eases,  in  which  lihts  Court,  giving  an  acooimt^  dif 
rects  it  to  be  taken  with  the  admisrion  of  oertain  ;docll^ 
ments  or  testimoniies,  not  hafving  the  character  of  legal 
evidence*  I£  parties  have  been  permitted  finr  a  lon^ 
course  of  years  to  deal  with  property  as  their  own» 
considering  themselves  nnder  no  oUigaiaoiii  to  Jkeep  acr 
counts,  as  if  there  was  any  adverse  interest,  havkigL;no 
reason  to  believe,  the  property  belonged  to  another^ 
though  it  would  not  follow,  that,  being  unable  to  give 
on  accurate  account,  th^  should  keep  the  property, 
yet  the  account  would  be  directed,  not  accosding  to 
the  strict  course,  but  in  such  a. manner  as  under  aU  the 
circumstances  wotdd  be  fit  The  case  however  is  widdy 
different,  where  both  parties  knew,  that  the  properQr 
was  the  subject  of  adverse  claim;  and  those,  who. desire 
to  have  the  rules  of  evidence  relaxed,  had  undertaken 
that  there  should  be  no  occasion  for  deviating  from  the 
strict  rule ;  that  there  should  be  dear  accounts ;  that 
the  other  party  should  have  his  property  without  hasard 
of  loss  firom  the  want,  or  complication,  of  accounts. 
In  a  case  of  this  nature  a  previous  direction  to  the 
Master  to  receive  such  evidence  would  introduce  a 
most  dangerous  principle.  The  utmost  length  I  can  go 
in  such  a  case  is  to  give  Uberty  to  either  party,  if 
the  Master  in  taking  the  accot^nt  of  the  produce  of 
the  Prosperous  Mine  shall  find  difficulty  as  to  receivuig 
any  evidence,  to  apply  to  the  Court  for  directions 
upon  that  particular  point.  It  is  j)erfectly  clear,  that 
such  a  reservation  will  be .  necessary  as  to  these  books ; 
even  not  considering  the  imputation,  which  is  cast  upon 
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diem  by  the  Master's  Report:  bnt  the  fact,  that  better 
evidence  will  be  wanting,  is  not  sufficiently  ciear  to 
warrant  a  prospective  direction*  to  the  Master  to  le^ 
ceive  them. 

*The  circumstanoe,  that  thb  difficulty,  cast  upon  the 
Pkintiff  in  recovering  his  right,  is  the  consequence  of 
the  breach  of  an  engagement  with  this  Court,  binds  me 
to  give  even  this  relief,  at  the  cost  of-  the  Defendants. 
I  do  not  mean,  that,  if  any  thing  culpable  should  arise 
before  the  Master  upon  the  other  side,  that  those  costi 
should  be  included:  but,  with  that  exception,  this  relief 
should  be  given  with  costs;  as  it  is  proper  to  mark  audi 
a  case  upon  the  contract  of  individuals  with  the  Court 
itself.  : 


The  Decree  was  accordingly  made;  directing  the  ao« 
count;  as  it  was  prayed;  charging  the  Defendants  with 
the  whole  net  produce,  except  what  they  shall  prove  to 
have  been  taken  from  the  Prosperous  Mine;  with  all  the 
costs  of  that  inquiry,  except  as  to  any  thing,  that  may 
occur,  ^blameable  on  the  part  Of  the  Pkontiff  in  the 
course  of  it,  with  costs ;  and  a  special  direction,  that, 
if  any  question'  as  to  the  admisinon  of  evidence  should 
arise  before  the  Master  in  the  course  of  the  inquiry 
directed,  either  party  should  be  at  liberty  to  apply  to  the 
Court  for  directions  upon  such  point  of  evidence  (  53). 

(53)  Ante,  Lord  Hardwiche  v.  Vemon,  Vol.  IV,  411,  urf 
the  note,  418.  ' 


1808* 
Dec.  20th. 
Writ  of  Ne 
txeat  Regno  f 
upon  a  legal 
demand 
against  an 


GARDNER  v. 


A  MOTION  was  made  for  a  Writ  of  Ne  exeat  Regno, 

to  restrain  the  Defendant,  who  was  an  attorney, 

from  going  abroad,  until  he  had  given  security  to  pay  the 

sum 


attorney,  on  the  ground  of  his  privilege,  by  analogy  to  the  case  of 
equitable  demands,  refused. 
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«iim  ot  69L  15#.  or  to  abide  the  event  of  an  actioor 
depending  for  the  recovery  of  that  sum  fixnn  him  for 
goods  sold,  and  delivered.  The  affidavit  stated^  that 
the  Defendant  had  avowed  his  intention  of  going  to  the 
East  Indies;  and  that  he  had  taken  his  passage  in  .a 
ship^  which  was  expected  to  sail  in  the  beginning  of 
JanHory*^ 


1808. 
Gardnbr 


«• 


Sir  Samuel  Romlly  ^d  Mr.  Heald,  in  support  of  the 
Motion^  admittingi  thatj  with  the  exception  of  the  eEU«, 
of  a  decree  for  alimony  (54  )|  this  writ  is  granted  only 
upon  equitable  demands^  observed«  that  the  reasoui  that 
the  party  canned  be  held  to  bul^  applies  to  the  privilege 
of  this  Defendant. 

ne  Lord  ChancelloRi  stopping  Mr.  HM,  for  the 
Defendant^  saidi .  he  had  no  jurisdiction ;  and  refused 
thewrit<5£}. 

(54)  Ante,  l^ftae  r.  Shmf-     171,  173,  410.     Haffey   t. 
toe,  Dawson  v.  Dawson,  Old'     Haffey,  XIV,  261. 
kam  V.  Oldham,   Vol.  VII,         (55)  See  the  notes.  Vol.  I, 

05;  IV,  592. 


MOUNTFORT,  Ex  parte. 


1808-9. 

Jlec2d<l. 

Feb.  3d. 

A    PETITION  was  presented  by  a  male  infant,  of  the    Order  for  the 

■       age  of  eighteen;   no  Bfll  bemg  filed:    the  Petition,  appointment  of 

supported  by  affidavits,  stating,  that  the  petitioner,  as  *  P«"o»  to  act 

heir  at  law  to  his  grandmother,  was  entitled  to  free-  .  ^  ^  m      . 

hold  estates,  subject  to  a  mortgage;  that  his  father  en-  -      Uvinriand 

*®'™  for  a  reference 
as  to  mainte- 
nance, but  not  for  a  Receirer,  upon  a  petition,  without  any  tnit  in- 
stituted (56). 

(56)  See  the  note,  post,  448. 
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ia08*9.        iered  into  posseanon  of  the  estate ;  contmned  to  teceife 

^^    ^T^  the  rents  and  profits^  until  possession  was  taken  by  die 

r^r  »ortg»«e«r  «li^  the  renrir  profit.,  r«eived  bj 

him,  to  his  own  use;  diat  he  is  in.insohpeiit  drcxmr 
stances;  and  is  so  negligent  of  die  interests  of  the  pe^ 
ddoner,  that  if  he  shall  contmue  to  reoeiYe  die  rents 
and  profits,  there  is  no  probability  of  dieir  hgmg  ewer 
applied  to  the  petitioner's  use :  on  the  contrary  they  will 
te  itK  danger  of  bemg  wasted  and  entirelirlosfe  to  die 
pe^oQ^r.  • 


The  Petition^  farther  statbg,  that  no  guardian  had 
been  appointed,  and  diat  the  petitioner  haa  no  near  r^ 
lation,  except  his  father,  and  a  sister,  nndior  the  9g^  of 
twenty-one,  prayed,  that  Richard  Ruiier,  to  whom  die 
petitioner  had  been  bound  apprentice,  may  be  appointed 
the  guardian  of  his  person  and  fortune ;  that  a  receiver 
may  be  appointed ;  and  that  a  reference  may  be  'directed 
to  the  Master  to  consider  of  a  proper  allowance  for. die 
maintenance  of  the  petitioner  during  bis  minority;  and 
that  such  allowance  may  be  paid  out  c^  die  rents  and 
l^rofits*  * 

Mr.  Netoboli,  in  support  of  the  Petition,  menti<Mied 
Kiffiny^Kiffin (57 ),  and  Bntler  v.  FreewMm  (£8 ),  as  aa- 
thorities  for  the  interference  of  the  Court  against  the 
&dier;  and,  as  to  die  appointment  of  a  guardian,  and 
receiver,  and  making  an  order  for  maintenance,  upon  a 
petition,  without  any  cause  instituted.  Ex  parte  WMt" 
/eldX59).  Ex  parte  Salter  {60).  Es  parte  Odett  {6l}i 
and  Ex  parte  Peploe  ( 62  )• 

Tke 

(57)  Cited  1  P.  TFtU  705.  (61)  Cited    2   Atk.    315. 

(58)  Amb.  301.  3  Sro.  C.  C.  501. 

(50)  2Atk.Z\h.  (62)  Cited    2    AA.    3I& 

(60)   8  Bro.   C.   C.    500.     3  Bro.  C.  C.  501. 
2  Dick.  709. 
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I%e  Lord  Changbllor.  1606^ 

I  have  no  doubt,  that  in  certain  cases  the  Court  -,_  ''^^  __ 
Wifli  upon  petitioui  without  aBill,  appouit,  not  a  guar*  BxinrU, 
dian  (68X  which  cannot  he  ^kuinjgtthe  father's  life, 
hut  a  person  to  act  as  guardian ;  thou^  in  modem 
times  dke'Cbitttt  has  phifessed  to  he  veiy  cautious  upon 
thatt  hut  ihy  difficulty  is  upoft  the^  other  pcmit;  whe- 
ther upon  p€^fiti6n,  where  there  is  no  cause  in  Court, 
I  have  any  aiithority  to  appokit'a  receiver*.  I  hani 
never  hi  my  ezperi^iee  obslEiH^  lin  histance  of  Ai# 
appointment  of  a  receiver  without  a  BiU;  and  I  he- 
lieve,  it  has  heen  recently  refused.  The  late  cases 
upon  the  appointment  of  a  guardian  have  heen  con- 
ndered  as  going  a  great  way :  and  though  it  was  held  j 
ihat  a  guardian  might  he  appointed  upon  a  petition,  the 
Court  said,  they  would  stay  the  payment  of  mainte- 
nance, until  a  Bill  should  be  filed ;  and  that  app^uni 
in  Ex,  parte  SaUer  ( 64 )  to  have  been  the  concurrent 
opinion  of  Lords'  Tkurhw,  Roulyn,,  wad  Ahanley^ 
Lord  Tkurtow  declaring,  that  he  was  borne  down  by 
precedent  Lord  Bosslyn .  in  The  Duke  of  NewcaUle^s 
Case  {65)  made  the  order  for  a  guardian;  but  stayed  pay^. 

ment 


(d3)  Order  appointing  a 
guardian  without  a  reference 
only  where  the  property  is 
exeessively  skhall :  post^  Ex . 
parte  Wheeler,  Vol.  XVI, 
2M,  and  the  refereneeSk 

(64)  2  Diek.  769. 

(65)  Thomas,  Duke  of  New- 
castle,  died  upon  the  18 th  of 
May,  1705  ;  by  his  Will 
naming  fpnr  guardians  of  his 
children ;  who  were  infants : 
but  the  Will  had  only  one 
witness. 

Upon  the    20th  of   June, 


1795,  a  Petition  was  pre- 
seated  in  die  name  of  the 
infants  for  a  reference  to  the' 
Master  to  -  approve  propel^ 
per^ns  to  be  appointed 
guardians ;  and  to  consider, 
what  would  be  a  proper  aU 
lowance  for  maintenance/ 
and  edncation  of*  the  peti-f 
tioner,  the  Duke  of  iVino- 
castlei  regard  being  had  to 
his  ranky  dignityi  and  for- 
tnne,  and  to  the  scanty  in*'' 
come  of  the  Dachess,  hi^ 
mother,  and'  to  the  circum- 
stances 
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1808^0; 

MOUNTFQ&T, 


ment  of  maintenance,  until  .a  Bill  ahoiild  be^'fikd;  and 
that  waa  followed  by  Lord  Ahnrnky. .  I  have  taken  tfie 
course  to  be  not  to  do  it  upon  petition,  except  in  very 
special  cases;  as^  where  there  is  a  specific  fundi.fiir 
maintenance:  or  the  jHroperty  is  very  small;  but  that^-as 
a  general  rule,  if  die  infimt  had  IQOLper  annum^  aBiD 
should  be  filed.  A  very  serious  question  would  aris^ 
whether,  if  the  persqp,  so  appointed,  should  embeiile 
the  rents,  I  should  have  jurisdiction  to  conmut  him  to 
the  FleeU     I  am  informed  by  the  Register,  that  in  a 

ht9 


stances  of  the  other  petition- 
ers. On  the  4th  of  July  a 
Report  was  made ;  appror- 
ing  the  persons,   named  in 

• 

the  Will  as  guardians  ;  and 
stating,  that  die  sum  of 
4000/.  per  mniKSfi  would  be 
proper  for  the  maintenance. 
A  petition  was  presented  to 
confirm  die  Report. 

IjOtA  Loughborough^  €.  at 
first  felt  some  donbt,  whe- 
ther the  Order  conld  be 
made  without  a  BilL  After- 
wards the  Petition,  .  being 
altered  in  some  respects, 
came  on  again  ;  and  upon 
the  16th  of  July  the  Order 
was  made  accordingly :  but 
the  Regiit^  (Mr.  Dickens ) 
feeling  doubt,  whether  such 
an  Order  could  be  made  ex 
parte,  suspended  it ;  and 
upon  the  23d  of  July  the 
Order  was  varied  by  direct- 


ing the  Report  to  be  confirm- 
ed as   to  the   allowance  of 

* 

4000i!.  per  unmim  for  main- 
tenance ;    and   the  persons, 
approved  as  guardians,  werer 
appointed    guardians  ;'    not, 
as  was    prayed,    geaerally, 
but  only  of  the  persons  of 
the  Petitioners  during  their 
respective    minorities ;     and 
with  this  variation    the  Or- 
der, containing  no  directions 
touching  the  payment  of  the 
allowance  for    maintenanee» 
was  delivered  out  upon  the 
undertaking  of  the  Solicitor 
to  file  a  Bill   immediately, 
and  put  the  estate  under. the 
direction  of  the  Court. 

A  Bill  was  filed  according- 
ly; and  Receivers  were  sp. 
pointed ;  who  were  directed 
to  pay  the  allowance  for  the 
maintenance  of  the  Puke  to 
the  Duchess. 
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late'case  ( 66 )  the  Master  of  the  Rolls  upon   great  con- 
sideration refused  the  application  as  to  a  Receiver. 


1808-9. 


7%tf  Lord  Chancellor  said,  he  had  consulted  the 
Master^  the  RdUs ;  and  made  the  Order  for  the  ap- 
pointment of  Rutter,  to  act  as  guardian  of  the  estate 
and  person  of  the  in&nt preferring  it  to  the  Master  to 
consider  of  a  proper  allowakice  for  maintenance ;  and 
rs&sihg  the  Motion  as  to  a  Receiver  (  67  )• 


(06)  Cherry  v.  Cherry^  at 
the  Rolls,  1801. 

A  Decree  had  been  made 
for  taking  an  accoant  of  the 
personal  estate,  debts  and  le- 
gacies; and  for  an  allowance 
for  maintenance :  bat  the  Bill 
prayed  no  directions  as  to  the 
real  estate.  Upon  the  10th 
of  June  a  petition  came  on  in 
the  Consent  Room ;  prajing  a 
Receiver  of  the  rents  of  the 
real  estate;  and  it  appears 
by  the  Register's  Book,  that 
no  Order  was  made  upon  that 
petition. 

(G7)  It  appears  by  the  /2e- 
gister's  Book,  that  the  Order 
wl»s  not  drawn  op  on  this  ap- 
plication: but  soon  afterwards 
a  Bill  was  filed  by  the  infants ; 
add  on  Motion  in  the  cause  a 


refi9rence  was  directed  to  the 
Master  to  approve  of  a  proper 
person  or  persons  to  have  t^he 
care  of  the  Plaintiffs  John 
and  Elizabeth  Mountfort  dar- 
ing their  respective^  mino- 
rities ;  to  inquire,  whether 
the  Defendant  John  Mount- 
fort,  the  elder,  is  of  ability 
tu  maintain  the  Plaintiffs; 
and,  if  not,  what  is  proper  to 
be  allowed  for  maintenance 
and  education  of  the  Plaintiff^, 
John;  and  to  appoint  a  proper 
person  tu  be  Xiecciver,  «.Vc,; 
A  Report  was  made  uuder 
this  Order;  and  confirmed. 
July  3d,  December  11,  1809. 
Register's  Book,  1808,.  B. 
fo.  718.  See  Ex  parte  Myers' 
cough,  I  Jac.  Sf  Walk,  151, 
aad  1  Mad(L  Pr.  342,  note  (1)^ 


Mountfort, 

•    '      » 

Ex  parte. 

1809. 
Feb.  3d. 


Vol.  XV. 


IF 
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^B08-l>.  BAMPORD,  Ex  parte. 

Jan.lUh. 

Act  of  Bank*  'HpHE  Petition  stated,  that  an  issue  has  been  directed 
ruptoy,  com-  j^  ^^y^  whether  the  Petitioner  Bamford,  after  the 

mitfed.aibr  g^^^  of  February,  1807,  and  before  the  date  and  auilig 
^  ^[*450]  *  forth  of  the  Commission  of  Bankruptcy  against  him,  had 
trade  saffi-  committed  any  act  or  acts  of  bankruptcy.  Upon  tlie 
eient,  ^^al  at  the  assizes  before  Baron  Wood  the  verdict  vas 

Act  of  Bank-  ^  &vor  of  the  Plaintifis,  the  assignees ;  and  the  Judge 
mptcy  by  qait-  certified,  that  it  was  proved,  that  the  Defendant  corn- 
ting  the  dwell-  mitted  an  act  of  bankruptcy  by  departing  from  his 
iog-hoase  with  dwelling-house  between  the  5th  and  13th  days  of 
the  intoDtion    February,  1808;   and,   that  he  committed  another  act 

of  delaying  a   ^^  bankruptcy  in  Easier  week   1807,    by  a    denial  to 

creditor;  r        n    i 

..       ,      J       Jane  Park. 
though  under 

the  impression 

of  a  groundless      '^^^  departure  from  the  dwelling-house  was  proved  by 

apprehension.  James  Plowman  and  Richard  Hartley ;  who  stated,  thai 
Act  of  Bank-  9^™®  ^^^^  in  February,  1808,  they  went  to  the  dweUing** 
mptoy  by  de-  house  of  the  Petitioner  in  Manchester  about  seven  o'dodc 
nial  to  a  ser-  in  the  morning ;  and  knocked  at  the  door ;  and  socm 
▼ant,  calling  afterwards  through  a  fan-Kght  over  the  door  saw  the  Pe- 
for  a  debt  by  tj^Qner  commg  down  with  a  lighted  candle  in  his  hand ; 
e  irec  on  ^y^^^  ^^^^  afterwards  the  door  was  opened  by  a  servant; 
oftheacknow-     ,  i.         .      ,  ,     -r*    .  . 

ledired  a  ent   f  ^^^^  upon  searching  the  house  the  Petitioner  was  not 

the  creditor  ^  ^^  found ;  but  that  a  bed,  on  which  a  man*8  night- 
and  by  the  ap-  cap  lay,  was  warm ;  and  the  print  of  a  man's  footsteps 
poiotment  of  was  discoverable  in  the  snow  at  the  back  door,  with  the 
the  debtor ;  heel  towards  the  door.  The  name  of  neither  Plaumum 
and  though  the  j^ot  Hartley  ^as  in  the  sheriff's  warranty  under  which 

.      .         they  acted :  but  it  was  directed  to  a  sheriff's  officer,  named 
seen   by  the 
person  apply-   Barrowclough;  who  sent  them  to  arrest  the  Petitioneri 

ing  through  the  ^^^  they  had  been  at  hb  house  twice  the  day  before, 
window  of  a  According  to  the  Judge's  notes  one  of  them  stated,  that 
partition;  and  he  was  assistant  to  Barrowclough i  and  hail  been  at  the 
heard,  giving  Petitioner's  house  with  that  officer  to  arrest  die  Peti- 
directions  to  tioncr 

deny  hiui. 
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tioner,  but  without  success :  the  other  stated,  that  he  has 
known  the  Petitioner ;  .and  had  looked  after  him  for  two 
years ;  but  could  never  find  him. 

The  Petition  &rther  stated,  that  it  was  proved,  that  the 
Petitioner  retired  from  business  in  yl/^,  1807;  and  in- 
*  sisted,  that,  when  he  ceased  to  be  a  trader,  he  ceased 
to  be  an  object  of  the  bankrupt  laws ;  and  that,  as  the 
bailiff's  followers  were  not  creditors,  and  had  no  authority 
whatsoever  to  arrest  the  Petitioner,  and  could  not  legally 
have  arrest^  him,  a  departure  from  his  dwelling-house 
to  avoid  them  js  not  an  act  of  bankruptcy,  or  evidence 
of  an  act  of  bankruptcy. 

The  Petition  then  stated  the  evidence  of  the  denial, 
proved  by  Jca^e  Park ;  who  stated,  that  she  was  sent 
by  Mrs.  Owen  in  Easier  week  1807  for  rent,  due  from 
the  Petitionc^r  to  her  husband;  that  Jane  Park  caOed 
in  the  evening ;  saw  the  Petitioner^  told  him  her  errand ; 
and  he  desired  her  to  caU  the  next  morning  between  eight 
«nd  nine  for  the  money.  She  went  the  next  morning; 
and  saw  a  boy ;  and  asked,  if  the  Petitioner  was  within : 
she  at  that  time  saw  the  Petitioner  through  a  glass  win* 
dow,  sitting  in  il  room  behind  the  shop :  the  boy  went  t 
and  told  the  Petitioner,  that  Mrs.  Oweris  servant  wanted 
him ;  and  the  Petitioner  said,  **  Hush :  Hush :  say,  I  am 
''not  U>;'*  which  the  boy  accordingly  did ;  when  Jane 
Park  replied,  '^  He  is  in ;  and  if  Mr.  Bamford  wishes 
<'  to  deny  himself,  he  should  not  let  himself  be  both  seen 
**  and  heard.** 

The  Petition  submitted,  that  a  denial  to  Jane  Park 
wa»  not  an  act  of  bankruptcy:  sher  not  being  a  credit 
tor;  and  that,  as  he  was  both  seen  and  heard  by  her^ 
the  denial  would  not  have  the  effect  of  ddaying  a  ere-* 
ditor,  if  she  is  so  to  be  considered,  any  more  than  hid 
appearing  opeidy  to  her ;   and  it  therefore  could  not 

F  F  S  amount 


450 

1808-04 


Bamposd^ 
Et  parte. 


[♦451  ] 
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1808-9.  amount  to  an  act  of  bankruptcy;  and  t\i9X  Ja9ie  Park 
B  MFORD  ^®  *  menial  servant  of  Mrs.  Owen,  illiterate,  and  totally 
Ejf  parte.      incompetent  to  settle  the  necessary  accounts  on  a  pay^ 

nient  of  rent,  or  to  give  a  receipt  for  the  money  paid. 

* 

[  452  ]  The  Petition  therefore'  prayed  a  new  trial, 

.       .  .  •  . 

The  original  Petition,  hy  the  bankrupt  and  several  of 
Iiis  creditors,  and  the  affidavits  in  support  of  it,  stated, 
that  upon  the  5th  pf  March,  the  day,  on  which  the  Com- 
mission was  opened,  Ploumian  called  at  th%  Petitioner  s 
Uouse ;  and  informed  Mary  Drabble^  his  servant,  that  he 
( Plowman )  was  sent  from  the  office  of  the  solicitors  to 
desire  her  to  go  there  immediately ;  as  she  had  a  legacy 
left  to  her :  the  particulars  of  which  she  would   be  in- 
formed of  at  the  office ;  where  also   there  was  a  letter 
for  her  upon  the  subject.     She  accordingly  went  to  the 
office  at  two  o*clock:  and  returned  about  six ;  and  the 
result  of  her  affidavit  was,   that  she  was  compelled  by 
force  and  threats  to  make  her  mark,  which  she  did  with 
much  reluctance ;  being  of  great  age,  in  a   state  ^of  in^ 
firmity,  and  deaf.  .  This  was  contradicted  by  the  affidavit 
of  two  of  the  Commissioners  ;  representing,  that  they  in* 
formed  her,   that,  if  she  did  not  speak  the  truth,  and 
swear  to  her  examination,  they  had  the  power  of  com* 
mitting  her.     With  respect   to   the  Petitioner's  absence 
from  home   about  January  it  was  stated,    that   he  was 
absent  upon  business ;  collecting  evidence  for  a  suit  con- 
cerning a  family  estate,  and  not  for  the  purpose  of  de- 
laying his  creditors.    It  was  also  stated,  that  the  deponent 
and  another  person,  being  bail  for  the  Petitioner,  in  the 
beginning  of  February  went  to  his  house ;  but  were  not 
admitted  :  an  elderly  woman  informing  them  from  a  win- 
dow, that  he  was  absent  on  a  journey ;  that  upon  the  Sd 
of  March  they  called ;  and  saw  him  ;  being  admitted  by 
the  old  woman  through  an  entry ;  that  they  threatened 
to  surrender  him;  upon  which  he  set  ofi'  with  the'depo- 

nent 
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nent  from  Wilmsldw  for  the  purpose  of  procuring  money.        1808-9. 
The  affidavit  of  th^  bankrupt  in  reply  contradicted  that     ^  ^^^^^  * 
of  Plowman  and  Hartley,  as   to  their  having   seen  him       Exvarte  ' 
through  the  fan-hght  by  standing  upon  the  opposite  steps 
•  and  in  other  particulars:  the  bankrupt  stating,  that  thfe      [  *  ^53  ] 
fan-light  was  then  stopped   up ;  atid  that  he  was  not  at 
home  at  that  time.     It  was  also  stated,  that  he  had  re- 
tired from  business,  sold  his  stock,  and  divided  the  pro- 
duce among  his  creditors  upon  the  9th  or  KMn'oi April, 
lS07;  and  had  not  since  followed  any  business. 

The  affidavit  of  Mrs.  Owen  stated,  that  she  managed 
her  husband's  affairs;  who  was  paralytic;  that  she  had 
frequently  sent,  and  in  general  procured  payment  of  the 
rent  from  the  petitioner,  by  Jane  Park ;  but  was  oflen 
disappointed;  as  she  was  generally  informed,  that  he 
was  not  at  home,  and  vras  desired  to  call  again.  Jane 
Park  confirmed  this;  and  stated,  that  the  petitioner 
Icnew  her  as  the  servant  of  Mrs.  Owen. 

Mary  Drabble  was  not  called  as  a  witness  upon  the 
trial;  and  the  act  of  bankruptcy,  attempted  to  be  set 
up  by  her  deposition  was  abandoned. 

Sir  Samuel  Romilly  and  Mr.  Wingjield,  in  support 
of  the  Petition. 
The  first  objection  to  this  Commission  is,  that  the  per- 
son, who  is  the  object  of  it  had  ceased  to  trade;  and 
therefore  was  not  an  object  of  the  Bankrupt  Laws.  The 
expression  of  the  Acts  of  Parliament  (68)  is,  that  per- 
sons '^  using"  the  trade  of  merchandize,*,  &c.  who  shall 
do  certain  acts,  shall  be  bankrupt ;  and  though  the  gene- 
ral understanding,  perhaps  the  course  of  decision  has 
been  against  this  objection,  yet  when  the  attention  of  the 
Court  is  called  to  it,  such  a  construction  of  these  highly 
penal  laws  cannot  be  adopted.     This  objection    is  not 

however 

(68)  Statute  13  Elix.  c.  7.    SUtute  \Jam.  1.  c.  16.    Statute 
21  Jam.  I.  c.  19. 
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however  destitute  of  authority.  In  the  case  of  Hwtt  t. 
Roberts  (69)  the  act  of  bankruptcy,  set  up,  was  the 
execution  of  a  deed ;  mvolvmg  certainly  a  rery  import- 
ant question  of  fact;  whether  an  undue  preference  was 
intended;  depending  upon  the  circumstances,  whether 
it  was  spontaneous,  or  under  a  threat  of  process;  &c. 
but,  the  deed  having  been  executed,  after  the  grantor 
had  quitted  trade,  the  opinion  of  Mr.  Justice  Chratc 
was  so  clear,  that  upon  that'  ground  it  could  not  be  an 
act  of  bankruptcy^  that,  though  much  pressed,  he  refused 
to  save  the  point ;  and  nonsuited  the  Plaintiff!  There 
was  an  appHcation  to  your  Lordship  for  a  new  trial; 
which  was  disposed  of  upon  some  particular  circumatanoes 
without  a  decision  upon  that  point* 


The  next  objection  is,  that  here  is  no  act  of  departing 
from  the  dwellings-house  within  the  Statute.  Upon  the 
circumstances  stated,  the  persons  who  called  at  the  pe- 
titioner's house,  must  be  considered  as  total  strangers! 
and  then  the  correct  representation  of  the  facts  is,  that 
at  an,  early  hour  in  the  morning,  in  winter,  before  day- 
light, this  man,  hearing  a  violent  knocking  at  hia  door, 
is  alarmed ;  and  goes  off*  by  the  back-door.  It  cannol 
be  concluded,  that  he  knew  them  to  be  bailiffs;  and, 
though  they  were  so,  it  is  not  stated  that  they  had  any 
legi^I  process  to  execute.  How  then  from  this  act  can 
the  intention  to  delay  creditors  be  collected  7  Admittmg, 
that  a  departure  with  the  intention  to  delay  a  creditor 
would  be  sufficient,  the  case  q{ Barnard  v.  Vamghan^lO) 
being  now  over-riiled,  can  that  inference  be  drawn 
merely  from  the  circumstance,  that  these  persons,  usually 
following  the  occupation  of  bailiff^s  foUowens,  called  si 

that 


(09)  At  the  fTonotdk  As- 
sist :  before  Gfrone,  Justice. 

(70)  8  Term  Rep.  140.  See 
Bobert^im  v.  Xtdcfoff,  ^Emi, 


487.  WyJimmfe  Cam^  aiM, 
Vol.  XIV,  801,  %nd  the  oots^ 
V,  577. 
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that  unseasonable  hour;  having  given  no  previous  im 
formation  of  their  purpose?  In  the  case  of  Blatch  v. 
Archer {7 1 )  an  arrest  by  the  son  of  the  biuliffwbs  held 
legal :  the  bailiff  himself  not  being  in  sight :  but  it  was 
clear,  that  he  was  there  am  thai  busineM ;  which  is  Lord 
MansfiekTs  expression.  It  does  not  appear  in  this  case, 
that  the  bailiff  was  there  at  the  time  \  and  a  writ  can- 
not be  transferred  in  this  miknner  froiki  one  person  to 
another. 


1808-0. 


Bamford, 
Ex  parH^ 


Thirdly,  as  to  the  denial  to  the  servant  of  a  creditor, 
it  is  true,  the  opinion  of  Lord  Camden {*12)i  that  the 
denial  must  be  to  the  creditor  personally,-  has  been  over-^ 
ruled  to  the  extent  of  admitting  a  denial  to  persons  of 
a  certain  description^  applying  on  behalf  of  a  creditor; 
as  a  banker's  clerk;  for  convenience,  and  in  favor'  of 
commerce :  but  a  denial  to  a  female  siervant,  who  could 
not  write  or  read,  and  was  wholly  incapable  of  giving  a 
discharge  for  the  debt,  sent,  not  by  the  creditor  himselft 
but  by  his  wife,  is  not  sufficient.  This  denial  is  also 
liJEible  to  farther  objection.  The  expression  of  the  Act 
of  Parliament  '^keep  house**  must  be  understood  keep* 
ing  himself  concealed  in  the  house :  but  this  person  watf 
visible:  Jane  Park  saw  him;  and  her  observation  was, 
that,  if  he  meant  to  be  denied,  he  should  not  shew  him-* 
•elf.  A  debtor,  who  sees,  and  talks  to,  his  creditors, 
cannot  be  considered  as  keeping  house. 

Serjeant  Coekett,  Mr.  Richards,  and  Mr*  WilUdm 
Agar,  for  the  Assignees. 
Upon  the  fkcts  that  appear,  it  is  impossible  to  doubt 
the  purpose,  with  which  the  petitioner  quitted  his  house. 

Several 


(Tl)  CWp.  63. 

(W)  Bwrmo  v.  Foiier, 
X  OM^i  Bank.  Law,  8S. 
See     Colkett     v.    Fneman, 


Bramteg  v.  Mvndee,  idooh^i 
Bank  Law,  88,  84,  6th  edit: 
8th  adit  by  Mr.  RoUs,  M. 
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1808-9.         Several  writs  were  out  against  him :  he  had  been  com 
-J  ^'^  tinually  arrested,  and  was  using  every  subterfuge  to  evade 

Ex  naricu  ^  '  P^^^"**  ^f  his  creditors,  for  a  considerable  tune. 
It  appears  upon  the  Judge's  hotea,  that,  not  only  the 
pflScer,  but  these  two  persons,  had  been  employed  to 
arrest  him.  It  is  not  absolutely  necessary  for  this  pur- 
pose, that  they  should  have  had  authority  to  arrest* 
How  is  his  departure,  from  his  house  in  this  maimer  to 
be  accounted  for  except  by  apprehension  of  bis  cre» 
ditors,  and  the  object  of  escaping  from  them?       . 

.  A  denial  to  any  person,  coming  to  demand  money 
on  behalf  of  a  creditor,  is  suf&cient  evidence  of  the  act 
of  bankruptcy  by  keeping  house ;  and  the  circumctance, 
that  the  petitioner  was  seen  at  die  time  is  perfectly  im- 
material. The  servant  had  no  opportunity  of  convei^^ 
mg  with  him.  There  Was  a  door  between  them.  Acts 
of  bankruptcy  are  continually  proved  in  this  way :  part 
of  the  evidence  of  the  denial  consisted  frequently  of  the 
discovery  of  the  party,  watching  from  an  upper  window. 
This  person  must  be  considered  as  sent  by  a  creditor. 
Mrs.  Owen  is  the  creditor  for  this  purpose ;  acting  aa 
agent  tp  her  husband ;  who  was  paralytic  ^  managing  his 
affairs;  receiving  his  rents;  and  having  befiure  received 
them  from  this  bankrupt:  her  act  therefore  was  the  act 
of  her  husband ;  and  the  servant  called  in  the  mominj^ 
by  the  appointment  of  the  petitioner. 

.  The  objection,  that  the  petitioner  had  retired  froin  bo- 
siness^  if  it  should  prevail,  would  supply  a  new  and  easy 
mode  of  evading  the  Bankrupt  Laws'.  Can  a  trader,  mean- 
ing to  commit  an  act  of  bankruptcy,  prevent  all  the  coiise» 
^uences,  attaching  upon  his  property,  by  shutting  up  his 
warehouse?  Such  a  notion  Is  contrary  to  all  experience, 
^d  the  whole  spirit  of  the  Bankrupt  Law ;  according  to 
wbic6,  if.  a  man  has  contracted  debts  in  the*  comae  of 
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trade,  he  cannot  by  ceasing  to  trade  withdraw  from  thd         1808*S|« 
consequences.  Ba^rd; 


Sir  Samuel  RomiUy^  in  Reply. 
The  departure  from  the  house  must  in  some  way  bd 
connected  with  the  creditor,  in  order  to  raise  the  infer- 
ence essential  to  this  act  of  bankruptcy.  The  fact  as 
to  that  is  no  more  than  that,  hearing  a  knocking  'at  the 
door  at  an  untimely  hour  in  the  mornings  he  left  the 
house ;  the  persons  knocking  not  appearing  to  have  any 
business  there ;  as,  though  they  might  haye  been  in  the 
habit  of  acting  as  bailiff's  followers,  it  doies  not  appear^ 
that  they  were  there  in  that  character.  How  then  is  th& 
departure  connected  with  any  intention  to  delay  a  cre- 
ditor? It  does  not  appear,  that  he  even  saw  these  two 
men.  He  had  no  means  of  collecting  their  purpose. 
The  consequence)!  of  this  decision  therefore  are  very  im- 
portant ;  if  it  establishes  an  act  of  bankruptcy  by  quit- 
ting the  house  upon  hearing  a  knocking  at  the  door  bj 
persons,  who  had  no  authority  as  officers ;  and  must  be 
considered  as  having  no  other  object  than  merely  to  dis- 
turb the  family;  as  no  distinction  can  be  raised  from  the 
circumstance,  that  these  persons  had  acted  as  bailiff's 
followers. 

As  to  the  denial,  keeping  house  must  mean  conceal- 
ment.  What  is  the  difference,  whether  he  was  seeit. 
through  the  window  of  a  partition,  and  heard  giving 
directions  to  deny  him,  or  had  appeared,  and  told  the 
creditor,  he  would  not  be  at  home  to  him?  The  ob- 
servation oiJane  Park  was  addressed,  though  iqpparentljr 
to  the  boy,  really  to  the  petitioner. 

The  Lard  Chancellor. 
In  this  case  upon  the  contradiction  of  evidence  as  tOr 
t}ie  fact  of  the  act  of  bankruptcy  proved,  by  departing. 

'fronh 


Ex  parte. 
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Bamford^ 
S»  parte. 


from  the  dwelling-house,  and  under  the  drcmnstanoeif 
disclosed  by  the  affidavits,*  that  Barrawchagk  had  some 
time  before  searched  the  house  for  the  petitioner  in 
Tain,  that  these  two  t>ersons  Plownum  and  HarUey  had 
gone  there  twice  only  the  day  before,  attending  also  to 
the  mode,  in  which  Mary  Drabble  was  procured  to  make 
her  deposition,  it  appeared  to  me  to  be  due  to  justice, 
that  the  question,  whether  an  act  of  bankruptcy  bad  been 
committed,  should  be  tried;  that  an  opportunity  should 
be  given  to  the  bankrupt  of  disproving  the  act  of  bari^- 
ruptoy;  and  to  the  assignees  of  sustaining  the  Gommif* 
sion  by  proving  any  other  act  of  bankruptcy.  The  quet- 
tioli  now  is,  whether  the  fiu;t,  that  this  petitioner  hu 
committed  an  act  or  acts  of  bankruptcy,  has  been  proved^ 
so  that  I  should  hold  the  verdict,  that  has  been  founds 
conclusive  upon  thiiB  application  to  supersede  tiie  Cose 
mission. 


»  Upon  the  point,  which  has  been  taken  at  the  trisi, 
whether  a  Commission  can  be  sustained  by  an  act  of 
bankruptcy,  committed  after  retiring  from  trade,  the 
debts,  contracted  in  the  course  of  that  trade,  remainin|f 
unpaid,  I  shall  say  no  more,  than  that  my  dear  opi- 
nion, unqualified  by  any  doubt,  is,  that  the  CommisBion 
may  be  sustained;,  and  I  should  not  have  heard  so 
much  upon  it,  if  I  had  not  understood,  that  two  of  the 
Judges  held  different  opinions,  upon  that  question  at  the 
Assizes  (73). 

■ 

The  next  question  is, 'whether  one  or  more  acts  of 
bankruptcy  have  been  committed ;  and,  with  reference  to 
the  act  of  bankruptcy  by  departure  from  the  dweDmg^ 
house,  the  opinion  of  the  Judge  upon  the  objectioii, 
which  was  pressed,  that  the  bailiflb  had  no  vrrit,  was,  that 
tiie  objection,  though  it  would  have  prevailed  in  an  actita 
of  trespass,  would  not  do  in  an  issue:  an  opimoi^  that' 
oerid  only  be  formed  upon  the  ground,  that  tiie  intentioa 


(78)  Post,  496. 
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was  such  as  would  make  the  facto  proved,  coupletl  with 
the  intentiouy  supposed  to  arise  from  thetn,  an  act  of 
bankrupti^y.  Upon  an  application  for  a  new  trial  I  am 
at  liberty  to  look^  not  only  to  the  evidence  of  what  hap- 
pened that  morning,  but  at  the  whole  of  the  evidence 
and  the  proceedings;  and  I  find,  that  a  writ  had  been 
out  against  the  petitioner  some  time :  Barrowclaugh  had 
searched  the  house  before ;  had  been  there  twice  the 
preceding  day  with  a  writ;  had  seen  3fary  Drabble; 
who  was  not  called  at  the  trial  by  either  party ;  but  in  her 
evidence  upon  the  proceedings  states,  that  persons  had 
been  th^re  the  day  before ;  and  were  told  by  the  chil*- 
dren,  that  the  petitioner  Was  from  home.  Then,  with 
these  circumstances,  from  the  S4th  of  January  to  the  day 
preceding  his  departure,  and  upon  the  factor  that  occurred 
pn  that  momingy  the  questfons  to  be  left  to  the  Jury 
were,  whether  h^  knew,  that  a  writ  was  out  against  him ; 
whether  he  supposed,  that  the  persons,  who  came  td»  his 
house,  bad  that  writ ;  and  whether  under  that  impression^ 
alarmed  by  the  knocking  at  the  door,  he  quitted  the 
house*  Upon  the  view  I  take  of  this  evidence,  if  th^ 
Jury  had  found  those  pointe,  submitted  to  them,  in  the 
negative,  I  should  haver  formed  very  cleariy  a  different 
conclusion  as  to  the  intention.  The  circumstance,  that 
plowman  and  Hartley  had  no  writ  with  them,  is,  with 
reference  to  this  point,  immateriaL  If,  knowing,  thjst 
the  officer  has  the  writ,  the.  debtor  departo,  even  under 
a  chhnerical  belief,  that  he  has  it  with  him,  but  with  the 
intentioa  of  4elay,  the  act  of  bankruptcy  is  complete  (  74  )• 


ISOfr^. 


BAMFORn^ 

Exports. 


The  circumstances,  regarding  the  other  act  of  bank- 
ruptcy, are,  that  the  bankrupt  was  tenant  to  Mr.  Owen  ; 
that  Mrs.  Owen  had  given  testimony,  dearly  proving,  that 
she  was  constituted  the  agent  of  her  husband,  to  receive 
the  rent:  the  bankrupt  had  acted  under  that  agency: 
had  paid  her  rent  from  time  to  time.     She  states  the 

c^rctun* 

(74)  That  actual  deDia!  or  was  bold  tabe,  essential,  see 
delay  is  not,  as  it  formerly      the  note,  ante,  Vol.  V,  677. 
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ia08.         tn'rcumstance  of  a  denial  to  lier;'whch  he  was  at  home; 

srfi^v^  upon  which  the  Judge  intimated,  that  it  did  not  appear 

^^  .  to  be  by  the  petitioner's  order ;  though  I  think,  there  was 
enough  to  leave  to  the  Jury.  That  however  is  not  the 
particular  act  of  bankru};tcy9  upon  which  this  verdict 
proceeded.  A^  to  the  denial  to  Jane  Park,  she  was  sent 
upon  the  preceding  evening  to  demand  payment  of  the 
rent:  he  saw  her;  and  said,  if  she  would  call  the  next 
day,  he  would  pay  it.  She  called  by  his  appointment. 
'Here  therefore  is  not  the  doubt,  that  occurred  in  the 
original  case  of  a  denial  to  a  clerk ;  who  might  not 
have  gone,  nor  the  other  have  known  that  he  came,  with 
the  intention  of  demanding  payment.  Neither  does  this 
resemble  the  dase,  that  was  before  me,  upon  an  attempt 
t6  make  the  denial  of  a  man  in  prison  an  act  of  bank- 
ruptcy :  but  an  act  of  banlcruptcy  may  be  committed  by 
denial  tb  a  person,  who  knows,  that  4;he  debtor  is  in 
the  house :  the  proof  of  beginning  to  keep  house  de- 
pending, not  upon  the  possibility  of  access  to  him,  bat 
upon  the  intention  of  the  denial.  Here  was  a  com- 
mtinication  between  the  rooms:  but  such  a  communi- 
eation,  that  he  was  seen  merely  by  accident.  This  per- 
son, calling  by  the  appointmenf  of  the  petitioner,  con- 
ducts herself  as  was  natural :    seeing  him,  and  hearing 

him  give  directions  to  say,  he  was  hot  at  home,  she  says 

.      •  •   • 

to  the  boy  angrily,  that  if  his  master  wished  to  deny 
himself,  he  should  not  be  both  seen  andheatd^  Is  not 
this  a  beginning  to  keep  house  ?  It  has  no  resemblance 
to  the  case  of  a  man,  coming  out,  and  sajriqg,  he  is  not 
at  home.    There  is  no  keeping  house. 

'  Under  all  the  circumstances  of  this  case,  and  consider- 
ing, that  the  object  is  to  supersede  a  Commission,  there 
is  not  ground  enough  foir  granting  a  new  trial.    ' 


The  Petition  was  dismissed. 
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PAXTON,  Ex  parte.  ^^^ 

Jan.  lo/A. 
Y^N  the  20th  of  June,  180S,  a  docket  was  struck  at    Commission 

the  bankrupt  office  hj  Edward  Bilke  SL^ainst  fVil^  ofBankniptcjr, 

Ham  White;  aiid  on   the  25th   a  Commission  of  Bank7  relinquished 

ruptcy  issued  against  him.     On  the  28th  of  June,  BiUce  V  the  petition, 

received  from  White  two  bills  of   exchange  for   ^OOA  /J"^^^^®^^^^ 

and  200/.,  and  a  bond  of  the  bankrupt  and  another  pej-  ^f^^j^^     |^°*^ 

son  for  443/.  &.   10c/.  and  delivered  up  a  bond  of  the  pcrseded:  his 

bankrupt,  upon  which  his  debt  from   the  bankrupt  was  proof  under 

founded ;  and  it  was  agreed,  that  no  farther  proceedings  another  Com- 

should  be  taken  under  the  Commission.  mission  ex- 

panged  ;  and, 

•       '  Ik  * 

On  the  12th  of  Juhi  an  Order  was  made  upon  the  Pe-    . 

tition  of  another  creditor  for  superseding  that  Commis-  ^jQi^^  direct- 

sion  for  want  of.  proceeding  upon  it;  and  upon  thePe-  ed. 

tition  of  that  creditor  another  Commission,  of  that  date,    The  know- 

issued  against  White.     Under  that  Commission  Bilke  was  ledge  of  one  or 

admitted  to  prove  a  debt  of  719/.  2s.  Sd.  and  was  chosen  'wo  iodividaal 

one  of  the  assignees.    Acts  of  bankruptcy  by  denial  to  ®'®  *  °"'  "  °® 

a  creditor,  and  quittinif  the  dwellinsr-house  with  intent         .    ^. 
>         -  1         o  o  .  mtiniCBtion, 

to  delay  creditors,  were  proved.  jjj  ^q^  ^^^ 

•  vent  the  effect 
This  Petition,  presented  by  creditors  who  had  prove4  pf  the  statute 

under  the  Commission,  stated,  that  by  the  bond  and  bills*  ^0^»  ![• 

given  by  the  bankrupt  to  Bilke,  he  will  privately  have,  c.30.  #.  24, 

^nd  receive,  the  whole  amount  of  the  debt,  due  to  hini 

from  the  bankrupt ;  and  thq  other  creditors  will  receive 

less  in  the  pound  than  he  will;  as  the  estate  will  not  pay 

ten  shillings  in  the  pound ;  and  prayed,  that  the  proof, 

made  by  Bilke,  may  be  expunged ;  that  he  may  be  ordered 

to  -deliver  up  the  bond  and  bills  for  the  benefit  of  the 

estate ;  that  the  assigijinent  may  be  cancelled ;  and  a  new 

•       •  '••  .''.■■  < 

assignment  may  be  executed. 
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Bilke  bjr  his  affidavit  stated^  that  the  partners  of  White 
informed  him,  that  WhUe  was  embezzling  his  property ; 
and  threatened  to  leave  the  kingdom ;  that  they  prevailed 
upon  the  deponent  to  sue  out  a  writ ;  upon  which  he 
could  not  be  found-;  that  afterwards,  being  assured  by 
them  that  White  had  committed  an  act  of  bankruptcy,  the 
deponent,  struck  a  docket  accordingly;  that  White  after- 
Wards  entreated  him  not  to  take  such  a  step ;  assuring  the 
deponent  of  his  solvency  ;  that  he  was  endeavouring 
t#  obtain  a  settlement  with  his  partners ;  that  he  had  not 
committed  an  act  of  bankruptcy ;  &c«  and  offering  se- 
curity ;  that  he  was  accompanied  by  the  person,  whom  be 
proposed  as  his  security;  that  the  deponent  never  in- 
tended to  conceal  the  transaction ;  that  he  thereupon  ac- 
cepted the  security :  and  promised  not  to  proceed  under 
the  Commission. 


Mr.  H<vri  and  Mr.  Cooker  in  support, of  the  Petition: 
Sir  Samuel  RomiUy  and  Mr.  Jl^aiUague,  against  it. 


Whether  the 
striking  a 
Docket  merely 
could  be  coDsi* 
dered  the  issu- 
ing a  Commis* 
sion  within  the 
stst.  6  Geo.  II. 
c  30.  t.  241  (a 
penal  clause  ) 
fmrre. 


The  Lard  Chancellor. 
This  Petition  to  expunge  the  proof  of  a  debt  fur* 
uishes  one  extremely  material  point :  the  other  perhaps 
may  be  considered  rather  a  question  of  expediency  than 
otherwise  of  much  importance.  Experience  in  the  bu- 
siness of  bankruptcy  proves,  that  the  affidarit,  made  upon 
striking '  a  docket,  is  rather  too  rashly  sworn  in  many 
cases :  but  I  have  not  in  this  case  the  doubt,  that  I  havi 
expressed  in  others  (75);  whether  the  act  of  striking 
a  docket  alone  would  bring  the  party  within  this  clause  of 
the  Act  of  Parliament  (76);  upon  the  principle,  that  a 

Court 


(75)  Ex  parte  Wyd&wUp 
ante.  Vol.  XIV,  80 ;  see  page 
85.  Ex  parte  Braume,  post, 
472,  and  the  notes. 

(76)  SUU  6  Geo.  II.  c.  30. 


«.24.  The  bankrapt  could  not 
take  advantage  of  this  clauss 
of  the  statote :  Ex  parte, 
Kirk,  post,  404. 
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Court  ought  not  in  the  construction  of  a  penal  Statute 
to  consider  as  prohibited  by  the  ^legislature  an  act,  that 
is  not  in  terms  prohibited,  or  constitutecl  of  circumstances^ 
iunushing,  demonstration  altogether  plain  as  to  ihe 
intention  to  involve  individuals,  so  acting,  in  the  extent 
of  such  a  clause.  This  is  the  case  of  securities  obti^ned 
by  the  creditor  after,  not  merely  a  docket  struck,  but 
a  Commission  actually  issued.  The  question  is,  whetiher 
by  the  tme  meaning. of  the  Statute,  which,  being  a  penal 
act,  I  am  not  disposed  to  strain,  the  debt  ia  gone.  Thii 
clause,  redting  the  practice,  amounting  to  a  general 
mischief,  of  creditors,  who  have  taken  out  CommissionSf 
eztortihg  their  whole  debts  from  the  bankrupts,  or  getting 
real  or  personal  security,  makes  that  an  act  of. bank* 
ruptcy ;  though  it  may  be  uncertain  at  the  time,  whether 
that  creditor  will  receive,  more  than  the  others.  The  pro« 
hibition  is  calculated  to  meet  the  mischief,  where  men 
act  injudiciously,  as  well  as  where  they  act  dishonestly 
towards  third  persons.  I  agree,  the  man  must  l^  a 
bankrupt  within  the  meaning  of  this  clause :  but  the 
language  ''after  issuing  of  any  Commission  against 
"  him  **  shews,  an  adjudged  bankrupt  was  not  intended ; 
but  that  he  might  be  a  baihbupt  within  the  meaning  of 
this  clause  before  any  Commission  established  against 
him.  Id  the  passage,  describing  the  effect  of  the  se« 
curity,  ''  whereby  such  person  or  persons  suing  out 
*'  such  Cpnunission  shall  privately  have  and  receive  more 
''in  the  pound**  than  the  other  creditors,  the  word 
"  s/taW*  has  been  construed  "  may;"  and  mw&t  be  so 
construed. 


1808-a 


PAXTOiJ, 

JSr  porlsw 


The  Statute,  not  merely  prohibiting  thfs .  transaction^ 
but  making  it  an  act  of  bankruptcy,  proceeds  upon  this 
reason;  that,  if  the  creditor,  who  has  taken  out  a  Cbmmis* 
sion,  stops,  before  the  bankruptcy  Is  declared,  through  the 
proof,  that  an  act  of  bankruptcy  was  committed,  may  be  in 
his  power,  it  may  not  be  within  the  reach  of  aiiy  other 

creditor; 
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AtHMf*v« 


Paxtoiv, 

JBb  JKIfft. 


creditor:  therefore  that  act  is  made  itself  an  act. of 
bankruptcy ;  upon  which  without  farther  proof  another 
CommUaion  may  be  taken  out.  It  is  not  howerer  neces- 
sary to  decide  upon  the  argument^  whether  this  cUnse 
bf  the  Statute  means  a  person,  actually  a.  bankrupt,  or 
so  treated  by  those,  who  take  out  the  Commission ;  ai 
upon  the  evidence  the  bankruptcy  is  established  dearly, 
and  without  contradiction.  The  construction  attempted 
upon  the  word  **  privately  **  from  the  drcumstance,  that 
one  or  two  individual  creditors  knew  of  it,  would  defeat 
the  act  altogether.  In  Fryer  v.  HebbleihwaUe  there  was 
a.  general  communication ;  upon  which  the  security  could 
Dot  be  considered  privately  taken  within  the  meaning  of . 
the  act :  but  this  is  clearly  within  it 


The  consequence  is,  this  proof  must  be  expunged ;  and 
under  the  circumstances  it  would  be  too  much  to  hold, 
that  the  creditors  should  not  review-  the-  choice  of  as- 
signees (77). 

(77)  Ex  parte  Thompson^  notes,  158,  and  XlV,  85. 
aule,  Vol.  I,   157;  see  the      Ex  parte  Kirk,  the  next  cM»e^ 


IBOD.  KIRK,   Ex  parte. 

Jan.  18IA. 

A  Bankrupt      T^HIS  Petition,  presented  by  a  bankrupt,  praying,  that 

could  not  su-  ^jjg  Commission  against  him  may  be   superseded, 

persede  his       ^^^^  ^y^^^  ^j^^  Commission  issued  on  the  30th  of  S^ 

hv  imneaishi       Member,  1806 ;  and  that  the  Petitioner  surrendered,  and 

the  petitionioff  s^^ini^^ccl  to  be  examined   under  the  Commission;  but 

creditor's  debt  always  protested  against  the  legality  of  it. 

on  the  ground  The 

of  a  security 

taken  privately:  the  remedy  under  the  sUtute  5  Geo.\L  c.  30.  «. ^4. 

being  given  to  some  other  creditor. 

C^ommission  of  Jlankruptcv  aflec  a  considerable   acquiescence^   bv  ^ 

he  Bankrupt  not  sup erse^ied  without  a  trial  at  law. 
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l%e  Petition  farther  stated,  that  the' Petitioner  and         1809. 


Henry  Lees^  then  hb  partner,  in  August,  1805,  drew  a  Ktoit. 
bill  of  exchange  upon  c7(Ea»iie«  £j^y  for  S50/.,  then  due  fyparte^ 
to  them ;  which  was  accepted ;  and  paid  to  John  Fother^ 
giU.  That  bill  being  returned  dishonored,  lAUey  drew 
three  bills  for  84/.  each,  covering  the  former  bill  and 
the  expences,  at  two,  three,  and  four,  months  after 
date,  in  favor  of  Willets,  indorsed  by  him  to  the  Peti- 
tioner, ^d  by  him  to  Fothergill  in  .lieu  of  the  first  bill. 
One  of  the  bills^  last  mentioned,  was  indorsed  by  Fother^ 
gill  to  Spencer,  and  the  two  others  to  Dearman.  Spencer, 
the  bill  being  dishonored,  arrested  JVilleis;  when  /b- 
thergiU  proposed  to  Willets,  that,  if  he  would  give  his 
draft  for  170/.  to  Fothergill,  he  would  stop  Spencer^a. 
farther  proceedings ;  and  pay  the  draft  in  Spencer^a 
hands,  and  the.  second  of  those  three  drafts  for  84/.  each» 
when* due.  Willets  gave  his  draft  accordingly :  but  Fo^ 
ihergill  did  not  give  up  any  of  the  former  bills ;  though 
often  applied  to  :  but  at  the  time,  when  the  Commission, 
issued,  they  remained,  and  still  remain,  in  the  hands  of 
Spencer  and  Dearman  ;  who  claim  the  amount  from  the 
Petitioner,  Willets  and  Lilley.  The  second  bill  for  84/. 
being  dishonored,  Lilley  at  the  instance  of  Father giU 
drew  anothier  biU  for  170/.  in  favor  of  Willets^ 

The  Petition  farther  stated,  that  in  October,  1805,  the 
Petitioner  purchased  in  the  way  of  his  trade  from  Father^ 
gill  a  quantity  of  madder  roots,  which  he  represented 
to  be  Turkey  madder  of  the  first  quality ;  to  be  paid  for 
by  the  Petitioner's  acceptance  at  four  months  after  date ; 
which  Fothergill  pressed  for  immediately ;  and  the  Peti- 
tioner not  having  then  examined  all  the  goods,  declined 
at  first  to  give:  but  upon  JbM^r^7/'s  assurance,  that 
li  in  any  w^ay  they  did  not  answer  the  representation,  he 
would  make  a  reasonable  allowance,  and  it  would  ma- 
terially serve  him,  the  Petitioner  gave  his  acceptance  for 

Vol.  XV.  G  G  265/. 
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1909.  3651.  Of.  Id.  The  madder  roots  {nroved  to  be  IhOeh, 
^^  And  of  very  infenor  quality ;  and  the  Petitigiittr,  having^ 
Ex  parte.  ^^  '^^  proposed  aA  arbitratioB,  was  compdled  to  seD 
them  by  auction  for  73/. ;  haring  given  FatkergUl  notice. 
In  August, '  1806,  FothergiU  arrested  the  Petitioner  for 
the  amount  of  his  acceptance  on  that  account ;  and  in 
September  took  out  the  Commission ;  and  procured  him- 
self to  be  immediately  appointed  provisional  assignee ; 
and  took  possession  of  all  his  (  Petitioner's  )  effects. 

The  Petition  farther  stated,  that  in  October,  before  die 
Commission  had  beei^  advertised  in  the  GaxeHe,  a  treaty 
took  place;  and  the  Petitioner  agreed  to  pay  JFoikergiU 
the  full  amount  of  his  debt  with  interest ;  which  Fotker^ 
gill  agreed  to  accept;  and  the  Petitioner  accordingly 
gave  him  two  notes,  for  2601.,  in  cash  5L,  and  cotton 
twist  of  the  value  of  330/.,  on  account  of  his  debf:  but 
the  Petitioner  always  strongly  protested  against  the 
legaUty  of  such  debt;  submitting  to  it,,  in  order  to  pre* 
vent  the  disgrace  of  a  Commission.  FothergiU  accord* 
ingly  directed,  that  the  Conunission  should  not  be 
advertised. 

The  Petition  farther  stated,  that  the  Petitioner  had  not 
committed  any  act  of  bankruptcy ;  that  FothergiU  had 
received  two  bills,  including  the  bills  for  170/.,  .to  die 
amount  of  1107/.  Os.  Id.  and  his  original  debt  did  not 
exceed  375/. ;  and  when  the  Commission  issued,  there 
were  bills,  given  to  him  on  account  of  his  demand  out- 
standing, &r  exceeding  his  debt ;  which  bills  he  had  paid 
away  for  full  consideration :  viz.  two  of  1 70/.  each  t» 
Patten, ;  and'  one  of  84f/.  to  Spencer ;  which  bilk  re* 
mained  in  their  hands  at  the  time  of  the  bankruptcy; 
Patten  having  given  notice  to  the  petitioner  not  to  JMy ; 
and  the  petitioner  did  not  at  the  date  of.  the  bankruptcy 
owe  FothergiU  any  debt ;  he  having  received  from  the 
[  ^467  ]      *bilk  paid  away  a  much  larger  sum  than  was  due;  and 

the  petitioner  is  still  liable'  to  the  holders. 

Mr. 
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'  Mr.  Hart  imd  Mr.  HHUam  Agar,  in  support  of  die 
Petition,  contended,  upon  the. circumstances,  that  there 
was  no  debt,  due  to  the  petitioning  creditor ; .  but  sup* 
posing  a  debt  to  have  been  contractedi  it  was  gone,  by  the 
effect  of  the  transaction  between  him  and  the  bankrupt, 
under  the  Act  of  Parliament  (78);  and,  the  petitioning  cre- 
ditor's debt  being  gone,  the  Commission  could  hot  stand. 


1809; 


KlRK, 

Exporter 


Sir  Samuel  Romitty  and  Mr.  Heald,  for  the  Assignees^ 
urged  the  hardship  upon  them ;  chosen,  after  the  Com- 
mission was  in  a  course  of  execution ;  acting  band  fide 
for  the  creditors ;  but  having  no  connection  with  the. pe- 
titioning creditor ;  distinguishing-  this  from  the  late  case 
Ex, parte  Paxtan (79);  the  Statute  not  intending  to 
give  this  advantage  to  the  bankrupt :  on  the  contrary 
declaring  the  transaction  between  him  and  the  creditor 
to  be  an  act  of  bankruptcy;  upon  which  any  other  ere- 
dkor  may  take  out  a  Commission.  They  also  cited 
Garrat  v.  Bkldulph  {SO)y  and  as  to  the  acquiescence. 
Ex  parte  Nuit{8\). 


The  Lord  Chancellor. 
This  is  an  application  by  a  bankrupt  to  supersede  the 
Commission ;  which  issued  against  him  in  the  year  1806: 
under  which  Commission  he  surrendered ;  protesting  how- 
ever against  its  validity  upon  different  grounds ;  that  he 
had  not  committed  any  act  of  bankruptcy ;  and  that  he 
did  not  owe  40/.  to  the  petitioning  creditor.  The  bank- 
rupt, submitting  to  the  Commission,  had  ai;i  opportunity 
of  putting  in  issue  those  circumstances.  He  might  either 
*  have  brouglit  an  action;  or  have  presented  a  petition 
immediately.    Instead  of  adopting  either  of  those  modes, 

he 

(78)  Stat.  5GeoAL  c.30.  (80)   2  Mont.  Bank.  Law, 
f .  24.  App.  160. 

(79)  Ante,  461;    see  the  (81)  1^4/^.102. 
references. 

GG2 


[•468] 
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1809. 


Kirk, 
Ex  parte. 


DistincUoD  be- 
tween the  ap- 
plication of  a 
creditor  and 
that  of  the 
bankmpt  to 
mpersede  the 
Commission    . 
upon  a  prior 
act  of  bank- 
rnptcy,  &c. 
Whether  that 
is  competent 
to  the  bank- 
rupt, ^iMere. 
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he  permits  the  Coimnisaion  to  take  that  oonrae,  which  it 
must  inevitably  take ;  involving,  not  the  asaignees  only, 
but  third  persons,  in  the  consequences ;  unless  be  inter- 
poses by  some  measure  more  effectual  than  a  mere  verbal 
protest.    The  objection,  that  the  bankrupt  had  nqt  the 
means  of  disputing  his  Commission,  and  is  therefore  to 
be  considered  as  having  stood  by  under  that  necesnty, 
rather  than  as  submitting  tait,  has  been  urged  without 
success  in  stronger  cases ;.  even  upoh  a  cajutal  prosecu- 
tion At  the  Old  Bailey.    In  many  instances  the  Court  has 
been  obliged  upon  the  appHcation  of  third  persons,  cre- 
ditors, to  supersede  the  Commission,  on  the  ground  of.  a 
prior  secret  act  of  bankruptcy  {82);  subjecting  to  all  the 
hardship,  that  must  ensue,  the  assignees  and  purchasen; 
where,  as  it  was  clear,  that  a  prior  act  of  bankruptcy 
had  been  committed,  there  was  no  probable  question  to 
be  tried#    There  is  however,  as  we  now  know,  a  great 
difference  m  a  Court  of  Law  between  the  application  of 
a  creditor,  and  of  the  bankrupt  for  that  purpose  ( 8S  X 
This  is  an  application  by  the  bankrupt  to  supersede  the 
Commission,    at  the    expiration   of   nearly  two    yean; 
under  circumstances,  with  reference  to  these  assignees, 
hard  beyond  example;  as  the  petitioning  creditor,  who 
is  generally  the  person  to  furnish  the  evidence  of  the 

debt. 


(82)  A  remedy  wa^  ap- 
plied to  this  by  the  Acts 
of  Parliament  46  Geo.  III. 
c.  135,  and  49  Geo.  III. 
c.  121 ;  which  profide,  that 
no  Commission  of  Bank- 
ruptcy shall  be  avoided  by 
an  act  of  bankriiptey,  com- 
mitted prior  to  the  contract- 
iog  of  the  petitioning  cre- 
ditor's debt,  if  he  had  not 
notice  of  such  act  of  bank- 
raptcy,  when  the  debt  to  him 


was  contracted:  the  issoing 
of  a  former  CommissioB; 
though  afterwards  soper^ 
seded,  to  be  deemed  notice;- 
if  it  shall  appear,  that  an  act 
of  bankruptcy  had  been  aa- 
tually  committed.  This  b 
adopted  by  statute  6  Geo.  TV. 
c.  16.  f.  19,  omitting  the  pro- 
vision as  to  notice. 

(83)  See  Bmlioek's  Cue, 
1  Taunt.  71.  Ante,VgL  XIV, 
452. 


^ 
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debt,  has  twice  pledged  himself  by  his  oath  to  a  debt         180i>. 
for  money  lent  and  advanced,  and  goods,  sold  and  de-        kTT^ 
livered;  so  as  to  mislead  every  one,  except  perhaps  the      Ex  pari: 
bankrupt  himself.    Am  I  to  supersede  the  Commission, 
at  the  hazard  of  all  the  mischief,  that  may  ensue,  with- 
out giving  an  opportunity  of  tr3dng  its  validity ;  undes 
circumstances  by  no  means  clearly  shewing,    that  this^ 
petitioning  creditor's  debt  may  not  be  sustained;  there 
being  at  least  a  probable  cause  of  action  for  the  goods 
sold;  and  that  much  fortified  by  the  time,  that  has  been    ' 
suffered  to  elapse  ? 

With  regard  to  the  objection  upon  the  Statute  ( 84), 
whether  the  point  has  been  decided,   or  not,   my  opi- 
nion is  very  clear  upon  it.     Fothergill,  the  petitioning 
creditor,  took  security  for  his  debt;   and  directed  his 
agent  not  to  proceed  in  the  Commission.    The  question 
upon  that  is,  whether  it  is  competent  to  the  bankrupt  to 
complain  of  it.     It  is  true,  in  general  cases,  where  a    Iq  general 
debt  is  cut  down  by  the  policy  of  the  Law,  the  complaint  cases,  where 
may  be  made  by  particeps  criminis :   but  the  mischief  ■  ^^^^  *•  ®^* 
and  prejudice  to  third  persons  is  the  consideration  of  the  "®^"*  ^7  *"• 

relief  (85).    The  intention  of  this  Act  of  Parliament  is,  ;       \, 

law,  the  com* 

not  that  the  bankrupt  himself  should  petition;  who  cannot  pii^Q^  Qgy  ^e 
issue  another  Commission;  but  that  any  other  creditor  may  by 
supersede  theCommbsion;  and  take  out  another;  making  CrimmiM. 
that  very  transaction  the  act  of  bankruptcy ;  as  he  may 
have  no  other ;   and  under  that  new  Commission  there 
is  authority  to  call  back  the  payment,  estate,   debt,  or 
security ;  whatever  it  may  be. 

Therefore  dismiss  tl)is  petition ;  and  let  them  bring  an 
action ;  in  which  also  the  qi^estion,  whether  the  debt  is 
gone  at  Law,  may  be  triedt 

(d4)  Sut.  5  Geo.  II,  c  30i  Matktr^  Vol.  Ill,  373,  and 
s.  24.  ti^e  note,  374. 

(85)  See  ante,     Ex   parte 
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1809. 
Feb.  6th. 
Assignee  in 
Bankruptcy 
romoTedy  and 
charged  with 
interest  at  5/. 
per  cent,  (he- 
fore  statute 
49  Geo.  III. 
c.  121.  f.  4.) 
for  money  paid 
in  at  his  hank- 
er's  to  his  ac- 
county  and 
used  as  his 
own  property. 


[  ♦471  ] 


TOWNSHEND,  Ex  parte. 

n^HE  object  of  this  petition  was  to  remove  asangnees 
under  a  Commission  of  Bankruptcy  and  to  charge 
interest  for  money^  part  of  the  bankrupt's  estate,  received 
by  one  of  the  assignees,  paid  in  at  his  banker's,  to  his 
own  account,  and  used  as  his  own  property. 

Sir  Samuel  RomiUy  and  Mr.  Hornet  in  support  of  the 
petition :  Mr.  BichardSf  for  the  Assignees. 

The  Lord  Chancellor. 
I  made  the  Order  for  charging  the  assignees  under  this 
Commission  of  Bankruptcy  with  interest  Kt  5  per  eenL\ 
feeling  it  to  be  indispensably  necessary  te  act  upon  the 
rule,  that  an  assignee  in  bankruptcy,  who  chooses  to  pay 
a  balance,  in  his  hands,  in  that  character,  to  his  own 
private  account  at  his  banker's,  must  be  considered  u 
making  use  of  the  money ;  and  that  circumstance  akme 
calls  for  interest  at  the  rate  of  5/.  per  ceni. ;  and  clearly, 
it  ought  to  be  so  for  several  reasons.    First,  if  the  as- 
signee should  fail,  that  money,  placed  at  his  btoker's  to 
his  own  account  would  be  his  estate,  not  that  of  the 
bankrupt.     If  the  assignee  should  die,  not  leaving  assets 
to  pay  all  his  debts,   that  money  would  be  part  of  his 
assets ;  in  which  the  estate  of  the  bankrupt  would  only 
share  with  bis  other  creditors.     The  money  therefore, 
placed  in  that  situation,  is  not  safe  for  those,  to  whom  it 
belongs.    Farther,  it  is  well  known,  that  generally,  trades- 
*  men  must  have  money  in  the  hands  of  their  bankers; 
and  if  the  business  of  this  tradesman  required  a  sum  of 
1000/.  to  be  at  his  banker's,  that  amount  of  the  bank- 
rupt's estate,  placed  there,  saved  him  the  employment  of 
1000/.  of  his  own  in  that  way.     There  is  however  a  con- 
siderable 
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siderable  difference  between  an  assigneei  paying  in  to  1809. 

his  own  account  at  his  banker's  a  sum  of  money,  part  ""^^"^ 

of  the  bankrupt's  estate,  not  taking  care  to  ear-mark  it  j^  parU, 
by  paying  it  to  a  particular  account,  which  many  honest 
men  might  do,  and  knowingly  making  use  of  it.  There- 
fore, as  the  affidavit  of  this  assignee  was  not  inconsistent 
with  the  possible  fact,  that  this  money  might  have  been 
turned  by  him  over  and  over  again  for  his  own  use,  I 
gave  him  an  opportunity  of  explaining  it ;  which  he  has 
not  done. 

Under  these  circumstances  therefore,  the  former  as- 
signees having  been  actually  discharged  for  this  very  rea* 
son,  using  money,  part  of  the  bankrupt's  estate,  as  their 
own,  and  new  assignees  chosen  in  execution  of  the  prin* 
ciple  respecting  such  use  of  the  property,  no  substantial 
reason  appearing  for  not  having  made  this  money  the 
subject  of  dividend,  being  taken  by  this  person,  one  of 
the  new  assignees,  placed  by  h^n  at  his  banker's,  used 
as  his  own  money,  his  clerk  furnished  with  authority  to 
draw  it  out,  as  he  pleased,  and  actually  doing  so,  I  must 
by  enforcing  this  rule,  if  possible,  convince  persons, 
standing  in  the  situation  of  trustees,  as  assignees  in  bank- 
ruptcy, that  they  are  not  to  make  use  of  the  bankrupt's 
estate  for  their  own  private  purposes.  For  that  reason . 
alone  I  shall  direct  a  meeting  to  be  cajled  for  the  purpose 
of  choosing  an  assignee  instead  pf  that  one,  who  has 
made  this  use  of  the  property.  The  other  assignee  has 
not  used  the  money  himself;  and  is  only  to  be  charged 
with  negligence  in  permitting  his  co^assignee  to  do  so. 
♦  Therefore, .  to  mark  the  distinction,  I  do  not  think  it  [  •^TS  ]  , 
right  to  remove  him  (86 ). 

(86)  See  ante,  Hilliard^t  case  of  executors.  By  the 
Case,  Vol.  I^  89,  aod  the  Act  of  Parliament,  6  Geo^ 
notes,  90,  99.  Asfibumkatn  IV,  c.  16,  s.  104,  the  Com- 
V.  Thompsoh f\lH,  402,  the     missioners    are    required   to 

charge 
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1809.         charge  any  assignee  with  in-     employed  for  his  own  beiie- 

^^^^  terest  at  the  rate  of  20/.  per     fit,   or  permitted   to    be  lo 

TowNSHEND,  ^^^    ^^j.  ^^    ^^^    ^    ^j^     retained    or    employed    by 

*^     *       amount  of  100/.,  p9rt  of  the     any  Co-assignee* 
bankrupt's  estate,  retained  or 


1808.  BROWNE,  Ex  parte. 

Ffib.lOih. 
Proof  in  Bank.  npHE   petition  stated,  that   in  May,    1807,    W4lliam 
mptcyundera  ■■■    Hanslip,  a  tanner,  at  5/rarf4roo*e,  being  informed, 

7       ^.    that  one  of  the  petitioners  was  about  to  strike  a  dodcet 
more  than  the  * 

debt  exnanir.  ^^^^  ^*™»  *^^^  being  much  embarrassed,  wletnt  to  con-» 

ed :  bnt  seen-  ^^^  Henry  Jeffries  ;  who,  being  a  creditor  to  the  amount 
rity  or  satis-  of  only  SOO/.,  requested  Hanslip  to  give  him  a  bond 
faction,  taken  for  300/. ;  admitting  that  was  more  than  the  debt ;  but 
after  a  Docket  suggesting,  that  it  would  enable  him  to  cover  his  de- 
stmck,  not  fol-  mand  in  tj^g  event  of  a  Commission ;  which  bond  was 
owe      y  a     executed  accordingly,  in  the  penal  sum  of  600/.,  to  se- 

i;^*""?*^^"'  cure  800/.,  dated  the  9th  of  May,  1807-  On  the  4di 
thoogh  It  can-    ^    ^  ^ 

not  be  retain-  ^  August  a  Commission  issued  against  HansUp  on  the 
ed,  and  may  petition  of  Jeffries.  That  Commission  was  never  pro- 
amonnt  to  a  ceeded  in:  but  Jeffries  caused  a  deed  of  trust  to  be 
Contempt,  was  prepared,  dated  the  14th  of  August  /  assigning  aU  the 
not  within  the  property  of  the  bankrupt  to  Jeffries    in  trust  for  the 

'^h^  ^T:  ^^'  benefit  of  all  the  creditors,  and  as  to  the  surplus  (ot 
c.  30.  f .  24.        ^,      -      ,        ^  '^ 

The  original     *e  bankrupt. 

debt  therefore 

not  forfeited.        *  The  petition  farther  stated,  that  the  trustees  under 

[  ♦47S  ]      that  deed  possessed,  and  disposed  of,  the  whole  proper^. 
The  Commission  was  superseded  on  the  19th  of  Septem- 
ber ;  and  on  the  3d  of  October  another  Commission  is- 
sued on  the  petition  of  Philip  Hurd, \undej.whKh  Jef- 
fries was  chosen  one  of  the  assignees  with  this  i>etitioner; 

Under 
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Under  that  Commission  a  debt  of  62U.  was  proved  by  1800. 

Brooks f  as  assignee  of  the  bond  to  Jeffries.  ^  ^^''^ 

Exporter 
The  petition j  stating  misapplication  of  the  property 

in  various  instances^  prayed,  that  the  proof  of  brooks 
and  others  may  be  expunged ;  that  Jeffries  may  be  re^ 
moved  from  the  office  of  assignee;  and  that  new  as- 
signees may  be  appointed,  &c.  The  petition  stopd  for 
judgment 

,        The  Lord  Chancellor. 

It  does  not  appear  in  this  case,  whether  a  docket  was 
actually  struck,  when  the  security  was  obtaiped  by  Jef' 
fries :  a  fact,  material  with  reference  to  two  cases.  Ex 
parte  Thompson {9!1\  determined  by  Lord  Thurlow;  and 
Ex  parte  Geflge{88)f  by  Lord  Rosslyn;  whose  opinion 
was  that,  if  after  a  docket  struck  the  creditor  takes  ser 
curity  or  satisfaction,  though  no  Commission  issues,  the 
efifect  of  that  transaction  is,  not  only  a  forfeiture  of 
what  was  so  received,  and  an  act  of  bankruptcy,  but 
that  all  the  penal  consequences  under  the  Act  of  Par- 
liament (89  )  attach.  That  deci3ion  is  founded  upon  the 
case  Ex  parte  Thompson;  which  is  no  authority  for  that 
doctrine.  Lord  ThurlQw  compelled  a  person,  who  had 
so  dealt,  after  a  docket  struck  for  the  purpose  of  taking 
out  a  Commission  against  one  party,  the  acceptor  of  the 
Bill,  and  a  Commissipn  actually  issued  against  the  drawer, 
*  to  refund  what  had  been  received:  but  that  judgment  [  *474  ] 
does  not  involve  the  consideration,  much  less  a  decision, 
of  the  point,  whether  the  creditor  was  restored  to  the 
situation,  in  which  he  was  before,  with  regard  to  his  old 
debt ;  appearing  to  decide  only,  *  that  he  should  not  keep 

what 

'    (87)  Ante,  Vol.  I,  157.  .  visioD  extended  to  the  case  of 

(88)  Ante,  Vol.  Ill,  349.  a  docket  by  stat.  6  Geo.  IV. 

.    (89)  Stat,  d  Geo.  II.  c.  30.  c.  16.  f .  8. 
s.  24,  repealed  :  but  the  pro- 
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1809. 


Browne, 
Ex  parte. 


what  he  had  obtained  under  those  circunuitaiioes.  The 
expression  of  the  Statute  is,  '^  after  issuing  of  any  Cbw- 
*'  mission  '^  (  90 ) ;  and  I  agree  with  Lord  Rosslyn,  that  aU 
the  mischief,  which  the  Legislature  intended  to  prevent 
is  established,  if  the  creditor  is  at  liberty  to  take  the 
satisfaction  or  security  after  striking  a  docket:  but  mj 
opinion  is,  that  I  have  no  right  to  consider  a  docket 
struck  as  the  issuing  of  a  Commission;  and  that  the  Le- 
gislature has  not  prohibited  this  Act,  and  attached  to  it 
these  penal  consequences,  imless  it  is  done  after  the  is- 
suing of  a  Commission.  Lord  Rosslyn  obserres,  with 
truth,  that  the  person,  striking  a  docket,  thus  secures 
the  means  of  trafficking  most  improperly  with  the  bank- 
niipt  for  the  period  of  four  days;  during  which  no 
other  creditor  can  take  out  a  Commission.  The  Legis- 
lature however  understood,  that  the  person  striking  a 
docket,  was  to  proceed  to  take  out  the  Commission  forth- 
with: the  construction  of  the  Act  of  Parliament  was, 
that  no  other  creditor  could  take  out  a  Commission :  ami 
then  in  this  jurisdiction  was  interposed  the  rule,  that 
the  docket  should  not  avail,  unless  followed  by  a  Com- 
mission in  a  given  time.  * 

To. the  question,  whether  the^ creditor  can  hold  the 
benefit  of  the  security  he  has  obtained,  the  answer  b, 
that  upon  the  principles  of  a  Court  of  fruity  he  cannot; 
and  farther,-  the  Lord  Chancellor  in  the  exercise  of  this 
jurisdiction  having  interposed  that  period,  during  which 

the 


(90)  See  the  notes,  ante, 
Vol.  I,  158.  XIV,  85,  Wy^ 
daum^t  Case.  Ante,  Ex  parte 
Paxton,  Ex  parte  Kirk,  461,4. 
As  to  the  e fleet  of  an  agree- 
ment for  a  composilioD  after 
a  docket  struck,  preventing 


that  creditor  from  taking  oat 
a  Commission,  if  the  time  has 
elapsed,  under  an  Order  bj 
•  Lord  ThurUno  (in  Mr.  £%*« 
Collection),  sec  Ex  parte 
Masterman,  post.  Vol.  XVII  I, 
2J)8, 
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the  creditor  should  have  the  opportunity  of  receding  from         1H09. 
his  purpose^  the  act  of  taking  security,  and  thus  evading      Browne. 
the  object  of  the  Legislature,  by  abuse  of  the  process,      Exparie* 
intended  for  the  benefit  of  the  creditors,  generally,  might 
perhaps  be  represented  as  a  gross  contempt:    yet  the 
conclusion  does  not  follow,  that,  as  the  security  is  under 
such  circumstances  to  be  cut  down  upon  equitable  prin- 
ciples, and  the  transaction  amounts  to  a  contempt,  there** 
fore  the  Act  of  Parliament  attaches.     Upon  this  alone 
therefore  I  have  no  difficulty  in  declaring,  that  Brooks, 
the  assignee  of  this  bond  to   secure  the  sum  of  300Z> 
cannot  insist  upon  proving  more  than  the  sum  of  200L : 
which  was  due  to  Jeffries,  when  he  took  the  bond:  but^ 
when  it  was  agreed  by  all  the  creditors,  that  the  Com- 
mission, which  had  issued,  should  not  be  prosecuted,  and 
an  assignment  in  trust  for  the  creditors  was  substituted^ 
about  the  time  Brooks  is  represented  to  have  advanced 
to  Jeffries  the  whole  sum  of  300/. ;  taking  an  assign- 
ment of  the.  bond ;  and  Brooks  under  the  second  Com- 
mission proved  in  respect  of  that  sum  of  SOO/.  as  mor 
ney  advanced  for  the  use  of  the  bankrupt.    That  bond 
is  to  be  considered  a  nullity :  and  the  proof  under  it  for 
the  sum  of  621/.   must  be  wholly  expunged ;    but  with 
liberty  to  Brooks  to  offer  such  other  proof  under  this 
Commission,  as  he  can  propose. 


The  Order  cleclared  the  bond  a  void  security  (91); 
and  directed  the  proof  to  be  expunged;  with  liberty  to 
Brooks  to  propose  proof  to  the  extent  of  the  original 
debt  to  Jeffries ;  and  ordered  Jeffries  to  be  discharj^ed 
from  being  assignee;  and  to  pay  the  costs  of  superseding 
the  former  Commission. 

(01)  See  £spari€  Paxion,  ante,  461. 
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1309,  StMPSOU r  E^  parte. 

Feb.  lOtk. 
Affidavit  in  nf^HE  Petition,  which  stood  for  judgment,  stated,  that 
Bankruptcy  a  Petition  had  been  presented  in  June  last ;  pray- 
ordered  to  be  j^g,  that  a  Comfnission  of  Bankruptcy  may  be  super- 
taken  on  ne  ggj^j ,  ^^g  |>ei|jg  a  fraudulent  and  concerted  Commission, 
'  •  ^  against  a  person,  who  was  not  a  trader ;  and  that  the 
daloiis ;  with  certificate  may  be  staid, 

costs  at  be- 
tween attorney      Th^  Petition  farther  stated,  that  in  support  of  that  Per 

and  client         tition  an  affidavit  was  filed  by  the  solicitor,  concerned  in 

it,  containing  matter  and  charges  of  a  criminal  nature, 
reflecting  upon  these  petitioners,  and  very  prejudicial  to 
their  character  and  reputation,  not  only  false  and  un- 
founded, bi|t  irrelevant  and  scandalous,  as  well  as  imper« 
tinent.  The  Petition  prayed,  that  the  said-  affidavit  may 
be  taken  ofiT  the  file :  pr,  that  the  scandalous  and  im- 
pertinent charges  md  matters,  contained  therein,  may  be 
expunged;  and  that  the  said  solicitor  may  be  ordered 
to  pay  the  costs. 

The  affidavits  in  support  of  the  objectioQ  to  the 
trading  stated,  that  the  bankrupt  was  only  an  under- 
writer ;  who  in  that  character  cannot  be  a  bankrupt  (92): 
those  on  the  other  side  representing  him  also  as  an  in- 
surance broker,  and  a  bill  broker*  The  passage  chiefly 
olgected  to,  as  scandalous,  asserted,  that  a  parQr,  who 
supported  the  Commission,  was  one  of  a  gang  of  swind* 
ler3»  who  attended  at  Lhyd's  Coffise-house,  &c. 

The  'Lord  Chancellor.  * 

This  is  the  first  appUcation  of  the  kind  in  bankruptcy. 
With  regard  to  its  object  there  are  some  general  prin- 

dples, 
(02)  Ek  parte  Bell,  ante,  355. 
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ciples,  which  cannot  be  doubted.   If  that,  which  is  stated,         1809. 
is  material  to  the  issue,  it  may  be  false ;  but  cannot  be      ^  ^^^^^ 
scandalous :   if  relevant,    it  is  not  impertinent :    though      j^  narte  * 
scandalous  in  its  nature,  if  relevant  and  pertinent,  it  can-    Allegations* 
not  be  treated  as  scandalous ;  and,  if  false,  it  must  be  material  to  the 
dealt  with  in  another  way :  but,  if,  irrelevant,  and  espe-  issue,  are  not 
cially  if  also  scandalous,  there  would  be  much  reason  to  importioent; 
regret,  that  a  Court  should  not  be  armed  with  the  power  "*^'  *^"*8?  "- 
to  protect  parties  from  the  expence,  and  its  records  from    .      *    tli      h 
the  stain,  which  too  frequently  arise  from  the  introduction  ^|j^-  ^^y  ^ 
of  irrelevant  and  scandalous  matter  upon  affidavits  in  this  h]ge,  and,  of 
jurisdiction.  whatever  na- 

ture, are  not 

Having  read  the  affidavit,  which  is  the  subject  of  this  «candaIoas. 
application,  I  can  find  no  ground,  upon  which  the  greater 
partT  of  it  can  be  represented  as  material :  nor  can  I  con- 
ceive,  how  a  great  part  can  be  described  as  not  scan- 
dalous ;  bearing  most  cruelly  upon  character.     Upon  the 
question,  whether  I  have  the  power  to  grant  this  relief 
in  bankruptcy,  I  have  no  doubt  whatsoever,  and  I  do  not 
think,  with  reference  to  this  subject  of  scandal,  in  pro- 
ceedings either  in  causes,  or  in  bankruptcy  ( 93 ),   that 
any  appUcation  by  any  person  is  necessary.     The  Court    Scandalous 
ought  to  take  care,  that  either  in  a  suit,  or  in  this  pro-  "*^^^^  ••  »•• 
ceeding,    allegations,    bearing    cruelly  upon    the    moral  ^ 
character  of  individuals,  and  not  relevant  to  the  subject,  ^^^^1  charac- 
shall  not  be  put  upon  the  record.  I^r^  guj  qq^ 

relevant  to  the 
I  caiinot  after  this  explanation,   find,  what  was  that  subject,  to  be 
interest,  or  materiality,  which  made  it  fit,  that  a  grent  expunged  from 
part  of  this  affidavit,  filed  in  support  of  the  former  Pe-  ^«  Record, 
tition,  should  be  upon  the  record.     A  very  considerable 
proportion    of  it  is  perfectly  imnrtaterial  and  irrelevant,  .,,«(-- .  ^^ j 
though  not  scandalous ;  and  of  that  some  part  is  of  such  without  an 
a  nature,  that,  not  being  material  or  relevant,  it  must  be  application, 
considered  scandalous ;  and  thb  very  unfortunate  circum- 
stance 

(93)  See  ante,  Vol.V,  656.     Coffin  v.  Cooper,  Vol.  VI, 
414;  and  the  notes. 
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1809. 


Simpson, 
Ec  partem 


Stance  occurs  in  it:  $xi  assertiooi  to  clearly  not  the  £»ei, 
that  it  must  be  attributed  to  mistake.  The  best  covaXf 
that  can  be  taken,  is  to  order  the  person,  against  whom 
this  Petition  is  presented,  to  pay  the  costs,  actually  out 
of  pocket;  and  that^  after  paymient  of  ihose  costs,  ibe 
affidavit  shall  be  taken  off  the  file,  as  irrelevant  and 
scandalous. 


The  Order  directed  the  solicitor,  who  made  the  aflt 
davit,  within  fourteen  days  to  pay  the  costs  of  the  ap- 
plication, and  all  the  costs,  out  of  pocket,  to  be  taxed 
as  between  solicitor  and  client ;  and  that  after  payment 
of  those  costs  the  affidavit  should  be  taken  off  the 
file  (94). 


(Q4)  Anon.  3  Ves.  4*  Bea. 
93.  In  Ex  parte  Stewart , 
2d  September,  1816,  the  Lor4 
Chancellor  ordered  an  affida- 
vit in  bankruptcy  to  be  taken 
off  the  file  for  scandal  and  im- 
pertinence, with  costs ;  which 
his  Lordship  said,  are  always 


given  upon  thia  ground  ss 
between  attorney  and  client; 
and  he  had  found  a  precedent 
for  that  'as  long  ago  as  Lord 
Hdrdwich^i^  time;  though  it 
bad  been  doubted  in  his  own 
time. 


In  Hilary  Term  1809  Mr.  Thomson  was  appointed 
a*   Master    in    Chancery    upon     the    resignation     of 

Mr.  POPHAM. 
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49  GEORGE  III.   1808-9. 


1B08. 

DEWDNEY,  Ex  parte.  '^imi^^ 

SEAMAN,  Ex  parte.  j^^  31^^ 

Feh.^d. 
rpHE  first  of  these  Petitionsi  presented  by  the  assig-    Adebt^wUeh 

nees  of  Benjamin  Dewdney^  a  bankrupt,    stated,  could  not  be 
thait  for  several  years,  previous  to  1793,  and  afterwards,  '©corered  in 
the  bankrupt  was  employed  by  Edward  Roffey^  fanner,  ***  /® 
ais  agent  in  buying  and  selling  cattle.      In  1793  upon    5  ^    Statnto 
a  settlement  of  accounts  between  them  a  balance  of  900/.  Qf  Limitations, 
appeared    to   be    due  to  Roffey  ;    for  which  sum    the  nor  in  Equity 
bankrupt  gave  his  promisory  note,   dated  the  28th  of  by  andogy  to 
March f    1793,    payable  on  demand  to  John  Roffey  or  »^»  "ot  admit- 
order,  with  interest  at  4t  10^.  per  cent.    The  bankrupt  *®*  ^^^^J  • 
continued  to  act  as  agent  for  Bxffey  until  his  death  in  »    . 
1797;  and;  as  they  were  upon  terms  of  great  intimacy, 
never  made  any  charge,  or  received  any  payment  or  sa- 
tisfaction, during  the  life  of  Roffey  or  since  his  death 
on  account  of  such  agency :  nor  was  any  demand  made 
for  payment  of  the  note  :    nor  any  payment  made  on 
account  of  either  principal  or  interest.     The  Commission 
*  issued  in  1805.    The  bankrupt  in  his  examination  took      [  *480  ] 
no  notice  of  the  note ;  believing,  that  Roffey  never  meant 
to  claim  under  it ;  and  intended,  that  it  should  be  con- 
sidered   as    given   up.     After  two  dividends  of   seven 
shillings  and    five  shillings  had  been    made,    and  the 
bankrupt   had   received   the   sum  of  250/.,    as  his  al- 
lowance,   at  a  meeting  in  1807^    for    the    purpose    of 
declaring  a  final  dividend,  a  claim  was  brought  forward 


480 
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Sbwdnet, 
Ex  parte. 
Seaman^ 
Exparie^ 


[•481] 


by  John  Roffey,  as  one  of  the  admmbtrators  of  Edward 
Rqffey,  to  be  admitted  to  prove  1393^  Ss.  9d.  for 
principal  and  interest,  due  on  the  promisory  note*  The 
diuidend  being  adjourned,  at  a  subsequent  priTate 
meeting  the  claim  was  allowed ;  and  the  proof  was  after- 
wards admitted.  No  evidence  was  produced  of  any  ac- 
knowledgment,  or  any  other  circumstance,  that  would 
take  the  note  out  of  the  Statute  of  Limitations.  The 
Petition  therefore,  suggesting,  that  the  debt  was  com- 
pletely barred  by  the  Statute  long  before  the  attempt 
to  set  it  up,  and  that  from  the  circumstances  there 
was  every  reason  to  believe,  that  Edward  Roffey  coih: 
sidered  the  debt  as  satisfied,  and  never  meant  to  claim 
it,  prayed,  that  the  proof  should  be  expunged. 

The  bankrupt  by  his  affidavit  confirmed  the  fiiet% 
alleged  in  the  Petition;  stating  particularly,  that  he, 
being  upon  very  intimate  terms  of  friendship  with  Edward 
Eoffey^  did  not  during  the  whole  time  the  deponent 
acted  as  agent  make  any  charge  for  his  time  and  trouble; 
or  receive  during  Roffey\  life  or  since  his  death  any 
sum  of  money  whatsoever  in  payment  or  satisfaction  for 
his  time  and  trouble  in  transacting  such  business ;  and 
Edward  Roffey  did  not  from  the  time,  when  die 
deponent  gave  him  the  note  to  the  death  of  Roffey 
demand  payment  of  the  note :  nor  was  any  part  thereof 
paid :  nor  was  any  interest  thereon  ever  paid  after  the 
S8th  of  March,  1793 ;  and  that  no  evidence  was  pro- 
duced to  the  Commissioners  of  any  acknowledgment,  or 
*  other  circumstance,  to  take  the  note  out  of  the  Statute; 
and  the  deponent  had  every  reason  to  believe,  that  Ed^ 
ward  Roffey  considered  the  debt  as  satisfied ;  and  never 
meant  to  claim  or  set  up  any  demand  for  it  against  the 
deponent. 


The  affidavit  of  John  Roffey  stated,  that  in  March, 
1807,  the  note  was  found  among  some  papers,  which  bad 

not 
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not  been  previously  inspected ;  that,  the  deponent  pro- 
ducing the  note  to  the  bankrupt^ '  and  charging  him  with 
dishonesty  in  taking  advantage  of  the  accident,  that  th^ 
note  was  not  sooner  produced,  he  seemed  very  much  con- 
fused and  agitated;  but  did  not  give  the  least  intimation, 
that  it  had  been  in  any  manner  satisfied ;  and  the  depo- 
nent at  the  same  time  produced  a  memorandum,  found 
with  the  note;  whereby  it  appeared,  that  three  years 
interest  on  the  note  had  been  accounted  for  to  Edward 
Sqffeff  by  the  bankrupt;  which  memorandum  was  dated 
the  28th  of  March,  1796;  signed  by  the  bankrupt;  and 
admitted  by  him  to  be  in  his  hand-writing. 


1808-9. 


DewdniLy, 
Ex  parity 

Sbaman, 

JBxparten 


.  The  prayer  of  the  other  petition  was.  to  be  admitted 
to  prove  under  a  Commission  of  Bankruptcy  in  respect  of 
a  debt,  secured  by  several  promisory  notes,  expressed  to 
be  payable  to  the  petitioner  or  order  seven  days  after 
sight,  with  interest ;  upon  all  which  the  time,  limited 
by  the  Statute  of  Limitations  had  expired. 


Sir  Samtiel  RomiUy  and  Mr.  fVeiherell,  in  support 
of  the  first  petition. 
This  petition  raises  two  questions :  first,  whether  the 
Statute  of  Limitations  (95)  could  be  set  up  as  a  defenqs 
against  an  action  for  the  amount  of  this  note :  if  it  could* 
*  secondly,  whether  it  forms  an  objection  to  the  proof  of 
the  debt  under  the  Commission.  With  regard  to  the  first 
question  this  is  a  debt,  payable  on  demand;  and  ao« 
knowledged  by  payment  of  interest  for  three  years* 
That  makes  it  unquestionably  an  absolute  debt.  Upon 
the  affidavits  there  is  no  colour  for  any  new  assumpsit 
within  the  period,  fixed  by  the  Statute:  the  creditor* 
stating  only  that  the  debtor  looked  confiised,  does  not 
bring  it  within  the  decisions  upon  that  point :  extravagant. 


a« 


Vol.  XV. 


(05)  Stat.  21  Jam.  I,  c.  16,  s.  3. 

HH 
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Ex  parte. 


{*m] 


a»  they  are  (96);  and  the  ba^^kntpt  states^  thai  no  de« 
mandwas  made  upon  him;  that  he  had  a  counter  de- 
mand ;  and  his  belief  was,  that  the  holder  of  the  note 
considered  it  given  up* 

« 

The  decision  of  the  second  point  inTOlves  the  most 
important  consequences.  If,  in  the  instance  of  a  debt 
by  simple  contract,  the  assumpsit,  to  which  the  Statute 
might  be  pleaded,  is  so  far  not  barred,  that  it  may  be 
revived  by  taking  out  a  Commission  of  Bankruptcy,  the 
effect  is,  that  with  regard  to  persons,  engaged  in  trade, 
the  Statute  of  Limitations  has  no  existence.  ^By  taking 
that  course  the  creditor  may  make  available  a  debt, 
Ivhidh  according  to  the  usual  course  of  Law  is  entirely 
gone.  A  trader,  retiring  from  business,  aware  of  the 
Statute,  and  relying  upon  the  faith  of  the  Law,  tnay  have 
destroyed  all  his  receipts  and  vouchers ;  yet  any  creditor 
by  taking  out  a  Commission  might  revive  all  those  debts. 
Why  are  not  debts,  contracted  during  infancy,  equally 
capable  of  being  proved?  That  and  other  analogous 
oases  depend  upon  the  true  principle  of  the  Statute; 
which  is,  that  a  debt,  for  which  no  demand  has  been 
made  for  a  considerable  time,  may  be  presumed  t%  have 
been  satisfied ;  though  the  evidence  may  have  been  de- 
stroyed; and  the  time  has  been  fixed  at  six  years.  It 
*  is  not  to  be  supposed,  according  to  a  common  notion, 
that  the  Legislature  intended  to  enable  a  man  to  defraud 
his  creditors,  by  a  positive  Law  providing  the  means  of 
resisting  an  honest,  conscientious,  claim.  The  debts,  in- 
tended to  be  thus  barred,  are  those,  which  may  be  pre- 
sumed to  have  been  satisfied.  With  that  object  the  Sta- 
tute is  a  legislative  declaration,  that  at  the  expiration  of 
six  years,  if  no  step  to  enforce  the  demand  has  been 
taken,  and  no  acknowledgment  of  the  debt  made,  it  shall 
be  considered  as  extinguished.     Upon  that  principle  all 

cases, 
(96)  See  Baillie  ?.  Sibbald,  ante,  185. 
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^Bses,  having  any  analogy  to  tbijs,  proceed.  Thb  Statute 
has  received^  not  a  strict^  but,  as  a.  remedial  Law,  the 
;no8t  liberal  construction.  Suits  in  Equity  are  not  men- 
tioned in  the  Statute :  yet,  where  a  demand  upon  simple 
contract  can  be  enforced  in  Equity  only,  or,  if  a  Court  of 
JSquity  has  a  concurrent  jurisdiction,  the  benefit  of  the 
Statute  of  Limitations  may  be  had  by  plea,  as  at  Law. 
The  true  criterion,  upon  which  the  proof  in  bankruptdy 
depends,  is,  whether  the  demand  may  be  recovered  either 
by  action  or  Bill  in  Equity;  and  the  omission  of  Commis- 
sions of  Bankruptcy  in  the  Statute  can  no  more  be  a  rea« 
son,  in  this  branch  of  the  jurisdiction,  that  advantage 
should  not  be  taken  of  the  lapse  of  time,  than  the  omis* 
sion  of  suits  in  Equity  is  in  the  other. 


1808-9. 


I>BWI>N£T, 

\Es  parie^ 

Seaman^ 
Egparte^ 


.  By  the  early  Bankrupt  Acts  the  remedy,  given  to  the 
creditors,  was  by  no  means  a  matter  of  right ;  but  de^ 
pending  entirely  upon  the  discretion  of  the  great  Officers 
of  the  Crown;  who  personally  exercised  that  authority 
under  the  Statute  of  Henry  VIII  (97),  which  was  by  the 
Statute  of  EUstabeth  (  98 ),  delegated  to  Commissioners ; 
still  however  continuing  the  effect  merely  of  an  applica- 
tion to  the  discretion  of  the  Great  Seal,  upon  complaint 
*  made  in  writing :  the  amount  and  nature  of  the  debt,  and 
the  circumstances  enabling  the  credit<Hr  to  have  a  Com- 
mission, as  matter  of  right,  remaining  undetermined  by 
any  Statute  previous  to  the  reign  of  George  the  Second. 
As  the  Law  now  stands,  the  petitioning  creditor,  exe- 
cuting the  bond  to  the  Lord  Ciimcelhr,  undertakes  to 
prove  his  debt  at  Law,  if  necessary ;  which  he  may  not 
he  able  to  do ;  if  this  distinction  between  the  remedy 
under  a  Commission  of  Bankruptcy  and  in  a  Court  of 
Law  b  to  prevail. 

Mr. 

(97)  SlaU  34  Si  35  Hen.  VUI,  c.  4. 

(98)  Slat.  13  Eliz.  c.  7. 


[♦484] 
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DBWDNfiTy 

Ex  parte. 

Sbaman, 
JBxjmrie. 


[•4«5] 


Mr.  Fonblanque,  Mr.  Hart,  and  Mr.  Maddock,  finr 
the  Creditor.  . 
The  Statute  of  Limitationa  is  not  applicable  to  casea^ 
arising  in  the  jurisdiction  under  the  Bankrupt  Laws,  upon 
this  principle ;  that  the  debt  may  be  investigated.  By 
the  Bankrupt  Laws  creditors  are  made  subject  to  se- 
veral inconveniences :  priorities  are  lost:  interest  stops; 
but  there  is  no  ground  for  inferring  an  intention  to  ex^ 
dude  a  debt,  due  in  conscience.  An  executor,  who  is 
a  trustee  for  those,  interested  in  the  estate,  has  dis- 
cretion to  avail  himself  of  the  Statute ;  or  not;  as  it 
would  be  against  conscience,  that  he  should  oppose  the 
Statute  to  a  demand,  which  he  is  satisfied  is  still  due.  If 
he  doubts  it,  by  pleading  the  Statute  he  discharges  his 
duty.  The  assignees  also,  standing  in  the  place  of  the 
bankrupt,  with'a  similar  duty  imposed  upon  them;  JFbr  faim 
as  well  as  the  creditors,  have  the  same  discretion ;  in  the 
exercise  of  which  they  should  advert  to  all  the  drcorn* 
stances*  Under  a  devise  for  the  payment  of  debts  a  deb(^ 
barred  by  the  Statute  would  be  included :  Blakeway  v.  Tk^ 
Earl  ofStqff6rd{  99  ).  Jonet  v.  The  Earl  of  Stafford  { 100); 
which  doctrine,  though  disapproved  by  Lord  Hardwicic 
•  in  Lacon  v»  Briggs  ( 1 ),  .and  Ouchterlony  v.  Earl 
Powis{2),  was  considered  by  him  as  established;  and 
was  adopted  by  Lord  Mansfield  in  Trueman  v.  Fenion  (S)« 
A  Le^lative  provision  for  the  same  purpose  should  re- 
ceive a  similar  construction.  The  payment  of  debts' 
must  be  referred  to  all  debts,  due  in  conscience ;  which 
could  not  be  intended  to  be  excluded  without  an  adequate 
reason.  This  Statute  does  not  apply  to  suits  in  the  Ad^ 
miralty  and  Spiritual  Courts ;  and  there  is  nothing  Jn  the 
nature  of  the  proceedings  in  bankruptcy,  requiring  the 

excluaoQ* 


(99)  2P.  lf«/.373. 

(100)  3  p.  m//,  79,  see  80. 
(1)   3i4/j(.  105. 


(2)  Amh.^X. 

(3)  Ccwp.  644  ;  see  543. 
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taclusioii  of  such  a  debt.  The  coUrs^  of  evidence  is 
peculiar:  the  Commissioners  have  ample  powers  to  inves- 
tigate the  claim :  it  is  unnecessary  therefore  to  have  re- 
course to  the  Statute;  interposed  as  a  shield ^om  the 
inconvenience  in  other  jurisdictions,  which  are  prevented 
in  this*  The  proposition,  that  the  .debt  is  barred  by  the 
Stfitute  is  not  correct.  It  affects  only  the  remedy; 
giving  the  debtor  an  opportunity  of  making  a  particular 
defence  against  suits  of  the  description  pointed'  out ; 
confined  to  those  suits;  and  not  applicable  to  a  new 
remedy,  of  a  different  species:  the  debt,  which  pre^ 
viously  might  have  been  recovered  at  any  time  upon  com-' 
petent  evidence,  still  existing,  as  well  in  consideration 
of  law,  as  in  conscience* 


1808-9. 


Dbwdnry» 
Ex  parte, 

Sbamah^ 
Exparie, 


The  description  of  creditors  in  the  Bankrupt  Laws  is 
expressed  in  the  most  extensive  terms'.  The  case  of  i^ 
debtor,  who  should  not  have  the  distribution  of  his  own 
effectr,  must  have  been  adverted  to,  when  the  Statute  of 
Limitations  was  passed ;  and  the  inferience  from  the  si- 
lence  of  the  Act  is,  that  the  specific  remedy-  alone  was 
to  be  barred :  leaving  other  cases  untouched;  with  every 
presumption,  that  would  formerly  have  been  admittedi 
*  Still  open.  The  object  of  a  Commission  of  Bankruptcy, 
an  ^qutfl  division  of  all  the  effects  among  the  creditors, 
according  to  conscience,  including  equitable,  as  well  as 
legal  claimants,  does  not  require  the  application  of  the 
principle  of  exclusion,  however  beneficial  as  a  regulation 
of  private  suits  between  individual  parties.  The  effect 
would  be,  that  the  bankrupt  would  determine,  what 
debts  should,  and  what  shotdd  not,  be  paid. 


[•4861 


In  the  cases  Swayne  v.  WalUnger{i)  and  Quant(fcJt 
T.  England {5)  the  objection  upon  the  Statute  did  not 

preyail 


(4)  2  Str.  746. 


(5)  6  Bur.  2628. 
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Drwdnbt, 
Ex  parte. 

SbAMAK, 


[•4«7] 


prerail  agunst  the  petitioning  cre3itor*8  debt:  Hantetfi 
Case {6)  being  conddered  as  no  aQtbority;  Mnd  it  wK 
held,  that,  the  debtor  himself,  who  might  waive  the  ad« 
vantage,  not  objecting,  but  having  submitted  to  the  Com- 
mission, and  been  examined  under  it,  no  other  person 
could  take  the  objection.  The  law^  as  it  stands  upon 
the  two  latter  authorities,  is  however  confined  to  the  case 
of  the  petitioning  creditor,  whose  debt  is  liable  to  the  ob* 
jectibn ;  which  can  be  made  only  by  the  bankrupt  hiHi- 
self:  the  distinction  perhaps  taken  upon  the  ground,  Aat 
this  Statute  should  be  strictly  pleaded ;  or^  that  the  debt, 
which  is  the  foundation  of  this  process,  at  once  an  ac- 
tion and  execution,  should  be  so  far  established  aa  a  legal 
debt,  by  permitting  the  bankrupt  to  make  the  same  ob- 
jection, that  he  might,  as  Defendant  in  an  action,  have 
raised  by  plea.  If,  however  the  debtor  does  not  raise 
the  objection,  it  is  not  competent  to  the  Commissioners  tdi 
discriminate,  and  reject,  those  creditors,  against  whom  the 
Statute  might  be  pleaded ;  and  it  would  be  singular,  if  a 
debt,  which  might  have  formed  the  foundation  of  the 
Commission,  shouId.be  considered  incapable  of  proof 
under  it.  An  attorney,  though  he  cannot  bring  an  action, 
^  unless  he  has  delivered  his  bill  according  to  the  Sti- 
iute  ( 7 ),  may  take  out  a  Commission  of  Bankruptcy  for 
his  fees ;  while  his  bill  is  under  taxation  by  Order ;  ac- 
cording to  the  case  in  Moseley. 


If  however  the  Statute  of  Limitations  is  to  have  efieci 
in  bankruptcy,  this  debt  may  be  sustained  upon  the  fbm 
of  the  security :  a  note  payable  on  demand ;  upon  which 
no  cause  of  action  accrues  until  demand:  the  only 
period,  at  which  the  Statute  can  begin  to  operate :  to  be 
referred  in  this  instance  to  the  time  of  the  act  of  bank- 

ruptcj 


(6)  Moseley,   37:   reported 
withoat  a  name. 


(7)  SUt  2  Geo.  II.  c.  23. 
s.  22. 
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ruptcy  committed :  the  Commission  being;  considered  an        180B-9. 
action  and  execution  in  the   first  instance  by  all  the    Dg^J^gy 
creditors.  Eg  parte. 

Seaman, 

Sir  Samuel  RomiUy,  in  Reply.  ^  P*'''** 

There  is  a  great  variety  of  debts  that  will  support  a 
Commission  of  Bankruptcy^  to  whidi  the  Statute  of 
Limitations  will  not  apply:  no  inference  therefore  can 
be  drawn  from  the  silence  of  the  Statute  with  respect 
to  Commissions  of  Bankruptcy.  As  to  the  case  of  a 
deed  of  trust,  there  is  considerable  doubt,  whether  that  * 

18  now  the  established  law  of  this  Court ;  and  it  is  ex*- 
tremely  difficult,  to  find  the  principle  of  that  doctrine. 
It  proceeds  upon  a  presumption,  that  the  Statute  of  Li^ 
mitations  has  laid  down  a  false  and  erroneous  rule ;  sup- 
posing, that  no  presumption,  that  the  debt  has  been 
satisfied,  arises  from  the  length  of  time  i  the  Statute  on 
the  contrary  proceeding  upon  the  supposition,  that  such 
a  presumption  is  irresistible.  The  construction  in  those 
cases  is,  that  the  party  means  to  provide  for  the  pa3rment 
of  all  his  debts:  but  the  question,  what  are  his  debts,  « 
remains ;  and  according  to  the  Statute  of  Limitations  those 
♦^are  not  his  debts,  which  from  the  length  of  time,  fixed  [  •488  ] 
by  that  Statute,  are  presumed  to  be  satisfied.  The  fact, 
that  they  are  not  satisfied,  which  cannot  be  proved,  is 
assumed:  but- the  Court  tnight  with  equal  consistency 
assume,  and  assign  ais  the  reason,  that  the  party  meant  ^ 

to  pay  the  same  debt  twice.  The  only  proper  course 
is  to  avoid  the  Statute  by  proving  some  assumpsit  within 
six  years.  Lord  Kenyan,  as  well  as  Lord  Hardwickd, 
expressed  strong  dissatisfaction  with  the  rule,  as  stated 

*  •  •  • 

in*  Peere  Williams;  that  a  trust  for  the  payment  of 
debts  will  sustain  a  claim  against  the  Statute  of  Li- 
mitations. 

Mr.  Richards  ( Amicus  Curue )  said,    Lord  AUanley 

« 

had  expressed  the  same  opuiioii. 

The 
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1808-0.  °  The  Lord  Chancellor. 

« 

s^^  g-^  7%oma«  SeweU  shook  that  doctrine  upon  the  prin* 

Ex  parte.  cvp\e  you  are  now  supporting ;  holding,  that  a  trust  for 

Sbaman,  pajrment  of  debts  would  revive  a  bond  after  the  expi- 

Ex parte. ^  ration  of  twenty  years;  and  stating,  as  the  reason,  that 

-  ,  ^'^^VJ! .    he  did  not  see,  why  it  should  not  be  so,  if  it  would  revive 
a  debt,  witbm 

the  Statute  of  *  ^®^*>  which  the  Legislature  presumed  to  have  been 
Limitations  satisfied.  That  decision  was  afterwards  held  to  be  wrong, 
under  a  trust 

■ 

for  debts,  Reply. 

f^<^re»  In  Quantock  v.  England  the  question  was,  who  should 

make  the  objection,  so  as  to  affect  the  validity  of  the 
Commission:  but  an  objection  to  the  proof  of  a  debt 
may  be  taken,  not  by  the  assignees  alone,  but  also  by  any 
of  the  creditors;  who  are  their  cestuis  que  trust.  It  may 
be  insisted  upon  by  any  person,  standing  in  the  place  of 
the  bankrupt,  and  in  this  instance  the  objection  is  made 
by  the  assignees.  That  case  therefore  is  no  authority 
for  this.  The  case  of  an  attorney,  taking  out  a  Com- 
mission, though  he  has  not  delivered  his  Bill,  h^s  no 
[  *4<89  ]       *  analogy  to  this  question.     The  delivery  of  the  bill  is 

required,  that  the  Defendant  may  be  enabled  to  take  a 
proceeding  for  the  purpose  of  having  the  amount  ascer^ 
tained ;  but  a  Commission  of  Bankruptcy,  in  its  nature 
an  extremely  summary  proceeding,  does  not  admit  that 
delay  :  dispatch  being  of  the  utmost  importance  in  pre- 
venting preference  and  other  fraudulent  proceedings. 

.This  debt  cannot  be  represented  as  becoming  due  only 
upon  the  bankruptcy:  a  debt  by  a  note,  payable  on 
demand,  and  become  an  absolute  debt .  at  least  by  the 
payment  of  interest  for  three  years. 

TAe  Lord  Chancellor. 
Attorney  may       The  case  of  the  attorney  depends  upon  this ;  that,  a 
take  out  a       Commission  of  Bankruptcy  being  a  prompt  remedy,  the 
Commission  of  obiect 

Bankruptcy 
upon  bis  Bill  before  taxation. 
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object  would  be  defeated  by  waiting  a  month  (  8  )•  Upon 
this  point  there  is  a  great  deal  of  negative  evidence ; 
as  I  have  reason  to  beUeve,  creditors  have  in  many  in* 
stances  been  refused  upon  this  objection,  and  there 
has  been  no  appeal  from  the  judgment  of  the  Com- 
missioners. I  understand,  some  cases  may  be  found  in 
th^  office,  which  are  supposed  to  bear  upon  it;  and, 
the  search  not  being  completed,  these  Petitions  must 
stand  over. 


1808-9. 


Dbwdnby^ 
Ex  parte. 

S'BAMAN, 

Ejc  parte. 


The  Lord  Chancelloiu 
The  first  of  these  Petitions,'  by  the  assignees  under  a 
Commission  of  Bankruptcy,  praying,  that  a  sum  of  money, 
which  has  been  proved  as  a  debt  under  the  Commission, 
may  be  expunged,  admits,  that  the  debt  has  not  been  paid ; 
unless  it  wife  satisfied  by  work  and  labour  of  the  bank- 
rupt  I  which  must  have  been  executed  between  March, 
1793,  and  the  death  of  the  creditor  in  1797.  Consider- 
*  ing  the  special  nature  of  the  allegation  in  this  Petition, 
admitting  upon  the  face  of  it,  that  the  debt  is  not  paid, 
unless  it  has  been  in  the  manner  stated,  which  must  have 
taken  place  in  that  period  of  four  years,  between  1793 
and  1797,  it  would  be  tpo  much  to  hold,  that  the  cre- 
ditor should  not  be  at  liberty  to  bring  an  action  ;  to  try, 
what  would  be  the  effect  of  a  plea,  of  the  Statute  of 
Limitations,  where  it  is  admitted,  that  the  debt  has  not 
been  paid,  but  was  satisfied  in  the  manner,  stated  in  this 
Petition.  If  however  the  law  in  bankruptcy  is,  as  is 
contended,  it  would  be  improper  to  put  the  parties  to 
an  action,    for    the    purpose  of  ascertaining,    whether 

a  plea 


1809. 
Jan.  31f#» 


[  •490] 


(8)  Ex  parte  Sutton,  ante, 
Vol.  XI,  163,  and  the  note, 
165.  Post,  XVI,  166.  For 
the  same  reason  ia  Jone$  v. 


Aiephsin,  XVI,  470,  this  ob- 
jection was  not  taken  to  the 
debt,  on  which  the  Writ  of 
Ne  exeat  Re^no  had  issued. 


490 


1808-9. 


Dbwdney, 

Ex  parte. 

Sbaman, 

£xpane» 
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a  plea  of  the  Statute  would  be  «  bar ;  whea  in  tiii 
administration  of  justice  in  bankruptcy  the  Statutt 
would  not  avail  the  bankrupt,  or  any  person  repre- 
senting him. 

This  point  depends/  first,  upon  practice;  secondly, 
upon  decision ;  thirdly,  upon  principle,  and  a  fiiir  con- 
struction of  the  Statutes  of  Bankruptcy.  It  is  represented 
to  me,  that  a  difference  of  practice  ptevails;  that  under 
many  Commissions  the  allegation^  that  the  debt  is 
barred  by  the  Statute  of  Limitations  (9),  has  been  con- 
sidered sufficient  to  prevent  the  proof;  and  that  die 
opinion  of  other  Commissioners  is,  that  advantage  cannot 
be  taken  of  that  Statute,  as  among  the  creditors :  or,  as 
Sir  Jdmet  Mansfield,  arguing  the  case  of  QuatUoct  v. 
England  {10),  puts  it,  the  oldest  debt  maybe  proved, 
if  a  Commission  issues.  There  is  not  miich  weight  of 
practice  on  either  side.  Many  such  debts  have  been 
proved ;  and  there  has  been  no  great  struggle  to  have  the 
proof  struck  out :  but  where,  the  proof  being  tendered, 
the  Statute  is  stated  as  a  bar,  the  admission  of  it  under 
those  circumstances,  submitted  to,  is  rather  a  stronger 
act  than,  the  admission  in  the  other  case  without  anj 
attempt  to  expunge  it. 

I  have  not  been  able  to  find  any  other  decisions  than 
those  which  have  been  cited ;  and  I  cannot  think  that 
there  is  any  considerable  weight  in  them ;  or,  that  the; 
go  so  directly  to  the  point  as  to  afford  a  satisfactory 
ground  for  deciding  this  question  upon  them,  as  autho- 
rities. The  earlibst  case  in  point  of  date  is  Stoayne  v. 
WaUihger  (11);  which  determines  only,  that,  if  as- 
signees in  bankruptcy  bring  an  action  against  a  person, 

who 


(0)  Stat.  21  Jam.  l.  c.  16.  (10)  5  Burr.  2028.  2  Blacks 

«.  3.  702. 

(U)  2  Sir.  746. 
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-who  is  a  debtor  to  the  estate,  aod  the  Defendant  can  say 
no  more  than  that  the  debt  of  the  petitioning  creditor 
under  the  CommiBsion  is  above  six  years  old,  he  cannot 
say  that  with  effect.  That  goes  no  great  length  to  decide 
this  point ;  the  question,  whether  the  Statute  of  Limita- 
tions can  be  effectually  pleaded  against  a  security ,  upon 
the  face  of  it  more  than  six  years  old,  depending  not 
merely  upon  the  date :  secondly,  if  neither  the  bankrupt, 
nor  the  creditors,  having  interests  under  the  bankruptcy, 
make  the  objection,  there  is  no  reason  for  permitting  a 
third  person,  indebted  to«  the  estate  to  nonsuit  the 
assignees  by  merely  shewing  the  original  date ;    as  the 

« 

demand  may  be  supported   by  a   new  assumpsit,    as  a 

I 

iperfectly  good  debt ;  and,  if  not,  there  is  no  reasoh, 
why  a  third  person  should  be  allowed  to  take  this  ad- 
vantage. 


4or 


1808-0. 


DEWDNEYi' 

Ex  partt* 

Seaman,' 
EafaTt9» 


The  case  otQuantocJc  N.England  is  reasoned  thus  in 
the  Report  in  Blackstone  (  13) ;  that  the  Statute  will  not 
vitiate  the  Commission  by  annihilating  the  petitionuig 
creditor's  debt :  ''  the  debt  b  not  considered  as  extin-^ 
**  guished  by  the  Statute ;  but  only  barred  of  its  usual 
'^  remedy :  and  no  objection  can  arise,  if  the  debt  is  not 
''  barred  at  the  time  of  the  act  of  bankruptcy  com^^ 
«  mitted.'* 


•That  expression  occurs  so  universally  in  every  case; 
that  it  is  to  tittle  purpose  at  this  period  to  observe,  that 
*  it  is  not  altogether  correct  In  many  instances  this 
defence  is  given  to  debtors,  who  have  not  paid:  but  thcf 
Statute  was  made  for  the  benefit  of!  those,  who  might 
have  paid ;  though  they  cannot  prove  the  fact.  The  debt 
may,  or  may  not,  be  gone ;  and  the  principal  does  not 
warrant  the  assumption  of  the  fact  universally,  according 

to 


[•^J 


(12)  2  BiackMt.  702. 
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pBWDNBT^ 

Ex  parte* 

S.BAMA^Ny 

EK;jHttiew^ 


to  this  expression.  The  debt  is  not  barred  by  the  Stfl*- 
tute :  but  it  may  be  barred  by  the  fadf  ihat  there  is  no 
new  Assumpsit*  The  reasoning  of  Counsel  is  more  fiiDy 
stated  in  Burrow  ( 13  )•  The  Court  observe,  according  to 
die  Report  in  Blackstone,  that  the  Statute  extinguishes 
not  the  debt,  but  the  remedy :  for  the  least  hint  wiU 
revive  it ;  and  it  lies  only  in  the  mouth  of  the  debtor 
himself  to  take  advantage  of  it ;  he  might  have  applied  to 
supersede  the  Commission^  if  he  had  thought  proper :  but^ 
not  having  done  so,  his  debtor  should  not  be  permitted  to 
avail  himself  of  itf  in  order  ^to  elude  the  payment  of  a. 
just  debt  to  the  assignee^. 


[  •49»  ] 


The  Report  of  Burrows  states,  that  the  Judges  of  that 
day,  of  great  authority,  held,  that  the  objection  could  be 
made*  only  by  the  bankrupt  himself;  and  that  he  had 
waived  it  by  submitting  to  the  Commission ;  and.  therefore 
the  objection  was  not  competent  to  a  third  person.  On 
the  other  side  it  was  insisted,  that  under  a  Commission  of 
Bankruptcy  the  intent  and  spirit  of  the  Statute  of  li*. 
mitations  must  be  regarded ;  which  meant  equally  to  bar 
all  concurrent  jurisdictions;  and  Horsletfs  Case  (14)  was 
relied  on ;  where  upon  an  application  to  supersede  a  Com** 
mission  on  the  ground,  that  the  debts  of  some  of  Ae 
petitioning  creditors  were  liable  to  objection  upon  the 
Statute  of  Limitations,  the  opinion  of  the  hord  Chai^ 
celhr  of  that  day  was,  according  to  the  Report,  that  such 
an  objection  might  be  maintained  as  against  the  peti- 
•tioning  creditor,  or  the  proof  tendered  by  any 'Other 
creditor  under  the  Commission ;  and  proposed  an  issue 
upon  that  point  in  such  a  form,  that  the  question  upon 
the  plea  of  the  Statute,  as  applicable  to  bankruptcy, 
might  be  determined  s  but  it  was  given  up ;  and  the  Com- 
mission was  superseded. 

Though 


(13)  5  Bur.  2678. 


(14)  Mas.  37, 
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-  Though  that*  case  was  cited  from  the  Begisi€r*s  Book* 
by  which  the  Lard  Chancellor's  opinion  appeared  to  be» 
that  the  objection  would  prevdl  against  the  petitioning 
creditor.  Lord  Mansfield  still  disputed  the  authority  of 
the  Report :  but  it  is  more  material,  that  the  subsequent 
case  of  Qujantock  v.  England  concludes  with  the  unani- 
mous opinion  of  the  Court  of  King's  Bench,  that  it 
would  be  competent  to  the  bankrupt  to  make  advantage 
of  this  Statute ;  which  must  be  the  conclusion ;  when  they 
say,  that  it  is  not  competent  to  a  third  person :  and  that 
the  circumstance  of  his  submitting  to  the  Commission 
would  be  an  acknowledgment  of  the  debt.  In  a  sub- 
sequent case.  Fowler  v.  Brown  (15),  Lord  Mansfield 
takes  the  more  broad  ground,  that  the  Statute  of  Limi- 
tations does  not  prevent  a  creditor  from  taking  out  a 
Commission  of  Bankruptcy ;  extending  only  to  the  re- 
medies by  action,  mentioned  in  the  Statute;  but  does  not 
extinguish  the  debt ;  or  take  away  any  other  remedy ; 
which  goes  this  length ;  that  a  Commission  of  Bankruptcy 
is  a  legal  remedy  for  the  recovery  of  debts,  to  which^ 
not  being  mentioned  in  it,  the  Statute  of  Limitations  does 
not  apply;  and  therefore  it  is  not  competent,  either  to 
the  bankrupt  or  any  other  person  to  set  up  the  Statute 
against  the  petitioning  creditor  or  any  other  creditor.  I 
cannot  however  consider  that  dictum  at  Nisi  Prius  as 
an  authority,  overthrowmg  the  unanimous  judgment  of 
the  Court  in  the  other  case. 


1808-9« 


Dbwdnet, 
Ex  parte. 

SaAMAN, 

Expartu 


Considerable  argument  might  have  been  submitted  to 
the  Judges,  who  determined  that  case,  with  regard  to  the 
question,  whether  their  decision  was  put  upon  the  right 
point  The  questions  ought  to  have  been  considered, 
what  should  be  the  decision,  if  the  bankrupt  does  not 
submit  to.  the  Commbsion !  if  he  submits  no  farther  than 

he 


[494] 


(15)  1  Cooked  Bank.  Law,  13 ;  0th.  edit.  21. 
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Dbwdnet, 
£x  parte. 

SSAMAI^y 


Thoagh  a 
Banknipt  dies, 
not  having  siir- 
rendered,  the 
Commission 
maj  proceed. 


he  it  compelled;  or  if  he  cannot  submit  to  it :  if.  Soft  in- 
atance,  he  dies,  not  having  surrendered;  in  whidi  case 
the  Commission  may  proceed  ( 16).  Does  the  Court  mean, 
that  creditors,  coming  forward,  coukl  not  remove  the 
Commission,  which  the  bankrupt  could  have  questioiied 
upon  the  Statute  of  Limitations,  with  a  view  to  take,  out 
another  Commission  upon  another  debt?  Maiqr  cases 
may  be  suggested,  in  which  it  would  be  diflScnlt  to  main- 
tain, that  a  Connnission  must  necessarily  subsist,  aa  the 
bankrupt  did  not  make  the  objection,  which  perhaps  ht 
could  not  possibly  make. 


[  •495  ] 


In  this  way  of  stating  diese  cases  nothing  appears  to 
have  been    decided,  which  governs  the  present  point; 
which  is  h6w  to  be  regarded  as  open  for  disoussion;  and 
must  be  considered  with  reference  to  what  the  Statutes 
have  enacted ;  what  will  be  the  state  of  the  Law  in  manj 
cases,  that  may  be  put,   if  the  Statute  of  Limitatioin 
does  not  apply ;  and  to  the  office  and  duties  of  thia  juris- 
diction in  bankruptcy.    A  Commission  was  clearly  •  pro* 
eeeding  ex  Debito  JusiiUe  long  before  the  Statute  (17), 
which  regulates  the  security  to  the  G^reat  SoaL    .  Jt  is 
however  extremely  material  to  look  into  the  old  Statutes 
as  to  the  situation  of  the  bankrupt  vrith  regard  to  his  pro- 
perty and  liberty.    The  discharge  upon  conformity  (18) 
was  not  given  to  him  until  long  after  the  Statute  of  Li« 
*  mitations :  on  the  contrary,  the  Bankrupt  Statutes,  down 
to  that  period  ( 19 ),  have  an  express  declaration,  that,  if 
the  property  does  not  satisfy  all  the  debts,  the  creditors 

shaU 


(19)  Stat.  I  Jam.  I,  c.  15, 
i.  17. 

(17)  SUt.  6  Geo.  11,  c.  30» 
s.  23. 

•  (18)  Stat.    4   Ann.    c.  17. 
Stat.  5  Geo.  IF,  c.  30,  «.  7. 

(19)  Stat.   13  Eliz.    c.  1. 


s.  10.  By  tho  Stat.  1  Jattt.  I, 
c.  15,  f.  3,  the  like  beaefits 
and  reqiedies  were  given 
against  bankrupts  as  are  pro- 
vided by  the  Statute  of  ElUth 
beth. 


CASES  IN  CHANCERY. 


495 


shall  have  their  remedy  against  the  bankrupt  for  the 
deficiency;  as  if  no  such  proceeding  had  taken  place. 

If  the  Statute  of  LimitatbuB  is  to  have  no  effect  with 
regard  to  a  Commission  of  Bankruptcy,  ais  that  proceed- 
ing is  not  mentioned  in  the  Act,  this  consequence  must 
follow ;  and  woul4  have  produced  a  very  singular  case, 
until  the  Statute  oiAim.  (20)  gave  the  discharge.  The 
creditor  would  have  received  under  the  Commission  a 
part  of  his  deht ;  and,  having  the  same  remedy  for  the 
remainder,  as  if  no  Commission  had  issued,  his  action 
would  have  heen  met  by  the  Statute.  That  consideration 
among  many  others  furnishes  a  ground  for  concludii^g, 
that  the  real  meaning  of  the  Le|fislature  in  these  acts^ 
requiring  the  Lord  Chancellor  to  give  execution  to  all  the 
creditors,  was,  that  this  species  of  execution  should  be 
given  to  those  creditors,  who,  if  a  Commission  had.  not 
issued,  could  by  legal  or  equitable  remedies  have  com- 
pelled payment. 

•  Consider,  how  this  stands  with  regard  to  convenience 
another  way.  A  man  retires  from  trade;  and,  as  any 
subsequent  act  of  bankruptcy,  at  least  during  the  exist- 
ence of  any  debt,  contracted  while  he  carried  on  trade, 
may  be  the  foundation  of  a  Commission  (21 ),  if  the  Sta- 
tute of  Limitations  cannot  be  set  up  against  the  petitioning 
creditor,  at  the  distance  of  ten  yei&rs,  when  there  may 
not  be  in  existence  any  document  to  prove  pajrment,  a 
•person,  who  can  bring  no  action,  who  has  no  remedy, 
legal  or  equitable,  may  sustain  a  Commission.  It  goes 
much  farther.  Under  that  Commission,  so  taken  out,  one 
hundred  creditors  may  receive  payment  upon  debts,  which 
the  Statute  supposes  may  not  be  due ;  though  not  one 

of 


1808-0. 


Dewdnet, 
Ex  parte. 

Skaman^ 

Ex  parte. 


Attof  Bank- 
raptcy  by  a- 
man,  who  had 
retired  from 
trade,  but 
daring  the  ex- 
istence of  a 
debt,  coDtract- 
ed  while  in 
trade,  will  sns- 
tain  a  Commis- 
sion. 

[  ♦496  ] 


(20)  Slat.  4  Ann.  c.  17. 


(21)  Ex    parte    Bamford^ 
ante,  440. 
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180GU9.        of  them  could  have  maintained  ah  action  or  a  suit  in 

%^N^  Equity  against  the  bankrupt.     The  jurisdiction  of  the 

Ex  parte.  *     L<^d  Chancellor  in  bankruptcy  is  constantly  exercised. 

Seaman,      as  both  legal  and  equitable.     Equitable  debts  are  not 

Em  parte.       expressly- provided  for:  but  the  Statutes  are  construed 

Jurisdiction  in  ^^^  ^j^j^  principle,  that  they  provide  another  mode  of 

,  «  J  .^  enforcinff  legal  and  equitable  remedies.  The  Statute  of 
legal  and  eqmt-     .    . 

^H^l^  Limitations  does  not  apply  to  suits  in  Equity :  but  it  )ias 

Eff  t  f  time  ^^^^  held,  that  by  analogy  time  may  be  pleaded  with  the 
in  Equity  by  BA>nG  effect.  It  would  be  singular,  that,  equitable  debts 
analogy  to  the  being  let  in  upon  equitable  principles,  and  by  analogy 
Statote  of  Li-  made  subject  to  the  Statute  of  Limitations,  legal  ere- 
nutations.  ditors,  coming  here,  should  not  be  affected  by  that  Sta- 

tute.   The  argument  must  go  lo.  this  extent;  that  legal 
debts  are  not  affected  by  time  in  bankruptcy. 

The  effect  of  The  origin  of  this  is,  that  to  the  assignment,  as  a 
the  Statute  of  transaction,  proceeding  under  an  act  of  the  Legislature^ 
LjmiUtioDsnot  ^^^  consent  of  aU  persons;  affected  by  it,  is  impBed.  U 
-     -^    .  one  view  that  is  quite  apparent  from  the  history  of  the 

J^  '^      Law  upon  this  subject.     The  assignment  was  long  under- 

stood as  being  a  new  assumpsit  upon  the  part  of  a  debtor 
to  the  estate.  There  are  upon  that  point  cases  in  Levkus 
and  Comyns;  and  one  m' Modem  Reports;  whcrcf  Lord 
Chief  Justice  Holt^  differing  from  the  other  Judges,  lays 
down,  that  the  assignment  under  the  Statute  is  to  be 
considered,  not  as  an  assignment  of  the  debt,  involving 
the  consent  of  the  debtor,  but  as  an  assignment  of  the 
cause  of  a^ytion ;  and  so  lately  as  the  case  of  Gray  v* 
Menclez{22)  it  was  determined,  that  the  Statute  of  Li^ 
(  *  497  ]  *  mitations  runs  notwithstanding  a  Commission  of  Bank- 
ruptcy. The  law  would  also  be  in  a  very  singular  state 
in  this  respect;  that  all  debtdrs  to  the  estate  would 
have  the  benefit  of  this  Statute ;  and  yet  creditors  of  the 

estate 

(22)  1  Sir.  566. 
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estate  wouM  not  be  met  by  it:  a  consequence,  which  a  1808-D. 

Court  of  Justice  woulJ  very  reluctantly  admit.     Another  do^^ry 

inconsistency  is  obvioas  upon  the  doctrine  of  election :  £x  parte. 

a  creditor,  having  two  remedies,  would  be  met  in  his  Sbaman; 

action  by  the  Statute ;  which  would  have  no  effect  against  -^  porie. 
his  concurrent  remedy. 

The  true  question  is,  whether  the  object  of  thi9  juris* 
diction  is  not  'to  give  effect  to  those  claims,  which,  if  a    . 
bankruptcy  had  not  taken  place,   could  have  been  en- 
forced in  some  suit,  legal  or  equitable.     A  devbe  for  the    As  to  reviv- 
payment  of  debts  may,  as  has  been  said,  revive  the  re-  ^^^  f  debt, 
medy:  but  the  ground  is,  that  the  testator  is  understood  ^*    ***¥•*  • 
to  intend,  that  it  sHall  be  revived :  how  correctly,  I  admit  ..  . 

with  Sir  Samuel Romilli/,  is  extremely  questionable (23).  ^e^jge  .f^p     x 
Testators  would  be  much  surprised,  if  aware,  that  in  the  debU»  qu^sre. 
administratioil  of  their  affairs  debts,  which  they  supposed, 
perhaps   knew,   to  have  been    discharged   long  before, 
would  be  considered  as  intended  to  be  again  paid,  if  they 

should  die  without  evidence  of  the  payment.     That  how* 

.        . .  ■ 

ever  goes  upon  the  supposed  intention  to  create  a  trust 
for  all  debts ;  putting  the  Statute  out  of  consideration; 
and  I  cannot  admit,  as  a  correct  conclusion  from  that 
supposed  case  of  the  voluntary  creation  of  a  nevfA^sump' 
sit,  the  case  of  ik  man,  wfio  does  not  create  a  trust,  but . 
against  whom  the  law  raises  a  compulsory  trust  by  the 
assignment  under  a  Commission  of  Bankruptcy. 

The  inconvenience  has  been  urged,  that  it  will  depend 
upon  the  bankrupt  (24),  what  debts  shall,  and  what  shall 
not,  be  paid :  but  that  inconvenience  is  not  so  great  as  those 
on  the  other  side ;  and  it  happens  continually  in  the  ad- 
*  ministration  of  assets.  Neither  does  it  follow,  that,  as  [  ^488  ] 
the  objection  was  not  taken  to  the  petitioning  creditor's 

debt, 

'    (23)  Post,  Vol.  XIX,  470.         (24)  Under  the  sanction  of 

Burke  v.  Jones,  2  Veg.  Sf  Bea.     an  oatli. 
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1808-9.  debt,  k  may  not  be  taken  to  all  other  old  debts ;  and  thej 

DrwdjTry  "^"'*  ^®  fSLid.     In  the .  administration  of  assets  under  a 

Eix  parte.  creditor's  bill  executors  are  hot  bound  to  plead  tfae  Star 

Seaman,  tute  of  Limitations ;   and,  if  they  do  not,  the   cr^itor, 

Expand  fij^g  ^Yie  BiU,  will  have  a  Decree   on  behalif  of  himself 

t       1  .     a     .  and  all  other  creditors ;  and  will  be  paid  :  but  the  con- 
bound  to  plead  ^ 
the  Statute  of    ^^^^  course  in  the  .Master  s  Office  is  to  take  the  objection 

Limitations :      ag^st  other  creditors ;  and  to  exclude  fi-om  the  distri- 

but  after  the    bution  those,  who»   if  legal  objections  are  brought  for* 

Decree  the  ob-  ward,  cannot  make  their  claims  effectual :  a  case,  afford- 

jeotion  may  be  ing  an  analogy,  which  goes  directly  to  the  point, 
taken  against 

*  Upon  the  whole  my  opinion  as  to  the  general  point  is, 
ia  before  t^  ^^^  ^^  ^^^  consideration  of  this  Statute  a  Commiasioh  of 
Maatar*  Bankruptcy  is  nothing  more  than  a  subatitution  of  tbe 

authority  of  the  Lord  Chancellor ^  enabling  him  to  worK 
out  the  payment  of  those  creditors,  who  could  by  legii 
actioh,  or  equitable  suit,  have  compelled  payment;  and 
that  the  objection  upon  the  Statute  is  competent  to  the 
creditors ;  and  may  be  sustained.    I  am  confirmed  in  that 
opinion,  recollecting  what  is  done  in  bankruptcy  widKmt 
any  authority  by  the  Statutes;  which  is  to  be  accounted 
for  only  thus ;  thbt  the  Lord  Chancellor  is  understood  in 
the  distribution  to  govern  himself  as  to  legal  debts  by 
the  rules  of  law,  and  as  to  eqiiitable  debts  by  the  rakt 
of  equity;  regarding  the  claim  of  each  creditor  as  a  suit 
depending.  That  is  the  general  principle ;  and  the  only  de- 
cision  being  that  case  (35)  at  NUiPriuiy  contradicted  bf 
QuofUock  V.  England,  I  see  no  reason  for  holding,  that 
it  is  not  competent  to  the  bankrupt  to  take  this  objectioa; 

• 

and,  if  he  waives  it,  to  creditors.  I  go  oiit  of  my  way 
by  expressing  this  opinion;  as  in  both  diese  cases,  if  the 
[  ^4d9  ]  *  parties  think,  that  the  Statute  does  not  bar  their  de- 
mands, I  shall  not  prevent  their  tryfaig  the  question  id 
an  action. 

The 

(26)  Fowler  v.  Broum,  1  Cooke'i  Bank.  Law,  13.  8th  edit  ib 
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'  The  other  petition,  hy  Seaman,  is  very  important,  both 
as  to  the  value,  and  upon  the  form  of  the  note.  I  do 
not  understand,  what  is  meant  by  a  promisory  note 
seven  days  after  sight.  I  cannot  find  such  a  form  of  a 
note  in  any  of  the  books  (26);  nor  any  person,  who  can 
give  me  any  information  relative  to  it. 


160a-9. 


DsWDMBt, 

Seaman, 

&  parte. 


The  Lord  Chancelloa. 
One  farther  observation  upon  the  point,  raised  by 
these  petitions,  had  escaped  me.  Suppose  two  perisons, 
indebted  as  partners;  and  that  they  could  plead  the 
Statute  of  Limitations  to  an  action.  If  a  creditor,  who 
could  be .  barred  in  an  action,  may  take  out  a  Commis- 
sion of  Bankruptcy,  this  consequence  would  follow.  As 
a  joint  creditor  he  might  take  out  a  separate  Com- 
mission against  one  of  the  partners;  and,  being  the 
])etitioning  creditor  in  that  Commission,  might  receive 
dividends  ( 27  } ;  which  upon  this  argument  would  not 
be  prevented  by  the  Statute  of  Limitations;  apd  it  is 
decided  ( 28 ),  that  the  payment  of  a  dividend  under  a 
Commission  against  one  partner,  upon  a  debt  within 
the  Statute  of  Limitations,  raises  a  new  assumpsit  by 
the  other.  The  consequence  would  follow,  that,'  one 
.partner  being* made  a  liankropt,  a  creditor,  who  could  not 
from  the  effect  of  the  Statute  maintain  ian  action  against 
the  other,  might  by  forcing  a  dividend  raise  a  new 
^  Assumpsit,  upon  which  he  could  sue  the  solvent  part- 
i)er.    That  cannot  be. 


1800. 
Feb.  dd. 


An 


(2G)  See  1  Vei.  ^  Bea.  343. 
Ex  parte  Koch^  >nd  the  note. 

(27)  Ante,  Ex  parte  Chand- 
ler, Ex  parte  Hall,  Vol.  IX, 
35,  849r.      Ex  parte  Acher- 


man,    XIV,    604,   and    the 
notes. 

(28)  Jaekion  v.  Fatrbank, 
2  Hen.  Blacks.  340. 


Joint  creditor 
mty  take  out  a 
separate  Com- 
miision  of 
Btnkroptey;  ' 
aod  receifo 
dividends. 

Piiyneiit  of 
dindendtuider 
t  Commission 
of  Bankmptcy 
against   one 
partner  raises 
aoewAssmnp* 
sit  by  the 
other,  depriv- 
ing him  of  the 
btsnefit  of  the 
Sutote  of  Li- 
mitations. 
[♦500] 
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1808  9. 

Dbwdney, 
Ex  parte, 

Sbaman, 
Ex  parte. 


An  OnUr  was  pronounced  in  each  case;  giving  the 
creditor  liberty  to  bring  an  action ;.  to  be  defended  bj 
the  assignees;  not  setting  up  the  bankruptcy (29). 


(29)  This  dcci&ioQ  coo- 
firmed  by  the  Lord  Chan" 
eelloTf  Ex  parte  Roffey,  post, 
Vol.  XIX.  4C8.  on  a  re- 
hearing of  the  petition.  Ex 
parte  Dewdncy,  atid  a  subse- 


qoent  petition,  under  which 
an  Order  was  made  for  re- 
fundiog  a  dividend,  which 
had  beeii  receired,  2  Roks 
Bank.  Cat.  50. 


Rolls. 
1808. 
July  IBtk.  . 
.CoDstroction 
of  a  trust,  by 
deed,  of  mo- 
nay  to  accu- 
malata,  until 
the  grantor's 
grand-chil- 
dreo,  then 


CAMPBELL  p.  PRESCOTT. 


T>Y  indenture,  dated  the  24th  of  June,  1 75 1,  Jacob 
Elton  assigned  a  -sum  of  10,000^  secured  by  the 
bond  of  George  Prescoti,  upon  trust  to  receive  and  ac- 
cumulate the  interest  for  five  years  from  the  date  of  the 
bond ;  and  after  the  expiration  thereof  to  pay  the  in- 
terest, &c.  to  his  daughter  Mary,  the  wife  of  George 
Prescotty  for  her  separate  use ;  and,  in  case  she  should 
living,  or  to  be  outlive  George  Prescott,  to  pay  her  2000/.  out  of  the 
born,  respec-  interest  for  the  five  years :  but  in  case  sjie  should  die 
tively  attam      before  him,  then  the  sum  produced  by  the  interest  for 

.  won  y-one ,      ^^^  years  to  be  upon  the  same  trusts  as  the  capital  of 

and. on  attam-    -^  ^A,  ,    #^       ,  .      .        n    *      ^ 

IDC  &c  to  nav  *0»^^'' »  ^^^  ^®^  ^"®  expnration  of  the  five  years  upon 

to  each,  as  ^"^ 

they  shoald  respectively  r  itain  sach  i^e  their  respective  shares ;  to 
be  ascertained  by  the  number  in  being  as  they  respectively  attain 
twenty-one  without  regard  to  soch  as  might  afterwards  be  born. 

No* interest  vested  until  payment:  the  measure  ot  distribation  is 
the  nnmber  existing  at  each  period:  those,  who  had  received,  have 
no  farther  claim  upon  tlie  fund,  increased  by  shares  falling  in :  there- 
fore, one  dying  under  twenty-one,  after  all  the  others  bad  either  re- 
reived  their  shares,  or  died  under  twenty-one,  that  share  b  undis- 
posed of  by  the  deed ;  and  passed  by  a  bequest  of  "  all  effects  what- 
*'  soever,**  following  specific  descriptions  of  property. 
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tipiist  to  accumulate  the  interest  of  the  10,000/.,  until  the. 
grand-children  of  him  Jacob  Elton,  as  were  then  Uving 
or  should  after  be  born,  viz.  the  children  o{  Abraham  and: 
Isaac  EUon  and  Mary  Prescott  should  respectively  attain, 
their  respective  ages  of  twenty-one  years;  and. on  such 
grand-children  attaining  their  respective  ages  of  twenty-, 
one  years  upon  trust  to  pay  unto  such  grand-children 
respectively  as  he,  she  and  they,  should  respectively  attain 
unto  such  age,  his,  her  and  their,  respective  shares  or. 
proportions,   not   only  of  the  said  10,000/.,  but  of  all 
interest  for  the  five  years,  and  to  the  sole  use  of  such, 
grand-children    respectively  :   each  of  such  grand-chil- 
dren's share  or  proportion  of  the   10,000/.,  and  of  the 
interest,   &c.,  that  should  have  arisen  and  been  made 
therefrom,  to  be  ascertained  according  to  the  number  of 
grand-children  of  Jacob  Elton  as  should  be  in  being  as 
they  should  respectively  attain    their  respective  ages  of 
twenty-one  years  as  aforesaid  without  any  regard  had  to  ^ 
any  such  as  might  afterwards  be  born. 


1R08. 


Campbell 

V, 
pRfcSCOTT* 


There  were  ten  grand-children :  all  infants  at  the  date 
of  the  assignment :  viz.  Mary,  the  daughter  of  Abraham 
Elton:  Abraham f  Isaac,  Jacob,  Edward,  Mary,  and 
EUxabeth,  the  six  children  of  Isaac  Elton :  Sir  George 
William  Prescott,  Thomas,  and  Mary,  Prescott,  the 
children  of  Mary  Prescott.  All  the  grand-children,. 
except  Elizabeth  Elton  and  Mary  Prescott,  attained  the, 
age  of  twenty-one ;  and  received  their  respective  shares 
several  years  ago.  Elizabeth  Elton  died,  an  infant,  after 
all  the  others,  except  Thomas  and  Mary  Prescott,  had. 
attained  twenty-one;  and,  upon  her  death  a  suit  being^ 
instituted,  a  Decree  was  pronounced  in  lT69;  declaring, 
that  the  share  of  each  of  the  grand-children,  as  they 
shall  severally  attain  the  age  of  twenty-one,  ought  to  be 
ascertained  by  the  number  of  grand-children  then  in 
being,  and  under  twenty-one ;  and  that  each,  as  lie  or  she 

should 
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Campbell 
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ghould  attain  that  age,  would  be  entitled  to  his  or  her 
share :  the  residue  from  time  to  time  to  he  divided  hy 
the  like  rule,  as  each  should  attain  that  age;  and  di» 
recting,  that  all,  who  had  received  or  should  receive  their 
shares,  should  execute  general  releases  to  the  obligor  in 
the  bond  and  lo  the  trustees. 


Mary  Prescoti,  the  grand-daughter,  ^ied,  an  infant, 
after  all  the  other  grand-childreni  except  Elizabeth 
BUon,  had  attained  twenty-one,  and  after  the  deaths  of 
Abraham,  Jacob,  and  Elixabeth  Elton:  Afterwards,  in 
1790,  Isaac  Elton,  the  grand  son,  died.  George  Prep- 
cott  died ;  leaving  Mary,  his  wife,  surviving ;  who  died 
in  179^;  leavings  her  son,  Sir  Oeorge  William  Prescoti^ 
her  executor. 

The  bill  in  this  cause  was  filed  in  1796  by  the  ex- 
ecutors of  Isaac  Elton,  the  grand  son,  being  also  the- 
personal  representatives  of  Jacob  Elton,  the  grand  &•' 
ther ;  and  in  the  latter  character  claiming  to  be  entitled 
upon  the  death  of  Mary  Prescott  to  her  share  of  the 
fund. 


Sir  George  William  Prescott  by  his  answer  claimed  the 
whole  fund  as  the  personal  representative  of  Mary  PreS' 
cott.  Edward  Elton  and  Thomas  Prescott  by  their  an- 
swers claimed  with  Sir  George  William  Prescott,  as  the 
only  grand-children  Uving  at  the  death  of  Mary  Pres- 
cott ;  or,  if  not  so  entitled,  claimed  a  distribution  of  the 
fund  among  all  the  grand-children,  who  attained  the  sge 
of  twenty-one,  per  Stirpes, 

Another  question  was  raised  by  the  answer  of  the 
widow  of  Jacob  Elton  the  grand  father;  insisting,  that 
the  share  of  Mary  Prescott,  the  grand-daughter,  did  not 
pass  by  his  Will,  dated  in  1795;  by  which  he  confinned 

the 
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the  ftssigntnent  of  the  bond ;  and  gave  to  his  son  AbrAr 
ham  and  Isaac  all  his  augar-house  cupola  and  merchan- 
dize stock  with  jewels  plate  household  goods  furnivure 
and  all  effects  whatsoever ;  and  appointing  them  exe* 
cutors ;  and  that  the  said  share  waa  divisible  among  the 
grand-children,  who  attained  the  age  of  twenty-one,  or 
amoi\g  the  donor^  next  of  kin. 


ieo8. 

Campbell 
Pbbscott# 


Tlie  cause  stood  for  judgment. 


The  Master  of  t/ie  Rolls. 
What  I  wished  to  ascertain  by  an  attentive  perusal  of 
this  deed  was,  whether  it  contains  any  thing,  which  can 
be  construed  to  give  the  whole  trust  fund  to  the  grand** 
children  o(  Jacob  Etton ;  or,  at  least,  to  such  of  them  as 
should  attain  the  age  of  twenty-one:  if  so,  they  will  be 
entitled  to  the  benefit  of  the  trust ;  though  a  mode  of 
distribution  is  prescribed,  that  does  not  completely  exr 
haust  the  fund :  but,  if  there-  is  no  gift  to  them,  except  in 
the  direction  to  pay  ( 30  )  to  such  of  them  as  shall  attain 
twenty-one  a  given  share,  in  a  given  mode,  it  is  difficult 
for  any  grand-child,,  who  has  received  such  share,  to 
maintain  a  farther  claim;  though  in  the  event,  that  has 
happened,  part  of  the  fund  shall  remain  unapplied^  The 
question  is,  not,  what  he  would  have  done,  if  it  had 
occurred  to  him,  that  there  would  be  a  surplus  remain* 
ing  unappropriated,  but,  whether  by  what  he  has  done 
he  has  given  the  grand-children  a  claim  to  that 
surplus. 

In  the  construction  of  this  deed  it  is  to  be  ascertftined, 
what  are. the  intents,  and  purposes,  thereinafter  expressed^r 
to  which  the  recital  points.  The  question  is,  what  ex-: 
tent  of  benefit  is  afterwards  conferred  upon  the  grand-, 
children  by  this  deed.  Aft^r  making  a  provision  for. 
Mrs.  Prescoti,  he  directs  the  residue  to  accumulate,  until. 

the 

(80)  Batsford  v.  KeUfcll,  ante.  Vol.  IIT,  363,  and  tba 
note,  364. 
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1808: 


Campbell 

V. 

Pr«scott. 


the  grand-children  attain  twenty-one ;  and  then  comes  the 
direction  with  regard  to  the  distribution  of  the  fund.- 
When  they  shall  respectively  attain  twenty-one,  the  trus- 
tees are  to  pay  each  of  them  his,  her,  or  their,  respectiTe 
shares  of  this  fund.  What  is  to  be  the  respective  share 
and  proportion,  to  which  each  is  to  be  entitled  ?  Such 
share,  &c.  to  be  ascertained  according  to  the  numl^r  of 
grand-children  as  shall  be  in  being,  as  they  shall  respec- 
tively attain  their  respective  ages  of  twei\tyrone,  without 
regard  to  any  future  grand-children,  mIio  might  be  after- 
wards bom. 


Thus,   as  soon  as  any  grand-child  attains  twenty-one, 
the  mode  is  prescribed,  in  which  his  share  Js  to  be  ascer- 
tained ;  and  the  testator  clearly  conceived,  that  upon  the 
very  day,   on  which  the  grand-child  should  attain  that 
age,  the  exact  amount  of  the  share  would  be  capable  of 
being  ascertained.     Then,  when  payment  is  received,  of 
what  upon  such  calculation  tumsi  out  to  be  his  share, 
what  else  is  there  given  to  him  by  this  deed  ?     What  ul- 
terior demand  can  he  have  ?     It  had  been  supposed  by 
the  family,  that  this  first  distribution  was  to  be  made  with 
reference  to  the  number  of  grand-children  then  in  ex-' 
istence.    Suppose,  there  had  been  ten ;  the  first  there- 
fore taking  a  tenth :    they  had  conceived,  that,  as  this 
distribution  was. made  upon  the  supposition,    that  there- 
would  be  nine   more,    if  that  did  not  turn  out   to  be 
the   fact,   ( one  dying    under  twenty-one ),    the   conse- 
quence would  be,    that  the  grand-child,    who  *had    re- 
ceived only  a    tenth,  would    be  entitled  to    so    much 
more  as  he  had  given  up  under  the  idea,  that   there 
would  be  nine  other  objects  of  the  distribution.      That 
such  was   the   notion   in  the   family  appears   from    the 
two    receipts  indorsed  upon  the  deed  ;    reserving    the 
claim  to  what  might  come  in  future.     It  was  upon  that 
supposition,     that    the     question  was    made     in     176^ 
upon    the    share    of    Elizabeth :   but    it  was    decided, 

that 
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that  according  to  the  true  construction  of  this  deed  a.. 
grand-child,  who  had  attained  twenty-one,  and  received 
his  share,  had  no  farther  claim  by  the  event  of  the  death 
of  any  of  the  others  under  that  age :  the  failure  of  the 
claim  of  that  one,  so  dying,  being  held  not  to  create  a 
new  claim  by  a  grand-child,  who  had  received  his  share* 
The  answer  to  such  claim  was,  that  his  share  had  been 
paid;  that  he  was  out  of  the  question,  as  much  as  if  the 
share  allotted  had  been  specifically  a  tenth  of  the  fund, 
without  any  provision  for  survivorship,  or  any  ulterior 
division;  that  it  was  immaterial  to  him,  what  became  of 
the  Vem^nitig  nine-tenths.  Lord  Camden  considered  that 
so  clearly  to  be  the  true  construction,  that  he  directed, 
that  all,  who  had  received,  or  should  receive,  their  shares^ 
should  execute  general. releases ;  not  only  to  the  debtors 
in  the  bond,  but  to  the  trustees.  It  is  equally  true  at 
this  day,  as  it  was,  when  the  pajrment  was  made  to  the 
first,  who  attained  twenty-one,  that  the  whole  of  his 
share  was  paid ;  and  the  proportion  is  in  no  degree  af- 
fected by  the  subsequent  event.  The  decision  was  made 
on  the  ground,  not  that  the  younger  grand-children  were 
intended  to  have  a  greater  proportion,  bat  that,  oy  the 
neoessary  effect  of  the  tnode  of  distribution,  pointed  out, 
those,  who  would  take  upon  the  subsequent  distribution, 
were  to  take  the  fund,  as  it  happened  then  to  exist.  It 
followed  of  course,  that  no  regard  could  be  had  to  the 
dead  grand-children;  and  those,  who  were  then  the 
objects,  were  to  take  the  fund,  as  then  constituted ;  not 
by  survivorship ;  but  as  being  the  only  persons  then  re« 
maining,  who  had  any  claim  on  such  fund. 


1808. 


Campbell  » 

V. 

Prsscott* 


It  occurred  to  mo,  that  a  difficulty  might  have  arisen  with 
regard  to  the  sum  of  20001,,  to  be  produced  by  the  accu- 
mulation directed  during  five  years,  of  the  interest;  which 
after  that  period  was  to  be  paid  to  Mrs.  Prescott  during 
the  coverture.     Jf  ahe  did  not  survive  her  husband,  that 

sum 
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•uni  of  2000/.  was  to  fall  into  the  other  fond.  This  ques- 
tion then  might  hare  arisen,  if  she  had  died  before  her 
husband,  after  the  distribution  of  the  other  fund.  It 
might  be  said,  if  the  ^rst  child  attaining  twenty-one,  is 
by  receiving  a-  share  barred  from  future  claim,  is  it  to  be 
contended,  that  he  would  be  barred  from  this  new  fund, 
falling  in  by  the  death  of  the  mother  after  the  period  of 
division?  If  that  cannot  be  maintained,  it  is  argued,  that 
his  receipt  of  his  share  is  not  so  conclusive  as  is  repre- 
sented, against  any  subsequent  claim.  No  difficulty  how^ 
ever  arises  from  that ;  as  the  case  is  expressly  provided 

• 

for  by  the  direction,  that  the  sum  of  2000/.,  produced  bj 
the  accumulation,  shall  in.  the  event  of  her  death  in  tht 
life  of  her  husband  be  subject  to  the  trusts  of  the 
10,000/.  It  could  not  be  subject  to  those  trusts  in  anj 
way,  ex(^pt  by  being  distributed,  whenever  it  fell  in, 
precisely  in  the  same  proportions,  in  which  the  other  fund 
ought  to  be  distributed.  A  grand-child  therefore,  who 
had  received  his  pr<>portion  of  the  first  fund,  would  be 
entided  to  the  same  proportion  of  the  second  fiind  by 
the  express  disposition;  and  if  that  grand-child  had  gives 
an  abSolute  release  upon  receiving  the  first  payment,  it 
would  have  extended  no  farther  than  to  that  fund,  of 
which  be  had  received  a  proportion ;  and  he  would  stiO 
have  been  entitled  to  a  proportion  of  the  second  fund, 
in  which  he  was  intended  to  share.  There  is  a  reser*> 
vation  in  Lord  Camden^s  Decree  of  the  consideraticm, 
how  that  fund  was  to  be  divided;  and  the  direction  for 
general  releases  must  be  taken  so  as  to  be  consistent  widi 
the  other  provision  in  the  same  Decree :  as  applicable  to 
that  fund-  only,  which  was  then  in  a  train  of  distribution. 
The  Decree  has  different  words  as  to  the  two  funds ; 
reserving,  as  to  the  one,  how  the  same  shall  be  disposed 
of;  as  to  the  other  (the  accumulation  pf  the  £000/. )  how 
ifae  same  shall  be  divided. 


Therefore, 
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Therefore,  as  to  the  only  fund,  that  ever  became 
tributable,    the  grand-children^   who    attained    twenty- 
one,  having  received  their  shares  according  to  the  mode, 
prescribed  by  the  deed,  have  received  every  thing  they 
can  claim  imder  it.     The  necessary  consequence  is,  that' 
the  surplus  belongs  to  those,  who  represent  the  donon 


180S. 


Campbria; 
Prescott« 


The  next  question  is,  whether  that  surplus  belongs  ta 
the  next  of  kin,  or  to  the  residuary  legatees :  that  isy 
whether  the  latter  take  it  by  the  express  disposition ;  as*^ 
Burning,  thai,  as*  executors,  they  would  be  trustees ;  and 
I  think,  they  do' so  take.  There  is  no  case  for  the  re- 
strictive sense,  which  the  grand-children  put  upon  the 
general  words,  "  all  my  effects  whatsoever."  Lord  Mani'^  The  word 
field  says,  the  word  "  effects*  is  equivalent  to  "  property"- "  ^^^^^  '"  * 

or  "  worldly  substance  (  31 )."    The  Plaintiffs  are  there-  ,    "  •^?^^*' 
•^  ''  lent  to "  pro- 

"  party  "  or 

Hotkam  v.  fifaWoa,  ante.  319,  *'  ^^'"^^  '^^ 
See  farther  as  to  the  restraint 
of   general  words  Porter  v. 
Teumajf,  III,  311,  and  the 
note,  814. 


fore  entitled  to  a  Decree. 


(31)  Hogan  v.  Jackson, 
CJowp.  299.  Michell  V.  Mich' 
ellf  5  Madd.  09.  Unless  re- 
strained; ante,  Rawlingi  r. 
Jennings,    Vol.    XIII,     39. 


»  stance/ 


BENGOUGH  v.  WALKER. 


BOLL8« 

1808. 

Julgl^h$lQtK 
TIY  articles,  dated  the  18th  of  January,  1763,  upon    Though  gene. 

the  marriage  of  Isaac  Elton  the  younger,  and  Sarah  ™*  J  *  satis- 
Peach,  reciting  a  covenant  for  payment  of  a  portion  of  *f^®^    Jy^n 
5000/.,  Isaac  EUon,  the  father,  and  the  son,  covenan|;ed>        «  vL   f  tii 
that  the  executors  and  administrators  oi  Isaac  Elton  the  ^^^  nature 
younger,  should  within  the  space  of  three  months  next  gnj  equally 

after  certain,  a  be* 
quest  of  a 
share  in  powder-works,  to  be  made  up  in  valoe  10,000/.,  charged 
with  an  annaity  of  20/.  for  a  lifip,  was  held  a  satisfaction  of  a  por« 
lion  of  2000/. 
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after  his  decease  pay  or  cause  to  be  paid  to  the  trustees 
the  sum  of  2000/.,  with  interest  for  the  same,  from  the 
death  ot  Isaac  Elian  the  younger;  upon  Imst  to  pUce; 
the  same«out  at  interest,  and  the  dividends  and  interest 
therefrom  arising  to  pay  to  Sarah  EUon  for  her  life; 
and  after  her  death  to  pay  the  dividends  and  interest  of. 
the  said  2000/.  unto  and  for  the  benefit  of  the  youQger 
children,  if  more  than  one,  whether  sons  or  daughftefs; 
and,  if  no  younger  son  or  sons,  then  for  the  daughters 
or  daughter  only  of  Isaac  and  Sarah  EUon^  in  sndi 
shares  or  proportions  as  Isacu:  Elion  the  younger  by 
Deed  or  "Will  should  appoint ;  and,  in  default  of  ap- 
pointment, then  equally  between  such  younger  children, 
if  more  than  one,  until  they  should  attain  their  respective 
age  or  ages  of  twenty-one  years,  if  sons  or  a  son,  but 
if  daughters  or  a  daughter,  the  said  age  of  twenty-one 
years  or  day  or  days  of  marriage;  and;  in  case  there 
should  be  only  one  child  of  said  intended  marriage, 
then  to  and  for  the  benefit  of  such  onlychild^  until  he, 
if  a  son,  should  attain  his  age  of  twenty-one  years,  and, 
if  a  daughter,  the  same  age  of  twenty-one  years,  or 
day  of  marriage,  which  should  first  happen;  and  upon 
all  and  every  such  said  younger  children,  or  chQd,  his, 
her,  or. their,  attaining  hb,  her,  or  their,  respective  ages 
of  twenty-one,  or,  if  daughters  or  a  daughter,  the  same 
age  or  marriage,  then  to  pay  and  distribute  said  principal 
sum  equally  between  all  and  every  such  younger  children 
or  daughters  only  (if  more  than  one),,  as  they,  if  sons, 
&c.  should  attain  twenty-one,  or,  if  daughters,  at  that 
age  or  marriage,  according  to  the  appointment  of  Isaac 
Elton,  or,  in  default  of  appointment,  equally ;  and  in  case 
of  one  only  child  then  upon  trust  to  pay  said  SOOO/,' 
to  such  only  child,  if  a  son,  at  his  age  of  twenty-one 
years,  or  if  a  daughter,  on  her  attaining  that  age  or 
day  of  marriage ;  and  in  the  event  of  no  children,  &c. 

to 
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to  the  wife,  surviving,  or,  if  she  should  be  dead,  to  the 
executors  of  the  husband. 

•  •  * 

The  settlement  contained  a  proviso,  that,  in  case  Isaac 
JEltofif  the  younger,  should  in  his  life-time  advance  any 
sum  of  money  for  the  placing  out  or  promoting  or  settii^g 
up  in  the  world  any  of  the  younger  sons  or  son. to  or 
in  any  profession  or  trade  or  for  the  portioning  or  ad- 
vancing any  daughter  or  daughters  in  marriage,  then 
that  such  sum  or  sums,  so  to  be  advanced  by  Is€Uic  Elton 
the  younger,  should  be'  deemed  and  taken,  if  equal  to 
or  more  than  such  younger  son  or  sons^  daughter  or 
daughters',  share  of  said  SOOO/.  in  full  of  his  or  her 
share  of  that  sum;  but,  if  less,  then  as  part  of  his  or 
her  share  of  such  SOOOL  ;  unless  Isaac  Elidn  the  younger 
should  by  Will  or  any  writing,  ftc.  declare  to  the  contrary ; 
and,  after  the  death  of  the  father  and  mother,  grand- 
father and  grand-mother,  that  the  trustees  might,  if 
need  should  require,  apply  a  reasonable  part  for  placing 
out  in  the  world  to  some  profession  or  trade  any  younger 
son  or  sons. 


16CA. 


BSNGOUQK 


Sarah  Elton  died  in  1763;  leaving  her  husband  sur- 
viving, and  one  son,  Abraham^  their  only  isstie;  who 
attained  the  age  of  twenty-one  in  1784.  His  fiither  did 
not  during  his  life  pay  the  20001.  or  any  part:  or  make 
any  advancement  for  his  son  farther  than  by  the  expence 
of  his  maintenance  and  education.  Isaac  Eliok  married 
Bgain ;  and  had  children  by  that  marriage.  He  died  upon 
the  31st  of  March,  1790;  having  by  bis  Will  devised  to 
his  son  Abraham  certain  real  estates ;  and  bequeathed  to 
him  all  his  capital  share  interest  and  concern  in  certain 
powder  works,  to  hold  to  him,  his  executors,  &c. ;  and 
he  gave  him  such  sum  and  so  much  money  as,  being 
added  to  the  capital  of  the  said  powder-work  concern 
at  the  last  settlement  before  the  testator's  decease,  should 

•  make 
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:e  up  io  Che  whole  the  full  and  complete  sum  of  1 0,0001. : 
he  Abraham  Elton  paying  thereout  to  Mrs.  Prattt  tar 
life  201,  a-year.  The  testator  also  gave  to  his  son  Abra- 
ham  a  leasehold  house,  held  for  liyes,  or  years  determin- 
able on  lived.  Abraham  EUoh  had  under  tbe  Will  of 
his  grand'&ther  a  considerable  provision;  consisdng  of 
fiOOO/.  besides  some  estates;  to  which  his  father^sWiD 
referred. 


The  Bin,  filed  by  the  executors  of  Abraham  EU09, 
prayed  payment  of  the  sutn  of  20001.:  and  the  cjuestioa 
was,  whether  thel  covenant  was  satisfied. 


Mr.  Alexander,  Mr.  Hart,  and  Mr.  Rotq^eU,  (or 
the  Plaintiffs. 
This  is  a  question  of  satisfiiction  by  the  Will  df  a  &• 
ther  of  a  provision  for  his  son  tmder  a  settlement.  Tlie 
doctrine  of  satisfitction,  originidly  between  debtor  and 
creditor,  as  it  has  been  since  applied  to  portions,  re 
qtdres  in  that  instance,  though  not  the  same  predsioiv 
a  certain  degree  of  resemblance  in  the  provision  subs^ 
tuted:  as  hard  Hardwicke  in  Settasis  v.  Uihwatt(Si) 
observes,  **  the  thing,  given  in  satisfaction,  must  be  .of 
''  the  same  nature,  and  attended  with  the  same  certainty, 
"  as  the  thing,  in  lieu  of  which  it  is  given ;  and  land  is 
*' not  to  be  taken  in  satis&ction  for  money:  nor  money 
"  for  land.- 


What  resemblance    has  this  interest,    a  share    in  s 
powder-work,  to  a  sum  of  money  provided  Ixjr  marriage 

settleiiient 


(32)  1  Atk.  420;  where 
tha  authorities  are  collected, 
and  distinguished  by  Mr.  Som- 
d/etM.  See  also  upon  the  doc- 
trine of  sstisfactioi^  ante, 
Hinekclijfe     v.    Hincheliffe, 


SparkcM  V.  Catinr,  VoL  III. 
616,  630.  Tolmm  v.  Cb/Zaii, 
IV,  483.  Trimmer  v.  Bmfm, 
VII,  608.  RMnsMr.WkU- 
ley,  IX,  677,  and  the  notes, 
I,  112,  260. 
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settleAient  as  a  portion  for  the  chfldren  of  the  children. 
Whether  this  child  will  be  entitled  to  any  money,  depends 
entirely  upon  the  cpmputation  as  to  the  value  of  the 
other  interest.  There  is  no  instance  of  satisfaction  of  a 
money  portion  by  such  an  interest  as  this^  It  Wants 
both  the  circumstances,  enumerated  by  Lord  Hardwicke; 
consisting  in  part  of  good-will  of  the  trade,  the  stock  in 
hand,  leasehold  premises,  and  debts,  du6  to  the  con- 
cern; in  all  those  particulars  of  a  different  nature  from 
money.  This,  as  in  the  case  of  Grave  v.  Lord  Salu^ 
bury  {S3),  is  a  provisioq  not  Ejusdem  generis*  This 
share  in  the  trade  also  is  not  a  clear  interest;  but  is 
encumbered  with  an  annuity. 


1808. 


Bengouoh 

WALkSR.' 


Mr.  Richards,  Sir  Samuel  RomiUy,  and  Mr.  BeH, 
for  the  Defendants. 
This  provision  by  Will  is  a  satisfaction  or  performance 
of  the  engagement  in  the  marriage  settlement.  The 
father's  object  was  to  give  a  legacy  of  10,000/.  and  in 
the  event  he  does  give  in  cash  9000/.  to  his  son.  In 
£eUasisv.  Uthwatt  the  thing  was  perfectly  distinct:  but 
this  is  an  interest  of  the  value  of  10,000/. ;  which,  in 
whatever  shape,  though  part  only  money,  and  the  rest 
a  concern  of  a  personal  nature,  must  be  a  performance 
of  an  engagement  to  pay  2000/.  A  portion  is  not  con- 
sidered, with  reference  to  this  question,  as  any  other 
debt;  the  presumption  is,  that,  if  the  subsequent  pror 
Ti8Jk>n  is  as  considerable  as  the  other,  it  is  a  satisfaction.; 
if  less,  it  is  a  satisfaction  in  part :  the  Court  leaning 
against  double  portions:  but  upon  the  circumstances  of 
ibis  case  the  intention  is  clear  to  give  this  son  10,000/. 
in  satisfaction  of  every  demand. 


The 


(33)  1  Bro.  C.  C.  426. 
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Land  not  a 
•atUfaotion  for 
money:  nor 
money  for 
land:  not  be- 
ing EfUideM 
gemerii. 


The  Master  of  the  Rolls.  . 
The  question  in  this  cause  is,  whether  Abraham  EIl<m 
ever  received  a  satisfaction  for  the  portion  of  9000L  to 
which  he  became  entitled  under  hb  father's  marriage 
settlement.  The  Defendants  contend,  that  he  has  re- 
ceived more  by  theWilL  On  the  other  side  it  is  ad- 
mitted, that  a  bequest  of  10,000/.  would  be  a  satis&ctioa 
of  a  portion  of  2000/. : .  but  it  is  said,  this  does  not 
amount  to  a  bequest  of  10,0002i :  it  is  only  a  bequest  of 
a  share  of  powder-works;  and  of  such  sum  of  money  as 
should,  together  with  the  val^e  of  that  share,  make  up 
to  him  the  full  sum  of  10,000/.;  and  it  is  contended  for 
the  Plaintiffs,  representing  him,  that  a  provision,  whick 
is  not  EJusdem  generis,  con  ftsver  be  a  satbfaction  fi>r 
a  portion;  aa  land  is  no  satisfaction  for  money:  nor 
inoney  for  land:  or,  to  come  nearer  to  this .cate,  as  ia 
Grave  v.  Lord  Salisbury  ( 34 )  it  was  determined,  that 
the  value  of  a  benefidal  lease  was  not  a  satisfBKCtioa  pro 

tanio  of  a  legacy. 

•        ■  ... 

Many  other  cases  might  have  been  dted;  which  are  in 
some  degree  analogous  to  that;  as  decbions  upon  the 
effect  of  a  bequest  of  the  residue  of  an  estate :  but  it 
is  to  be  observed,  that  in  none  of  those  cases  did  the 
•party  making  the  advance,  or  the  bequest,  ever  mEske 
either  with  reference  to  a  definite  amount,  to  which  he 
intended  it  should  reach.  They  are  all  cases,  in  whick 
the  testator,  without  reference  to  the  pecuniary  value  of 
the  thing  he  was  giving,  has  given  it;  and  the  question 
was,  whether,  as  upon  entering  into  a  computation  of  the 
value  of  the  thing  given  it  turned  out  equal  to  the  por- 
tion, or  the  legacy,  it  should  be  taken  as  a  satisfaction: 
the  testator  not  haying  indicated  any  idea  of  his  own, 

wMether 


(34)  1  Bro.  C.  C.  4«J. 
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debt,  which  he  owed,   or  the  legacy  he  gave.     Those    Uv^^GtM 

cases  therefore  would  not  precisely  apply.  v. 

Walker. 

In  the  case  I  have  mentioned  Lord  SaUsbury  does  not 
appear  to  have  entered  into  any  calculation  of  the  value 
of  the  lease ;  or  the  proportion,  it  bore  to  the  legacy, 
which  he  gave  to  his  son ;  intending  merely  to  make  k 
provision  for  him  in  that  particular  way«  So,  in  the  cases 
as  to  a  residue :  all,  that  wlu  meant,  was  to  give  the 
residue;  not  expressing,  that  it  would  tumonttobe  of 
superior,  or  equal,  or  any  given,  value. 

In  the  case  of  Barrett  v.  Beckfcrd{Z5)  Lord  Hard'    Asto  satip* 
mcke  held  the  bequest  of  a  moiety  of  the  residue  for  life  faction  of  a 
not  to  be  a  satisfaction  of  an  annuity.     There  was  the  P®'^®"*  ^1 » 
further  distinction,  that  it  war  the  case  of  a  debt,  not  ^®"  ***• 
a  portion.    So,  in  the  ease  of  Devese  y.  Pontet  {S6\ 
where  Lord  Kenyan  held  a  bequest  of  half  of  the  residue 
to  .the  testator's  wife  not  a  satisfaction,  t)ie  testator  had 
said  nothing  of  the  value,  and  it  was  also  the  case  of  a 
debt,  not  a  portion.    In  the  case  of  Alley n  v.  AUeyn  (37  ) 
liOrd  HardwicAe  does  not,  nor  did  Lord  Kenyan  in  the 
other  case,  decidedly  say,  a  residue  might  not  under  any 
given  circumstances  be  a  satisfaction  for  a  portion ;  and 
in  AUeyn  v.  AUeyn  Lord  Hardwicke  reasoned  chiefly 
upon  the  one  being  only  for  life :  the  other  being  an 
absolute  interest ;  and  would  not  go  into  the  calculation, 
that  perhaps  the  residue  would  turn  out  to  be' as  much 
as   the  son  might  have  purchased  for  his  life  with  the 
1500/.  ;    if   that    sum   had   been   paid   to  him  :    but  in 
Sichman  v.  Morgan  (  38  )    Lord   Thurloto  held,    that  a 

residue 

(36)  1  Ves.  510.  (37)  2  Vcs.  37. 

(36)  Pre.  Ch.  240.  Mr.  (38)  1  Bro.  C.  C\  63.  2  Bro? 
Fincfii  note.  C,  C.  394. 
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Whether  a 
portion  of 
2000^  would 
not  be  satisfied 
bj  a  beqnest 
of  so  mach  of 
his  residuary 
estate    as 
should  be  of 
the  value  of 
2000L,  qtuare. 


Extrinsic  eri- 
dence  admit- 
ted, not  to  con- 
strue a  Will, 
but  to  shew, 
with  reference 
to  what  it  was 
made. 


residue  should  go  in  satisfaction  of  a  portion ;  and 
thought  it  absurd,  that  a  residue,  worth  100,0002.,  should 
not  be  a  satisfaction  of  a  portion  of  8000L,  merely  be- 
cause only  a  smaU  proportion  of  the  residue  was  actual 
money. 

I  am  by  no  means  clear,  that^  if  this  testator  had  con- 
fined himself  to  saying,  he  gave  so  much  of  his  residuary 
estate  as  should  be  of  the  value  of  2000/.,   that  would 
not  have  been  a  satisfaction  of  the  portion  of  2000L 
I  have  not  found  any  case,  precluding  such  a  detemunsr 
tion.     But  that  is  not  the  whole;  for  there  is  upon  the 
face  of  the  Will  a  clear    pecuniary  bequest    to   some 
amount.    The  amount  is,  indeed,  uncertain ;  depending 
upon  the  value  of  the  powder  concern :  but  the  testator 
knowing  the  value  of  the  share  not  to  be  100,000/.,  says, 
he  means  to  give  in  money,  all,  that  the  share  shall  faO 
short  of  such  sum.     If  it  does  fall  short  to  the  amount 
of  7000/.,  he  meant  to  give  7000/.    There  is  no  reason, 
why  I  should  not  inquire  the  amount  of  the  pecuniary 
legacy.     It  is  not  necessary,  that  it  should  appear  upon 
the  face  of  the  Will ;  any  more  than  in  the  case  pf  % 
legacy  to  a  son  of  such  sum  as  tbe  testator  had  advanced 
to  another  child  upon  marriage.    Should  I  not  in  that 
instance  inquire  the  amount  ?    You  cannot  refer  to  ex- 
trinsic evidence   to  construe  a  Will :    but  you  may,   to 
shew,  with  reference  to  what  the  Will  was  made  ( 39 ). 
If  I  find,    that  the  value  of  the  share  of  the  powder 
concern  was  SOOO/.,  then  the  value  of  the  bequest  is 
7000/. ;  and  can  I  take  the  legatee  not  to  have  a  satis- 
faction for  2000/.  ? 

It  is  then  said,  that  the  provision,  made  by  the  Will  is 
clogged  with    an  annuity  of  20/.  to  Mrs.  Prout ;    and 
therefore  is  not  taken  so  beneficially  as  the  portion ;  which 
b  not  subject  to  any  burthen :  but,  if  I  see,  that  the  be- 
quest 
(39)  Ante,  Vol.  1,  259,  and  the  note,  267.. 
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quest  is  jBO  large,  so  far  exceeding  the  portion,  that  the 
diminution  by  the  burthen  imposed  upon  it,  cannot  affect 
the  reUtive  proportion,  it  would  be  against  common 
sense  to  say,  that,  if  a  bequest  of  ten  times  the  amount 
of  the  portion  is  burthened  with  a  charge,  not  to  the  ex- 
tent of  a  tenth  part,  the  remainder,  though  greatly  ex- 
ceeding the  portion,  shall  not  be  a  satisfaction.  The 
child  will  have  the  portion  clear ;  and  in  as  beneficial 
a  manner  as  by  the  articles. 
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I  lay  no  stress  upon  the  other  provision,  which  this 
son  had,  from  his  grand-father;  and  yet  it  is  clear,  the 
father  conceived,  that  this  child  was  amply  provided  for; 
assigning  that  as  the  reason  of  the  disposition  he  makes. 
He  must  then  be  taken,  when  making  this  provision  of 
10,000/.,  to  say,  *'  here  is  an  end  of  all  claim  by  this 
**  child  upon  my  estate;"  and  never  could  intend  that 
child  to  claim  in  diminution  of  that  residue,  which  he 
gaye^  to  his  second  son;  who  was  not  so  provided  for; 
and  yet  intended  to  be  placed  upon  an  equality  with  the 
other.  That  is  evidence  of  the  intention :  but  the  other 
ground  is  sufficient  for  the  determination,  that  this  por* 
tion  is  satisfied. 

The  Bill  therefore  must  be  dismissed* 


KK2 
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Rolls. 
1808.  HIGGINSON  V.  CLOWES. 

July21th,^th. 

Parol  evi-  T^HE  BiD  prayed  the  specific  performance  of  an  agrce- 
dence,  in  aid  of  ment    for  the  purchase  of   an  estate  from  the 

a  speciGc  per-  plaintiffs,    devisees   in  trust.     The  sale  was  made  by 

al  t  e-  auction,  on  the  4th  of  December.  ISO*,  in  seven  lots ; 
the  sale  of  an 

estate  bv  anc-  *^  ^^  which,  except  Lots  3  and  7,  were  purchased  by 
lion,  to  explain  ftg^i^ts  for  the  Defendant,  at  the  price  in  the  whole  of 
by  declara-  13,034/.  15^.  The  particular,  in  the  description  of 
tions  of  the  Lot  1,  a  freehold  estate,  called  Galiow  Hill,  stated  it 
auctioneer  an  generally  as  embellished  with  stately  timber  ;  and  in  spe- 
ambignity  on     cifying  the  quantities  and  qualities  of  the  land  stated 

^.    .      .       woodland  5  A.  30  P.    Lot  2  was  called  Bansor^s  Farm. 
particular,  by  a  •    .  *» 

general  clause  "*  hand;   consisting  of  a  farm-house,  &c.  garden  and 

for  a  separate  orchard  well  planted  with  fruit-trees.      The  description 

valuation  of      of  Lot  4,    a  freehold  messuage  and  premises,  garden 

the  timber,       and    two  orchards,  situated  below  GaUow  Hill   Woodj 

and  also  spe-    contained  the  following  clause ; 
cial  provisions  - 

.  *      '^  There  are  six  pieces  of  elm  and  ash  timber  on  this 

ber  upon  cer-  ,  . 

tain  loU    the     " '^t,    which    the    purchaser  is  to  take  at   a  fair  va- 

agreement,         "  luation. 

signed  on  the 

back  of  the  As  to  Lot  5,  a  freehold  cottage,   &c.  gardens    and 

particular,  orchard,   it  was   stated,    that   there  were  a  few  timber 

binding  the  ^^^ 

purchaser.  De- 
fendant, '<  to  a  strict  fal61ment  of  this  article,   and  to  abide  by  the 
*'  conditions  and  declarations  made  at  the  sale,"  rejected. 

Distinction,  where  evidence  is  to  resist  a  specific  performance. 

Though  a  Defendant  to  a  bill  for  specific  performance  of  a  con- 
tract may  have  a  Decree  for  performance  according  to  his  construc- 
tion, if  adopted  by  the  Court,  without  a  Cross-bill,  the  decision  being, 
not  according  to  his  construction,  bnt  only  that  he  had  contracted 
under  a  mistake,  created  by  the  Plaintiflf,  the  Bill  was  merely  dis- 
missed. 
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ttees  and  saplings  on  this  lot  to  be  taken  at. a  va- 
luation. After  the  usual  conditions  for  a  deposit  of  ^Z. 
per  cent,  the  purchaser  to  sign  an  agreement  for  pay- 
ment of  the  remainder  of  the  money  on  or  before  Lady- 
day^  that  on  payment  of  the  remainder  the  vendor  would 
convey  with  a  good  title^  &c.  and  that  upon  failure  of 
complying  with  the  above  conditions  the  deposit  should 
be  forfeited,  and  the  vendor  be  at  liberty  to  re-sell,  &c. 
The  eighth  condition  of  sale  was  expressed  in  these 
terms. 
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''  The  purchaser  to  pay  for  the  fellows,  dressings, 
''  half-dressings,  dung,  soil  and  compost,  on  the  farm 
'^  in  hand  as  between  farmer  going  out  and  farmer 
^'  coming  in ;  and  to  take  the  timber  and  timber-like 
^'  trees  down  to  one  shilling  per  stick  inclusive,  at  a  fair 
*'  valuation." 

The  agreement,  signed  by  the  Defendant  on  the  back 
of  the  particular,  after  the  usual  acknowledgment  of  the 
purchase,  and  that  the  Defendant  agrees  to  pay  the  re- 
mainder of  the  money  and  complete  his  purchase  on 
having  good  tides  executed  and  conveyed  to  him,  con- 
cluded thus : 


**  I  bind  myself  my  heirs  executors  administrators  and 
''  assigns  to  a    strict  fulfilment  of  this  article  and   to 
abide  by  the  conditions  and  declarations  made  at  this 
sale." 


tt 


a 


The  Defendant  objected  to  the  title  of  Lots  1  and  4 ; 
insisting  also,  that  he  was  bound  to  pay  for  trees  in 
Lots  4  and  5  only ;  and  that  only,  in  case  a  good  title 
was  made ;  submitting  to  take  the  title  of  Lots  2,  5,  and 
6;  and  that,  as  the  lots  were  sold  separately,  he  is  en- 
titled to  have  a  conveyance  of  such  of  them  as  the  Plain- 
tiffs 


&18 


180R. 


HiGGINSOK 

Clowes. 
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can  make  a  title  to,  and  to  refute  dtoee,  to  whidi 
they  cannot  make  a  title. 

The  Plaintiffs  innstedi  first,  upon  the  conduction  of 
the  conditions,  that  the  clause  as  to  the  timber  extended 
to  all  the  lots :  secondly,  that  the  auctioneer  at  the  sale, 
in  answer  to  a  questi<m,  whether  the  timber  upon  eadi 
lot  was  to  be  taken  at  a  yalnation,  declared  publicly, 
Aat  the  timber  on  every  part  of  the  estate  was  to  be 
▼alued  separately,  and  taken  by  the  purchaser  of  each 
lot  at  such  Taluation.  This  was  proved  by  the  evidence 
of  the  auctioneer  and  his  derk :  opposed  by  that  of  the 
agents  of  the  Defendant,  that  they  did  not  recollect  any 
audi  conversation. 


The  timber  on  Lot  1  was  valued  at  above  SOOOLi 
that  on  Lot  2  at  633/.  2#.,  on  Lot  4  at  SI.  6s.,  Lot  5 
9/.  1&.  id.  and  Lot  6  at  SO/L  12s.  9d. 


Sir  Samuel 
contended. 


and  Mr.  Hedid,  for  die  Plaintifli, 


1st,  That,  without  resorting  to  parol  evidence,  the  &ir 
construction  of  the  particular  is,  that  the  timber  ujpon 
all  the  lots  was  to  be  taken  upon  a  separate  valuation. 
The  clause,  expressing  that,  as  one  of  the  conditions, 
is  not  confined  to  any  one  particular  lot. 

2dly,  As  to  the  admission  of  parol  evidence,  the  bd^ 
cases  applicable  are  Gunnis  v.  Erhart  (  40  )  and  Jenkinsom 
V.  Pepys  (  41 ).  It  is  certainly  true,  that  evidence  cannot 
be  received  to  add  to  a  written  agreement^  or  to  esqplain 

an 

(40)  1  H.  Black.  289.  VI,  330,    The    Mmrqms    ^ 

(41)  In  the  Coart  of  £x-      TownMhaul  t.  SUmgroam. 
chequer.     Cited    ante.  Vol. 
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an  ambiguity  appearing  upon  the  face  of  it;  which  rule 
applies  equally  to  the  conditions  of  sale^  when  embodied 
into  the  agreement :  but^  separately  considered^  the  case 
of  GunnisY.Erhart  is  the  first  decision  against  the  admis- 
sion of  evidence  to  shew^  that  the  printed  conditions  had 
been  contradicted  at  the  sale  by  the  auctioneer.  The 
question^  stated  correctly,  is,  whether  evidence  may  be 
admitted,  not  to  contradict  the  printed  conditions,  but  of 
explanations  made  at  the  time  of  the  sale.  Many  in- 
stances may  be  put:  an'  alteration  in  manuscript,  or  a 
condition  struck  out,  by  the  auctioneer:  giving  notice 
before  the  sale  by  a  specific  declaration,  that  he  does  not 
sell  upon  those  conditions,  as  they  originally  stood?  Could 
not  evidence  be  received,  that,  the  original  proposal 
being,  that  the  money  should  be  paid  on  the  1st  of  May, 
the  parties  had  agreed,  that  the  payment  should  be  post- 
poned to  the  Ist  of  Augusts  In  such  a  case  the  agree- 
ment is  not  signed  upon  those  conditions ;  therefore  the 
objection  upon  the  Statute  of  Frauds  (40)  does  not  arid6« 
If  a  condition  could  be  thus  proved  to  have  been  varied, 
or  abandoned,  why  may  not  a  doubt  be  so  explained;  as, 
whether  this  condition  as  to  the  timber  applied  to  one  or 
more  particular  lots,  or  to  all?  If  the  conditions  are 
expressed  in  ambiguous  terms,  the  explanation  is  due  to 
Justice;  and  by  adhering  to  the  strict  grammatical  con- 
struction after  such  explanation  a  great  inlet  to  fraud  is 
laid  open.  In  Drewe  v.  fVarringtan  Lord  Alvanley,  a 
Judge  much  attached  to  the  Statute,  was  struck  with  the 
mischief.  Suppose,  a  person  at  the  auction,  before  the 
sale,  made  a  claim  to  the  estate ;  and  the  auctioneer  de- 
clared,  that  the  purchaser  must  take  subject  to  that 
claim:  could  the  purchaser  afi«r  that  explanation  resort 
to  the  printed  conditions. 


1808. 

HlOGIMSON 

Clowbs. 


Mr.  Hart  and  Mr.  Bell,  for  the  Defendant. 
Parol  evidence  cannot  be  admitted,  either  to  contradict 

or 
(42)  Stet  29  Chwr.  II,  c.  8. 
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of  explain  a  written  agreement,  except  in  the  instancet^ 
of  fraud,  mistake,  or  Ambiguitas  latens ;  as  where  two 
persons  have  the  same  name :  Meres  v.  AnseU  (  4^)*  This 
evidence,  extending  to  all  the  lots  the  condition,  that 
the  timber  was  to  be  taken  upon  a  distinct  valuation, 
equally  contradicts  the  written  agreement,  specifying  the 
particular  lots.  An  agreement,  capable  of  a  fair  and  rea- 
sonable construction,  does  not  require  the  aid  of  evi- 
dence; and,  if  it  is  so  uncertain,  that  nothing  can  be 
made  of  it,  it  is  void.  If  evidence  can  be  thus  admitted 
by  way  of  explanation,  fraud  cannot  be  excluded.  Upon 
these  principles  all  the  authorities  are  uniform  against  the 
introduction  of  evidence  to  explain  a  written  agreement : 
Gunnis  v.  Erhart  ( 44 ).  Brodie  v«  SL  Paul  (45  ).  Jordan 
V.  Sawkins  (46).  Pym  v.  Blackburn  (  47  )•  Jenkinson  v* 
Pepysi^y  WooUamv.  H€am{4Q). 


The  conclusion  of  this  agreement,  expressing,  that  the 
purchaser  binds  himself  to  a  strict  fulfilment  of  this  ar- 
ticle and  to  abide  by  the  conditions  and  declarations, 
made  at  the  sale,  cannot  raise  any  distinction.  Even  if 
the  expression  had  been  *^  parol  declarations,"  it  would 
tiave  been  equally  within  the  Statute.  Independent  of 
that  act  the  Court  would  be  very  unwilling  to  let  in  evi- 
dence ;  firom  the  danger,  which  must  attend  th^  introduc- 
tion of  it  in  such  cases ;  which  is  pointed  out  by  Lord 
Loughborough.  What  is  to  be  understood  by  the  words 
**  deckrations  at  the  sale  ?"  Does  that  expres3ion  com- 
prehend the  inflated  description,  usually  held  out  upon 

diese 


(43)  3  Wih,  275. 

(44)  1 H.  Black.  289. 

(45)  Ante,  Vol.  I,  346. 

(46)  3  Bro.   C.    C.    388. 
Ante,  Vol.  I,  402. 

(47)  Ante,  Vol.  Ill,  34. 


(48)  In  the  Ezcheqaer. 
Cited  ante.  Vol.  VI,  330^ 
The  Marquis  of  Towntke»d 
V.  Stangroom.  1  Ves.  4r  Bttu 
528. 

(40)  Ante,  Vol.  VII,  211. 
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these  occasions;  and  are  such  fanciful  and  extravagarit 
representations  to  have  the  effect  of  a  warranty  ?    If  any 
declarations  can  be  admitted,' such  a  condition  as  this, 
certainly  not  usual,  should  not  without  a  distinct  specifi- 
cation^  preclude  mistake,  be  referred  to  any  thing  ex-^ 
cept  the  printed  conditions  and  declarations.     This  cause 
is  a  strong  instance  of  the  inconvenience  and  danger^ 
attending  the  application  of  such  means  to  an  inquiry  of 
this  nature:  the  Plaintiffs'  witnesses  being  opposed  by 
others;  asserting  with  equal  confidence^  that  such  de- 
clarations were  not  made;  or  at  least  not  so  as  to  draw 
their  attention;  and  induce  them  to  suppose,  that  any 
alteration  wi^  intended. 


1808. 


HlOGINSON 
V. 

Clowes^  - 


T/ie  Master  of  the  Rolls. 
In  this  case  the  written  agreement  leaves  the  question      July  28lA. 
as  to  the  timber  in  so  much  obscurity,  that  I  wish  I 
were  permitted  to  resort  to  other  evidence  to  elucidate 
it :   but  my  opinion  is,  that  I  cannot  admit  the  parol 
evidence  for  the  purpose  of  explaining  this  agreement. 
I  have  upon  other  occasions  ( 50)  stated  my  opinion^  that 
sales  by  auction  are  within  the  Statute  of  Frauds  (51 ):     Sales  by  aac- 
but,  whether  they  are,   or  not,  this  is  clear ;  that,  if  a  tioa  within 
sale  by  auction  is  followed  by  a  written  agreement,  that  ^®  Statate  of 
cannot  be  either  explained,  or  added  to,  by  any  parol  ^'*"^*' 
evidence. 

The  case  of  Jenkinson  v.  Pepys  ( 52 )  is  an  authority, 
if  an  authority  were  ^required,  for  that  proposition.    In 

that 


(50)  Bnckmatter  v.  Harrop^ 
ante,  Vol.  VII,  341 ;  see  the 
note,  345. 

(51)  SUt.  29  Ch.  II.  c.  3. 

(52)  In  the  Court  of  Ex- 


chequer, cited  ante,  Vol.  VI, 
330,  The  Marquii  of  Taunw 
hend  v.  Stangroom,  I  Va,  if 
Bea.  528. 
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that  case  the  3d  lot  was  described  as  an  orchard  and 
nursery,  well  planted.  In  the  description  of  the  3d 
lot  no  notice  was  taken  of  any  nursery :  but  the  taict  was 
alleged,  that  a  considerable  nursery  or  plantation  of 
yoimg  trees  was  upon  that  lot;  and  there  was  at  die 
foot  of  the  particular  a  Noia  Bene,  that  the  timber  and 
timber-like  trees,  with  the  underwood  and  plantaticm  in 
the  nursery,  were  to  be  paid  for,  down  to  sixpence  per 
stick,  inclusive.  Sir  Luctu  Pepys  became  the  purdiaser 
of  Lot  S,  but  not  of  Lot  2.  He  admitted,  that  the  tim- 
ber and  timber*like  trees  upon  all  the  lots  were  to  be 
paid  for ;  but  contended,  that  the  undierwood  and  plan- 
tation were  to  be  paid  for  only  in  the  nursery;  which 
must  be  understood  to  be  that  only,  which  was  described, 
in  the  3d  lot.  Parol  evidence  was  offered,  to  shew,  first, 
that  there  was  a  nursery  or  plantation  in  the  Sd  lot; 
tmd,  secondly,  that  the  auctioneer  had  frequentiy  during 
the  auction  declared,  that  he  sold  nothing  but  the  land; 
and  every  thing,  that  grew  upon  it,  was  to  be  separately 
valued,  down  to  the  value  of  sixpence  per  stick,  indurive. 
Other  witnesses  also  stated,  that  the  auctioneer  had 
made  that  declaration.  Witnesses,  who  were  at  a  greater 
distance  from  the  auctioneer  than  Sir  Lucas  Pepys  him- 
self, or  his  agent,  swore,  that  a  particular  question  was 
put  to  the  auctioneer  as  to  what  was  comprehended  in 
liOt  3;  and  the  answer  was,  that  nothing  was  compre- 
hended in  it  but  the  land.  Nixon  (the  agent)  swore, 
he  did  not  hear  this.  The  evidence  was  rejected:  it 
being  held  incompetent  to  the  Court  to  receive  any  ex- 
planation of  the  particular,  and  tb^  conditions,  to  which 
the  agreement,  that  was  signed,  referred. 


Thoogh  a  pa-  In  this  case  the  articles,  that  are  signed,  refer  to  tbe 
per,  as  the  particulars  and  conditions ;  which  are  to  be  considered 
Particnlar  therefore 

upon  a  sale  by 

auction,  may  by  reference  be  engrafted  into  a  contract  within  the 
StatQte  of  Frauds,  that  will  not  authorise  the  introdaction  of  parol 
evidence  to  shew,  what  part  was  read. 
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therefore  as  ingrafted  into  the  agreement ;  ^fhd  whatever 
question  there  is  upon  the  import  of  them  is  to  be  de- 
cided by  construction,  not  by  evidence.  The  reference 
to  declarations  at  the  sale^  supposing  it  to  mean  parol 
declarations,  will  not  vary  the  case.  Conceiving,  that 
sales  by  auction  are  trithin  the  Statute,  the  agreement 
for  the  sale  must  be  committed  to  writing;  and  the  case 
of  Brodie  v.  St.  Paul  ( 53  ),  which  has  been  approved  in 
subsequent  cases,  shews,  that  such  a  reference  will  not 
let  in  parol  evidence.  I  desire  not  to  be  understood  as 
delivering  any  opinion,  whether,  supposing  these  Plain- 
tifis  had  been  Defendants,  the  evidence  would,  or  would 
not,  be  admissible  (54):  but  my  opinion  is,  that  clearly 
upon  the  part  of  a  Plaintiff,  seelung  performance,  it 
cannot  be  received. 


IBDB. 


HlOGfNSON 
CLOWBS. 


The  question  then  is,  whether  I  can  decree  a  specific 
performance  according  to  the  construction,  put  upon  this 
agreement  by  the  Plaintiff.  No  one,  who  had  read  only 
the  printed  particular  in  this  case  (I  mean  the  particular, 
as  contra-distinguished  from  the  conditions  ),  could  enter- 
tain the  idea,  that  any  other  timber  was  to  be  separately 
valued,  and  paid  for,  than  what  was  upon  the  Lots  4  and  5* 
The  very  declaration,  that  the  timber  upon  those  lots 
Was  to  be  valued  and  paid  for,  implies,  almost  conclu- 
sively, that  the  timber  upon  the  others  was  to  be  included 
in  the  lots,  and  sold  with  them.  That  conclusion  would 
be  greatly  strengthened  by  the  manner,  in  which  the  tim- 
ber upon  Lots  1  and  S  is  spoken  of  in  the  particular ; 
as  augmenting  the  beauty,  and  of  course  increasing  the 
value,  and  the  price,  to  be  paid  for  the  lot.  Upon  the 
particular  I  should  have  thought  it  clear  for  the  pur- 
chaser: but  the  eighth  article  of  the  condition  raises  a 
question,  of  which  it  does  not  furnish  any  satisfactory 

solution. 

(53)  Ante,  Vol.  I,  326.  note,  ante.  Vol.  Ill,   38,  9, 

(54)  Clowe9  V.  Bigpnam,     40,  Pym  v.  Blaekbmm. 
1  Ve$.  Sf  Bea.  624.     See  the 
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solution*  If  it  has  the  general  meaning,  which  is 
to  it  by  the  Plaintiff,  the  deelaration,  added  to  Lots  4 
and  5,  was  unnecessary ;  for  upon  that  supposition,  as  the 
provision  now  stands,  the  agreement  is,  that  some  of  the 
timber  shall  be  valued ;  and  also,  that  all  the  timber 
shall  be  taken  at  a  valuation :  but,  that  it  was  unnecessary, 
is  not  the  worst  of  that  declaration.  It  had  a  strong  ten- 
dencyto  mislead  as  to  the  meaning  of  the  eighth  article 
of  the  conditions.  That  is  one  source  of  doubt.  Another 
source  of  doubt  is,  that  this  which  is  contended  to  be  a 
general  provision,  is  blended  in  the  same  sentence  with 
what  is  admitted  to  be  a  particular  and  restnuned  pro- 
vision. The  first  part  applies  only  to  the  purchaser  of 
the  farm  in  hand :  whereas  it  is  contendedj  that  the  se* 
cond  part  is  to  be  understood  of  any  purchaser  of  any 
lot,  upon  which  timber  is  growing.  It  must  at  least  be 
admitted,  that  what  the  Plaintiff  contends  to  be  the  mean- 
ing  might  in  various  ways  have  been  much  more  plainlj 
expressed.  The  express  declaration  as  to  Lots  4  and  5 
might  have  so  strongly  impressed  upon  the  purchaser  the 
idea,,  that  he  was  to  pay  for  the  timber  on  those  lots 
•nly,  that,  even  supposing  the  general  words,  afterwardi 
so  indistinctly  and  confusedly  introduced,  would  in  strict 
construction  bear,  and  properly  bear,  the  meaning,  put 
upon  them  by  the  Plain^ifi^  my  opinion  is,  that  it  would 
not  be  equitable  to  enforce  the  specific  execution  of  a 
bargain,  so  different  from  that,  which  the  purchaser  might 
reasonably  enough  conceive  himself  to  have  concluded.  If 
the  one  might  intend  to  sell  upon  one  set  of  terms,  ai 
he  conceives  them,  and  the  other  intend  to  buy  according 
to  a  different  set  of  terms  ( 55 ),  there  is  in  reality  do 
agreement  between  them :  at  least,  none,  which  ought  to 
be  specifically  enforced  at  the  suit  of  that  party,  through 
whose  inaccuracy,  to  say  no  more,  the  misapprehendoa 

arises. 


(65)   Calveiin  r.  WiUimh  «nte.  Vol.  I,  210. 
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arises.  I  cannot  therefore  decree  a  specific  performance 
of  this  agreement  according  to  the  Plaintiff's  construc- 
tion :  but,  upon  the  other  hand,  I  cannot  decree  a  per- 
formance according  to  the  Defendant's  construction : 
unless  the  Plaintiff  chooses  to  take  it  in  that  manner* 
If  he  does  not,  the  bill  must  be  dismissed. 


1808. 


HiGGINSON 
V. 

Clowes* 


Mr.  Hart 9  insisting,  that  it  was  not  competent  to  the 
Plaintiff  to  elect  to  dismiss  his  bill,  obtained  leave  to 
speak  to  it  again,  if  he  could  fijid  eases. 

On  a  subsequent  day  Mr.  Hart  referred  to  some 
cases  ( 58«),  in  which  the  Court  had  held,  that  a  Defend- 
ant without  filing  a  cross  biU  might  have  a  specific  i>er- 
formance  of  the  agreement ;  although  the  Plaintiff  might 
be  desirous  of  having  his  bill  dismissed.  But  his  Honor 
thought,  those  cases  did  not  apply ;  as  here  he  had  not 
decided,  that  the  Defendant's  construction  was  the  right 
one ;  but  only  that,  having  purchased  under  a  mistake, 
he  should  not  be  compelled  to  performance  at  the  suit 
of  the  party,  who  had  given  occasion  to  .the  mistake  by 
tJie  ambiguous  wording  of  the  particular  and  the  con* 
ditions. 
• 

The  bill  stood  dismissed  (57). 


•  (56)  Gwynn  v.  Lethbridge, 
»nte,  Vol.  XIV,  586.  Stapyl- 
ion  V.  Scott,  Fife  v.  Clayton, 


XIII,  425,  546. 

(57)  See  Clowes  v.  HiggiH^ 
son,  i  Ves,  Sf  Bea.  524^ 
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Rolls. 
1808.  ROBINSON  r.  CLEATOR. 

Aug.  2d,  4th. 

TrastbyWiU  "^ARGARET  ATKINSON  by  h^  Wffl   directed, 

as  to  the  re-  that  all  the  residue  of  her  real  and  personal  estate 

sidae  of  real  should    remam  in   trust   for  her  nephew  and   god-son 

an     person  George  Rowland  Nicholson  and  his  beirs ;  and  that  her 

n    h  w  and  ^^^^^^^^^  should  pay  to  him  half-yearly  the  interest,   di- 

his  heirs    to  ^^^nds  and  annual  proceeds,  thereof,  for  and  during  the 

pay  him  the  term  of  hb  natural  life.     She  then  proceeded  thus : 
interest    for 

life,   with  "  At  the  same  time  I  vest  a  power  in  my  trustees  that 

power  to  the  «  ^  ^^^^  ^^y  gjjould  see  it  would  be  for  his  benefit  to 

'  "  advance  him  when  they  may  have  it  in  their  pow^ 

^d  1^  it  "  ^y  P»rt  ^f  *«  principal  of  such  residue  for  his  ad- 

would  be  for  ''  vancement  in  life  that  they  will  not  withhold  firom  mj 

his  beneCt  to  ''  said  nephew  such  assistance  as  they  may  deem  neces- 

advance  him,  "  sary :  but  in  case  no  part  should  be  advanced  then  I 

when  it  may  be  <«  direct  that  my  said  nephew  leaving  lawful  issue  that  the 
in  their  power.  „  g^j j  y^y^,^  gj^^n  j^  ^.^y^j  ^i^^  „j   gj^^^^  ^^ 

?  .    t   r   ^  **  amonffst  such  issue  as  he  may  have :  but  in  case  sir 
pnncipal    for  ®  _  .  ' 

his   advance-  ''  ^^  nephew  should  die  leaving  no  lawful  issue  then  I 

ment   in  life  "  direct  the  same  to  remain  in  trust  in  like  manner  tat 

that  they  will  ''  the  benefit  of  his  two  brothers.  **.                        ^ 
not  withhold 

such  assistance  The  question,  upon  a  bill  filed  by  the  executors,  was, 

as      ey  may  ^^^^^  estate  and  interest  the    nephew  of  the   testatrix 

,   ^   r      took  under  the  Will  in  the  residue  of  the   real  and 
sary:  bat,  m 

me  no  part    Personal  estates. 

shonld  be  ad- 
vanced, the  re-       Mr.  Hart  and  Mr.  Kenrici,  for  the  Defendant  George 

sidoe  to  be  di-  Rowland  Nicholson,  the  nephew,  contended,  that  he  took 
vided  among  ^ 

the  nephew's 
issae;  with  a  limitation  over,  if  he  sboald  leave  no  issoe. 

The  nephew  is  entitled,  not  to  the  absolute  property,  hot  for  life 
only ;  and,  no  adTancement  having  been  made,  an  Inqairy  was  di- 
rected, whether  bis  circamslances  required  advancement. 
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an  absolute  interest ;  that  the  whole  was  to  be  con< 
sidered  as  given  to  him ;  unless  some  good  reason  could 
be  assigned  to  the  contrary.  They  cited  Osborn  v. 
Brown  ( 58 ).         . 

Mr.  BichardM^  for  the  other  Defendants,  insisted,  thai 
George  Rowland  Nicholson  took  only  for  his  life ;  with 
the  exception  of  what,  if  any  thing,  the  trustees  in  the 
exercise  of  the  direction,  confided  to  thenii  should  think 
proper  to  give  for  his  advancement  in  life. 

The  Master  of  the  Bolls  at  the  close  of  the  ar* 
gument  said,  the  executors  might  in  the  exercise  of  a 
sound  discretion  give  the  property  to  the  nephew :  but 
it  was  impossible  for  the  Court  tq  say,  it  was  absolute 
property  in  him.  The  discretion  of  tb^  executors  is  4 
direct.negative  of  that. 


627 


1809. 


RoBiNsoir 
Clbator. 


The  Master  of  tJie  Rolls. 
I  have  found  a  note  of  a  case,  more  applicable  to  this      Aug,  4lA« 
than  'any,  that  have  been  referred  to ;   and  I  have  no 
objection  to  make  such  an  Order,  as  was  there  made  by 
Lord  Thurlow.    That  case  is  Lewis  v.  Lewis  ( 59  ).    Tho^ 
mas  Lewis  by  his  Will  gave  to  two  persons  a  sum  of    Beqaesl  of 
above  3000/.,   upon  trust  to  apply  the   dividends   and  3000/.  oq  trust 

interest  ^  ?PP'^,  ^"^ 
dividends  to 

(58)  Ante,  Vol.  V,  627.  niiary,  1786,  Register  Book,  ^^   mainter 

(50)  In  Chancery,  2l8t  Ja-      B.  1784,  fol.  89.  ^^^  ^'-^' 

until  twenty-f 

one,  and  afterwards  to  pay  the  whole  dividends  to  bim  for  life,  witU 

power  to  the  trustees  before  bis  age  of  tweoty*six  to  raise  and  pay, 

not  exceeding  600/.,  towards  or  in  order  to  his  preferment  or  advance^ 

ment  in  life  or  bis  other  occasions  as  they  should  think  proper. 

Upon  a  claim  of  the  whole  at  the  age  of  twenty-one,  as  absolato 

property.  Inquiry  directed  as  to  his  circumstances,  and  whether  they 

required  the  advancement  of  any  ^nd  what  part  before  bo  phoul4 

attain  twenty-six* 


&38 
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Robinson 
Cleatob. 


interest  to  the  main^nance  of  the  Flaintiflr  until  his  age 
of  twentj-one ;  and  afterwards  to  pay  the  whole  of  the 
dividends,  &c.  to  him  for  life ;  and  authorised  and  em- 
powered the  trustees  at  any  time,  before  the  Plaintiff 
should  attain  the  age  of  twenty-six,  to  raise  any  sum,  not 
exceeding  600/. ;  and  to  pay,  apply,  and  dispose  of,  die 
same  towards  or  in  order  to  the  preferment  or  advance- 
ment  in  life  of  the  Plaintiff  or  his  other  occasions  as  dwj 
should  think  proper. 


Altera  Decree,  directing  the  accounts,  the  Plaintiff, 
having  attained  the  age  of  twenty-one,  petitioned  for 
payment  of  the  600/.,  a?  an  absolute  bequest  to  him; 
but  Lord  Thurlow  directed  an  inquiry,  what  were  the 
circumstances  and  situation  of  the  Petitioner ;  and  whe- 
ther they  required  tiie  advancement  of  any  and  what  part 
of  the  600/L,  before  he  should  attain  the  age  of  twenty* 
six;  and.  tiie  Master  was  ordered  to  state  his  opinion 
thereon  to  the  Court. 


I  have  no  objection  to  that  Order ;  which  is  a  con- 
firmation of  the  opinion  I  expressed,  that  this  cannot  be 
considered  as  absolute  property,  even  under  the»  larger 
words,'  "  or  other  occasions  (60).* 

(60)  Keata  ▼•  Burton,  ante.  Vol.  XIV,  434. 


BROWNE  V.  RABAN. 


Rolls. 
1808. 

June  2d. 

Aug.  6//L 

Under  an  'K^  ^^  agreement  in  writing,  dated  the  6th  of  March 

agreement  for  1793,  and  signed  by  the  Plaintiff  and  the  Defendant, 

a  lease  "  with  j^.^^^  declared,  that  the  Plaintiff  should  hold  and  enjoys 

*'  nsnal  cove- 

"nMt»"U.e  ™<^"*Se 

lessor  is  not  entitled  to  a  covenant  against  assigning  or  under-lctUng 
witbont  licence. 
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tneissuage  and  premises,  in  New  Bridge  Street ^  Black 
Friars,  except  one  i-oom,  then  used  by  the  Defendant, 
as  the  office  belonging  to  the  Sea  Coal  Company;  to 
hold  the  same  for  the  full  end  and  term  of  fourteen  or 
twenty-one  years  at  the  entire  option  of  the  Plaintiff  from 
Lady-Day  next  at  the  yearly  rent  of  90/*  free  from  all 
taxes;  and'  that  the  Plaintiff  should  lay  out  the  sum  of 
.100/.  in  good  and  substantial  repairs,  axid  keep  the  same 
in  repair  during  the  sifid  term :  the  Plaintiff  to  be  per- 
mitted to  take  down  the  partition,  dividing  the  stairs  and 
the  office,  and  to  erect  another  partition  in  the  rootn 
thereof  at  his  own  expence;  *'  and  to  execute  a  counter- 
part of  a  lease  with  usual  covenants  at  the  mutual 
expence  of  both  parties  as  soon  as  the  repairs  are 
"  completed." 


1808-9. 


a 


€t 


Brown  B 
Raban. 


The  Plaintiff  entered;  and  laid  out  considerably  more 
than  100/.^  and  occupied  the  premises  until  the  year 
1805 ;  when,  proposing  to  retire  into  the  country y^^with 
the  view  of  performing  a  contract  he  had  entered  into 
to  let  the  house  he  applied  to  the  Defendant  to  execute 
a  lease  according  to  his  agreement.  The  Defendant  in- 
sisting upon  the  insertion  of  a  covenant  against  assign- 
ing or  under-letting  without  consent,  as  a  usual  covenant, 
the  Bill  was  filed,  praying  a  specific  performance'  and 
injunction. 


Mr.  Richards  and  Mr.  Owen,  for  the  Plaintiff,  relied 
6n  the  opinion  lately  expressed  by  the  Master  of  the  Rolls 
upon  this  point  (61),  corresponding  with  that  of  Lord 
Thurlow  in  Henderson  v.  Hay{GSi)\  insisting,  that  this 
covenant  cannot  be  represented  as  usual;  though  it  may 
be  reason&ble :  but,  so  considered,  it  must  be  the  subject 
of  special  stipulation ;  that  the  decisions  for  inserting  this 

covenant, 

(61)  Vers  v.  Lweden,  Jones         (62)  3  Bro.  C.  C.  682. 
V.  y«iicf,ante,  Vol.  XII,  179,o 
186. 

Vol.  XV.  L  L 
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covenant,  as  usual,  were  in  the  instaiioe  of  a  pubBe^ 
house:  but  there  are  many  leases  m  London  without 
such  a  coveiiant;  and  it  was  never  held,  that  it  ought 
to  be  inserted  in  the  lease  of  a  farm,  unlns  contracted 
for. 

Sir  Samuel  RomiBtf  and  Mr.  HaU,  for  the  Defend- 
ant, contended  upon  the  eases  Morgan  y.  Slaughier  (6S\ 
and  Folkingham  ▼.  Croft  {  64),  tfiat  this  covenant,  whiA 
they  said  is  now  &miliar  in  London^  should  be  insertedi 
generally,  as  a  fair  and  usual  covenant;  observing 
that  the  Matter  of  the  Rolls  had  not  dedded  Ihfc 
question. 

The  Master  of  the  Rolls. 
The  general  quCfstion  must  be  decided  in  this  case;  ai 
there  are  no  particular  circumstances.  Though  eseen- 
tors  and  assigns  are  not  mentioned,  whatever  interoft 
the  Tlaintiff  took  he  could  assign,  unless  prevented  Iff 
this  covenant. 


Ang,  ^tk. 


The  Master  of  the  Rolls. 
The  only  question  in  this  case  is,  whether  under  a& 
agreement  for  usual  covenants  a  covenant  against  assign- 
ing without  licence  is  to  be  inserted.  There  are  conflict- 
ing authorities  upon  that  point  If  it  was  to  be  decided 
for  the  first  time,  I  should  be  disposed  to  agree  vrith  tbe 
opinion  of  Lord  Thurhw,  in  the  case  of  Henderson  f • 
Ha]f(65),  diat  the  construction  ought  to  be  such  cove- 
nants as  are  incidiButal  to  the  lease :  but,  Lord  Kenyon  bor- 
ing expressed  his  dissent  from  that  opinion  (66),  and  the 

Court 


(«8)  1  Esp.  Ni.  PH.  Cat.  8. 

(64)  1  Anatr.  700. 

(65)  3  Bro.  C.  C.  6S2. 


(06)  Morgan  r.  SUmghUTf 
1  Eip.  Ni.  Pri.  Ca$.  S. 
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Court  of  Exchequer  having  upon  full  consideration  over- 
ruled it,  I  rather  think,  the  understanding  of  the  profes- 
sion now  is,  that  this  is  a  usual  covenant ;  and  is  to  be 
inserted,  where  there  is  .agreement  for  common  and 
usual,  covenants.  The  case  of  Henderson  v.  Hay  appears 
by.  the  Register's  Book  to  have  been  ultimately  compro- 
mised: a  petition  of  re-hearing  having  been  presented  by 
the  Defendant;  and  the  Bill  being  afterwards  by  agree- 
ment dismissed  without  costs  (67). 
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After  this  opinion  was  delivered,  the  case  of  Church 
r.Broum{68)  then  depending  before  the  Lord  Chancel- 
lor, (who  had  expressed  a  strong  opinion  in  favor  of 
that  of  Lord  Thurloto  in  Henderson  v.  Hay^  and  of  the 
Master  of  the  Rolls  in  Vere  v.  Loveden  (69),  and 
Jones  V.  Jones  (70),)  was  decided  after  a  communica- 
tion between  his  Lordship  and  the  Master  of  the  Rolls; 
upon  which  it  was  agreed,  that  the  Plaintiff  in  this  cause 
should  take  a  lease  without  the  covenant. 


(07)  See  ante,  271. 
(68)  Ante,  258. 


(89)  Ante,  Vol.  XII,  179. 
(70)  Ante,  Vol.  XII,  186. 
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Rolls. 
k808.  ANDERSON  v.  DAWSON. 

Dec.  Ut,  6ih. 

SeUlemeDt  by   T> Y    indentures  cf  settlement,  dated  the  5th  of  Fi- 
a  feme  $ole,  in  bruary,  1789,  previous  to  the  marriage  of  Sophia 

contemplation    jj^^  ^^^  ^j^^^^  ^^^   g^^  ^^^    covenanted, 
of  marriage,  of  • 

part  of  iier      ^^^^  ^^  consideration  of  the  intended  marriage  she  woidd 

fortune  in  immediately  transfer  lOOOL  5  per  cent.  Annuities  toJSfi- 
trust  to  pay  stabeth  Hales  and  William  Dawson^  their  executors,  &c 
the  dividends  upon  trust  for  Sophia  Hales  until  the  marriage;  and 
to  herself  for  afler  the  solemnization  thereof  in  trust  to  transfer  4001 
her  separate  p^^j.  thereof,  to  Thomas  Brown  for  his  own  use;  atid  tD 
,  ^  ,  '  receive  and  take  the  dividends  of  the  600/.  stock,  le- 
death  for  her  ™^^"<1^^  ^^  ^^  ^^^  1000/.  stock,  during  the  life  of 
intended  has-  Sophia  Hales,  and  pay  the  same  to  her  and  her  asagn 
band ;  and  notwithstanding  her  coverture  for  her  sole  and  aeparats 
after  the  death  use  during  her  life;  and  after  her  death  open  trust  ftr 
of  the  survivor  the  said  Thomas  Brown;  and  after  the  death  of  die  in- 
to transfer  the  ^^^^  ^f  ^^/^,.^  jj^^  3^^  Thomas  Brown  upon  trust  to 

capi     accor  -  ^j.3Q3fgp  ^^ j  ^y  ^^^  ^^^  gQQ^^  capital  stock,  and  aD  die 
mr  to  her  ap-   ,.,,,« '^  "^  .  f  -  . 

Dointment  b      dividends,  &c.  to  su<?h  perton  and  persons^  and  at  socli 

Will  *  and  in  ^'™^  ^^^  times,  and  in  such  shares  and  proportions,  u 
ease  she  should  Sophia  Hales  should  notwithstanding  her  coverture,  and 
die  without  ap-  whether  covert  or  not,  in  and  by  her  last  Will  and  Ter 
poiDtment,  and  tament  in  writing,  or  by  a  writing  in  the  nature  of  her 
he  should  be  Y^rm^  to  be  signed  by  her  and  executed  as  therein  men- 
^^  f  u^  tioned,  direct  or  appoint;  and  in  case  she  should  Ss 
ne  1  f  ki  without  having  so  appointed  the  same  ojt  the  whok 
their  execu-  thereof,  and  TTiomas  Broum  should  be  then  dead,  tfao 
tors,  &C.  ac-  in  trust  for  the  next  of  kin  of  Sophia  Hales,  their  exe- 
eording  to  the  cutors,  administrators  and  assigns,  according  to  the  Sta- 
Sutute  of  tute  for  the  distribution  of  the  effects  of  persons  dying 
DistribnUoDS.    intestate. 

An  Interest  for  The 

life  ouly  in  the  widow,  with  a  power  of  disposition  by  WilL 
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'  The  settlement  contained  a  power  to  the  trustees  to 
sell  the  stocky  and  lay  out  the  produce  of  the  sale  in 
any  other  securities^  public  or  private ;  so  as  the  same 
should  be  settled  agun  with  the  interest  thereof  upon 
the  -same  trusts  ;|and  a  power  was  given  to  Sophia  Hales 
in  case  of  the  death  of  either  or  both  the  said  trustees 
to  appoint  a  new  trustee  or  trustees. 


1808-0. 


Andbrson 

V. 

Dawsoii. 


The  stock  was  transferred  accordingly ;  and  the  mar^ 
riage  took  place.    During  the  life  of  Thonws  Brawn  the 
trustees  paid  the  dividends  of  the  600/.*  stock  to  Sophia 
Brown  for  her  separate  use.     Thomas  Jbrown  died  in 
1S03 ;    his  widow,  married   John    Houston    Anderson ; 
Andy  no  settlement  having  been  made  on  that  marriage, 
the  trustees  continued  to  pay  the  dividends  to  her  se- 
-parate  use.     In  1806  Anderson  died.     In  Jtdy^   1807, 
upon  the  applicatioh  of  the  widow,  Dawson^  the  surviving 
trustee,   under  the  power  in  the  settlement  sold  ^50/., 
^pATt  of  the  600/.  stock;  and  lent  her  the  money,  pro- 
duced by  the  sale,  upon  her  procuring  an  assurance  to 
Iiim  of  the  amount  after  her  death ;  and  by  indentures, 
dated  the  SOth  of  July^  1807,  the  remaining  350/.  stock 
"waa  vested  ^in  WiUiam  Dawson\ihe  elder,  and  William 
Dawson  the  younger,  who  was  substituted  as  a  trustee 
in  the  room  oi  Elizabeth  Hales,  upon  the  trusts  of  the 
original  settlement 


The  bill  was  filed  by  Mrs.  Anderson,  being  still  a 
;  praying  a  declaration,  that  in  the  events,  which 
have  happened,  the  sum  of  S50/.  stock  is  no  longer 
bound  by  the  trusts  of  the  settlement ;  or  that  the  Plain- 
tiff under  the  trusts  thereof  is  absolutely  entided  to  the 
stock,  and  to  dispose  thereof  in  her  life-time,  as  she 
shall  think  proper;  and  that  the  Defendants  may  be 
decreed  to  transfer  to  her,  &c. 


The 
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The  answer  stated,  that  the  Plaintiff  has  ^ree  sons 
by  her  first  marriage,  living- 
Mr.  Edtoards,  for  the  Plaintiff. 

The  question  is,  whether  it  is  competent  to  ihe  Plaintiff 
to  dispose  of  the  capital  of  this  fund  daring  her  life. 
From  the  occasion  and  object  of  this  settlement  the  in- 
tention is  clear  to  guard  a  certain  proportion  of  .the  pro- 
perty from  the  marital  right.  The  question  has  generaBj 
arisen  upoii  a  "Will :  the  property,  made  the  antgect  of 
such  a  limitatioti,  has  usuaDy  been  derived  from  a  third 
person ;  and  'the  power  restrained ;  as  in  Reid  y.  Sier- 
gold  ( 71 )  and  Bradly  v.  Westeoii  ( 72) :  but  in  this  in- 
stance the  fund,  originally  the  property  of  the  Plaintiff 
herself,  not  derived  from  the  bounty  of  another,  is  settkd 
in  this  way  by  a  deed,  to  which  she  was  a  party ;  and 
the  intention  to  tie  it  up  for  ever,  as  against  herself, 
cannot  be  imputed  to  her.  •  This  is  distinguished  fitsn 
Sochett  V.  Wray  ( 73 ) ;  which  was  also  upon  a  deed : 
first,  that  was  not  the  case  of  a  fime  sole ;  and  it  wai 
held,  that,  being  covert,  she  could  not  bind  her  execu- 
tors ;  secondly,  the  subject  of  the  settlement  was  not  pre- 
viously the  property  of  the  wife.  The  question  is,  wbst 
was  the  intention  of  the  Plaintiff  at  the  execiitic^n  of  tldi 
instrument ;  and  her  object  must  have  been  merely  ta 
guard  against  claims  under  the  right,  which  her  hiisbnid 
would  acquire :  not  to  make  her  next  of  kin  at  the  time 
of  her  death,  perhaps  remote  relations,  purchasers  of 
this  property.  Therefore,  though  the  terms  of  this  deed 
strictly  confine  her  power  to  a  testamentary  disposi- 
tion, she  is  now  entitled  to  the  absolute  dominion  over 
the  property;  and  may  call  upon  the  trustees  ae- 
cordingly. 

Mr. 


(71)  Ante,  Vol.  X,  370. 

(72)  Ante,  Vol.  XIII,  446, 


(73)  4  Bro.  C.  C.  483. 
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Mr.  Hall,  for  the  Trustees,  Defendants. 
By  this  settlement  the  husband  taking  4001  of  his 
wife*s  fortune,  and  600/.  being  settled  in  this  way,  can 
it  be  represented,  that  all  this  care  about  the  dispositioQ 
has  no  meaning  ?  She  has  the  power  to  dispose  by  a 
r^Tocable  instrument  only ;  and  it  is  clear,  that  a  limita- 
tion for  life,  with  a  power  to  appoint  by  Will,  and  in 
default  of  appointment  a  remainder  over,  gives,  not  ab- 
solute property,  but  a  mere  interest  for  life,  with  a 
power;  and,  unless  the  power  is  executed,  the  limitation 
Qyer  will  take  effect.  The  case  of  Socieit  v.  Wray  is 
directly  applicable ;  but  stronger :  the  limitation  in  default 
of  appointment  being,  not  as  in  this  settlement  to  the 
qjsxt  of  kin,    but  to  the   executors  or  administrators. 

•  •    • 

The  construction  of  the  very  same  words  cannot  depend 
upon  the  distinction,  that  the  subject  was  or  was  not 
qriginally  the  property  of  the  party,  in  whose  favour  it  is 
thus  limited.  The  meaning  and  effect  must  in  both  in- 
stances be  the  same ;  though  perhaps  some  difference  may 
arise  from  the  character  of  the  person,  calling  for  the 
fund,  whether  a  fSnie  covert  or  sole.  The  appointment 
would  be  ingrafted  on  the  original  instrument ;  and  the 
object  would  take  under  that..  May.  not  this  Plidntiff 
hereafter  make  a  Will?  If  she  should  not,  her  next 
of  kin  claiming  would  claim  under  the  words  of  the 
fetdement.  If  the  only  object  was  to  guard  agunst  .the 
marital  right,  why  should  the  protection  extend  beyond 
her  husband's  death  f  Suppose,  the  description,  instead 
of  **  next  of  kin  **  had  been  **  children.**  The  conclusion 
18,  that  the  husband  stipulated  for  the  children,  who 
might  be  her  next  of  kin. 


1808-0. 


Anderson 
Dawsom. 


Mr.  Edwards^  in  Reply,  observed,  that  the  Hmitation 
in  default  of  appointment  in  Sockett  v.  Wray  was  to  the 
executors  for  tb^ir  own  use  and  benefit ;   under  which 

words 
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words  it  might  be  contended,  that  they  would  have  been 
purchasers^  and  have  had  a  vested  interest,  as  mnch  as 
the  next  of  kin  under  this  settlement :  .but  the  Court 
would  go  far  beyond  the  intention  by  giving  a  vested  in- 
terest, under  either  description  to  persons,  who  are  per- 
fectly contingent  It  is  impossible  to  say,  who  may  be 
the  next  of  kin.  •  The  question  is,  whether  there  u  a 
vested  interest  in  any  one  under  these  words. 

Tke  Master  of  the  Rolls. 
There  was  a  case  (  74 )  before  Lord  Alvamley  upon  a 
settlement  in  favor  of  next  of  kin,  whether  they  could 
take  a  vested  interest  .  It  turns  upon  that ;  whether  they 
were  intended :  so  that  the  Plaintiff  could  disappoint  them 
only  by  a  Will.  It  cannot  be  contended,  that  the  next 
of  kin  at  the  execution  of  the  settlement  are  entitled: 
they  are  uncectain  persons ;  to  be  ascertiuned  at  the  time 
of  her  death. 


T*he  Master  of  the  Rolls. 
Dec.  8M.  This  Bill  can  be  supported  only  upon  the  assumptioo, 

that  the  Plaintiff  has  the  absolute  property  in  the  fund ; 
and  is  not  merely  entitled  for  life,  with  a  power  of  dis- 
position by  Will.     In  order  to  make  that  out,  it  must  be 
shewn,  that  the  ultimate  limitation,  to  her  next  of  kin, 
is  either  wholly  inoperative ;  or  is  in  effect  a  limitation, 
Distinction  be-  to  herself:  but  there  is  a  great  difference  between  a  li- 
tween  a  limita-  mitation  to  the  executors  and  administrators  and  a  limi- 
tioQ  to  the  ex- 
ecutors and 

admioistrators  C^^)  ^i^  ^-  ^'««"o»»  «»*«'  VoL  IV,  344. 

and  to  the  next 

of  kin :  as  between  a  limitation  to  the  right  heirs,  and  to  heirs  of  a 
particolar  description  as  to  real  estate ;  giving  the  ancestor,  having  a 
particular  estate,  the  whole  property  in  the  former  case ;  not  in  tha 
latter. 

The  description  "  next  of  kiu  "*  means  at  the  death. 


tation 
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tation  to  the  next  of  ^n.    The  former  is  as  to  personal        1806^.. 


property  tlie  same  as  a  limitation  to  the  right  heirs  as  to 

real  estate :  but  a  limitation  to  the  next  of  kin  is  like  ^^ 

a  limitation  to  heirs  of  a  particular  description ;  which      Dawson. 

would  not  give  the  ancestor,  having  a  particular  estate, 

the  whole  property  in  the  land.     The  meaning  of  **  next 

^'  of  kin'*  of  the  Plaintiff  must  be  those,  who  answer  that 

description  at  the  time  of  her  death ;  who  may  be  very 

different  persons  from  her  administrators.     She  is  now  a 

widow.    If  she  marries  again,  and  dies  during  the  life  of 

her  husband,  he  would  be  the  administrator  at  Law; 

and  in  that  character,  if  the .  property  *  was  absolutely 

her*s,  he  would  be  entitled :  whereas  the  common  -course 

to  exclude  the  marital  right  of  the  husband,    as  itd*    The  marital 

ministrator,  is  by  a  limitation  to  Che  next  of  kin  of  the  right  of  the 

wife.     In  the  case  of    Watt  v.   Watt  (75)  it  was  ex-  hosband,  as 

pressly  decided,  that  no  doubt  could  be  entertained,  that  •"""°W"^*"*'  1 

DV  law    ex* 
such  a  limitation  excludes  the  marital  right.     In  Griffin    i  j  j  V 

V.  Nanson  ( 76  ),  to  which  I  alluded,  the  question  came  limit^^iQn  ^ 
on  in  rather  a  different  shape    Fielder  hdid,  executed  a  the  next  of 
deed;  by  which  he  assigned  all  his  property  to  trustees;  kin  of  the 
upon  trust  to  pay  the  interest  to  himself  for  life,  and,  wife, 
after  his  decease,  to  such  persons  as  he  should  appoint 
by  Will,  for  their  lives  ;  and  subject  thereto,  to  pay  the 
principal  to  his  next  of  kin,  living  at  his  decease,  his* 
her,  or  their,  executors.     By  his  tVill  he  gave  absolute 
legacies  to  two  servants,  upon  condition  of  relinquishing 
all  claims  and  demands  against  his  estate ;  and  gave  all 
the  residue  to  bis  two  half-sisters ;  who  were  his  next 
of  kin  at  the  time  of  execution  of  the  deed,  and  at  his 
death.     One  of  the  executors  proved,  that  this  arrange- 
ment, which  was    substituted    for    a  former    intention 
to  give  the  interest  of  all  the  property  to  the  two  ser- 
vants and  the  survivor  for  their  lives,  end  the  principal 

lifter 

(75)  Ante,  Vol.  Ill,  244.  (76)  Ante,  Vol.  IV,  344. 
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after  their  deaths  to  the  next  of  kin;  was  made  with  the 
concurrence  of  one  of  the  next  of  kin.  There  was  some 
ground  for  supposing,  though  it  was  not  in  evidenoe^ 
that  the  other  next  of  kin  had  also  approred  it.  The 
case,  upon  the  Bill  of  the  next  of  kin,  daiming  the 
residue,  and  to  set  aside  the  legacies,  as  not  warranted 
by  the  power,  was  argued  at  great  length ;  and  aided  in 
a  compromise :  but  it  b  quite  evident  from  what  passed, 
that  Lord  Ahanley  thought,  the  l^pitees  would  have 
great  difficulty  in  sustaining  their  6laim  npon  any  other 
ground  than  that  the  testator  had  executed  hia  ]x>wer 
substantially ;  or,  if  not,  that  the  acquiescence  of  the 
next  of  kin,  and  their  approbation,  amounted  to  a  dis- 
pensation with  the  formal  execution:  whereas,  tf  the  li- 
mitation to  the  next  of  kin  left  Jiim  the  absolute  owner 
of  that  property,  there  would  have  been  no  difficulty  in 
the  question :  he'  might  by  his  Will  have  given  it,  si 
he  thought  fit. 


In  the  argument  of  this  case  it  was  said,  that  in  SoeJM 
V.  Wray(77 )  the  Matter  of  the  Rolls  seems  to  admit, 
that  the  wife,  if  she  should  become  sole,  would  have  die 
right  to  dispose,  as  she  thought,  fit :  but  the  Hmitatioo 
was,  not  to  her  next  of  kin,  but  to  her  executors  or  admi- 
nistrators ;  and  the  question  did  not  turn  upon  the  quoth 
turn  of  interest  given  by  that  limitaticm :  but  the  objeotioo 
was,  that,  be  it  what  it  might,  she  could  not,  while  s 
fhne  covert,  make  any  disposition,  except  in  the  precise 
mode  appointed  by  the  setdement  If  the  intention  was, 
that  this  lady,  surviving  her  first  husband,  should  have 
the  absolute  property,  the  provision  should  have  been, 
that  in  that  event  the  trustees  should  transfer  to,  or  boM 
in  trust  for,  her  and  her  assigns;  but,  as  the  deed  is 
framed,  (and  I  have  no  authority  nor  any  ground,  to 
alter  or  correct  it )  she  is  merely  entitled  for  Hfe,  with  a 

power 

(77)  4  Bro.  C.  C.  483. 
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power  of  disposition  by  WiD;  and  I  cannot  decree,  that        1808-9. 

the  trustees  shall  transfer  to  her,  or  according  to  her      . .  ^^'^^ 

direction.  r. 

Dawson. 


The  Bin  must  therefore  be  dismissed  (78). 

(78)  Se«  the  note,  ante.  Vol.  II,  694,  Stmuiem  t.  SUautm. 


RHODES,^ 

THOMAS,  V  Ea:  parte. 

CASTLE,  5 

1809. 

Feb.lOtk. 

nPHE  Petition  of  Rhodes  stated,  that  on  the  19th  of    Cos  to  ordered 

November,    1789,    a.  Commission   of  Bankruptcy  to  be  paid,  but 

issued  against  the  petitioner,  by  the  name  and  addition  "®^  toxed  mitil 

ot'fVilliam  Rhodes,    of  Lawrence  Lane,  London  (Co-  •    '    ®  ^  " 

partner  with  Thomas  Rhodes,  late  of  the  same  place,  but  *^    . 

r  '  ^  IT       '         person  to  re- 

then  of  Charles   Town,  North  America )  warehousemen.  oeiTe  them 

The  usual  proceedings  took  place  under  that  Commission:  caooot  be  set* 

assignees  were  chosen ;  and  the  petitioner  passed  his  ex*  off  by  the 

amination;  but  had  not  obtained  hi9  certificate.    The  P"*ty,   from 

petition  farther  stated,  that  upon  the  8th  of  October  last  ^^^^  ^^^ 

another  r^^^^f^f^^^ 
mg  a  debt 

abder  the  Commission. 

Solicitor's  lien  in  bankruptcy,  as  in  a  cause,  upon  the  debt  and 
costs :  viz.  the  clear  result  of  the  equity  between  the  parties. 

Distidctioo  between  the  practice  of  the  Courto  of  Law :  the  Com« 
mon  Pleas,  upon  the  same  principle  not  allowing  the  lien  to  interfere 
with  a  right  of  set-off,  ^c.  z  th^  Klag*s  Bench  holding  the  lien  para* 
mount  any  claim  of  the  party. 

Though  a  second  Commission  against  a  Baakrupl,  uneertificated 
under  a  former  Commisaion,  is  bad  in  law,  whether  the  Lard  Ckan^ 
cellar  will,  at  the  instanoe  of  the  Bankrupt,  supersede  the  latter,  if 
the  assignees  under  the  former  will  not  interfere  with  the  property, 
Qtt(ere.    Notice  to  them  directed* 


MO 

1606-9. 


Rhodes, 
Ex  parte. 

Tboma8» 
&  parte. 

Castlb» 
&part€. 


CASES  IN  CHANCERY. 

another  Commission  of  Bankruptcy  issued  against  die 
petitioner,  by  the  description  of  WilUam  Rkodes,  of 
Shacklewettf  in  the  county  of  Middlesex,  warehoii8enian> 
on  the  petition  of  Evan  Thomas ;  who  had  full  notice 
of  the  former  commission ;  of  which  the  petitioner  also 
gave  notice  to  the  Commissioners :  but  the  petiti<»ier  was 
declared  a  bankrbpt  under  the  second  Commisdon.  The 
petition,  stating,  that  he  had  not  committed  any  act  of 
bankruptcy,  since  the  debt  of  Thomas  was  contracted, 
nor  since  the  commencement  of  their  dealings,  prayed, 
that  the  latter  Commission  may  be  superseded. 

The  petition  of  Thomas  stated,  that  in  February  last 
the  petitioner  took  out  a  Commission  of  Bankruptcy 
against  Rhodes ;  which  was  upon  petition  to  the  Lord 
Chancellor  superseded  in  August  at  the  ezpence  of  tii^ 
petitioner ;  the  Order  directing  the  costs  to  be  taxed,  and 
paid  to  Rhodes^ 

The  petitioner  took  out  another  Commission  against 
Rhodes  in  October  i  and  was  chosen  assignee.  The 
prayer  of  this  petition  was,  that  the  bankrupt,  or  hif 
solicitor,  may  be  testriuned  from  proceeding  for  ibe 
costs  of  the  Commission,  that  was  superseded ;  and  that 
the  petitioner  may  be  allowed  to  set  off  such  costs 
against  his  debt  of  340/.,  proved  under  the  second  Com- 
mission. 

The  third  petition  was  presented  by  Castle ,  the  soli- 
citor, employed  by  the  bankrupt  in  superseding  the  Com- 
mission o{  February  I  praying,  that  Thomas  maybe  re- 
strained from  paying  67/.  6s.  8d. '  the  taxed  costs,  to  the 
bankrupt ;  and  that  he  may  be  ordered  tp  pay  the  same 
to  the  petitioner :  suggesting,  that,  if  paid  to  the  bank- 
rupt, it  may  go  into  his  estate  among  his  creditors ;  and 
the  petitioner  would  lose  bis  fees  and  disbursements. 

Sir 
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Sir  Samuel  Ramilijf  and  Mr.  Johnson,  in  support  of 
the  Petition  of  the  Bankrupt  .  Mr.  Bichardst  for  the 
Assignee. 

The  Lord  Chancellor^ 
Upon  the  petition  of  the  assignee  under  the  last  Com- 
mission it  is  clear,  that  he  b  not  entitled  to  the  relief  he 
prays;  to  be  at  liberty  to  deduct  from  the  debt,  which 
he  has  proved,  the  taxed  costs  of  a  former  Commission^ 
sued  out  by  him  improperly ;  which  was  ordered  to  be 
superseded  at  the  expence  of  the  petitioning  creditor. 
That  Order  was  made^  before  the  new  Commission  is- 
sued: but  the  costs  were  not  taxedi  and  consequently 
there  was  no  liquidation  of  the  debt,  previous  to  the 
bankruptcy.  The  costs  therefore,  not  being  a  debt, 
until  taxed,  became  a  debt,  due  to  the  bankrupt,  after 
the  Commission  issued ;  which  cannot  possibly  be  set  off 

m 

against  a  debt,  due  from  the  bankrupt  before  his  bank- 
ruptcy.   That  petition  must  therefore  be  dbmissed. 

This  relieves  me  from  another  difficulty,  as  to  the 
claim  of  the  solicitor;  who  seeks  tp  establish  a  Uen 
upon  the  taxed  costs,  ordered  to  be  paid  to  the  bankrupt 
by  the  petitioning  creditor ;  whose  claim  of  set-off  would 
have  introduced  a  question,  whether,  if  it  should  be  estar 
blished,  that  right  would  interfere  with  the  solicitor's 
lien  upon  the  debt  recovered;  which  undoubtedly  pre- 
vails in  general  cases.  The  Court  of  King's  Bench  hold 
their  former  doctrine,  that  the  Equity  of  set-off  shall  not 
interfere  with  the  lien:  the  Court  of  Common  Pleas  on 
the  contrary  hold,  that  the  attorney  can  have  no  lien,  that 
will  interfere  with  the  equity  between  (he  parties  (79); 
and  my  opinion  is,  that  the  practice  of  this  Court 
*  does  not  interpose  the  lien  farther  than  upon  the  clear 
balance,  which  is  the  result  of  the  equity  between  the 

parties. 


ia08-9. 

Rhoobs, 
Ex  parte. 

Thomas, 

EKparU* 

Castlb; 

Mx  porlt. 


[♦54«] 


(79)  Ante,  75,  79,  Tatftor  r.  Popkam,  and  the  not.. 
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1808-9. 


BhodeSv 
Ex  poiirt€» 

Thomas; 
Ex  pmrte. 

Casixb, 
Ex  pari9. 


parties.  That  is  proved  by  the  whole  form  of  our  pro- 
ceedings. If  this  is  the  true  ^ipctrine.  in  causes,  and  it 
is  clear,  that  the  solicitor  in  a  cause  ha3  of  course  a  dear 
Hen  upon  the  debt,  and  the  costs,  which  are  ordered  to 
be  paid  to  the  solicitor,  why  should  not  the  solicitor  in 
bankruptcy  have  a  similar  lien?  The.  mere  form,  that 
they  are  ordered  to  be  pai4  to  the  party,  should,  not 
interfere  with  ii(^).  The  consequence  is,  that  liiii 
solicitor  must  be  paid  out. of  the  sum.  of  coats,  oidered 
to  fie  paid  to  die  bankrupt;  the .  residue  of  lAoA 
must  be  paid  tq  the  assignee;  if  this  Commisaion  is 
to  stand. 


Upon  that  point  the  bbjeetion  to  die  act  of  beak- 
ruptcy  must  be  the  subject  of  an  action.  As  to  the  other 
ground  for  superseding  the 'Commission,  I.  can  do  d6 
more  than  direct  notice  to  be  given  to  the  asaigneel 
tinder  the  former  Commission;  and  that  tfaey  shall  infona 
me,  whether  they  mean  to  claim  the  eflfects,  or  not;  $§, 
if  diey  do,  this  Commission  must  be  superseded  (  81 ). 


* 

Sir  Samuel  BomUy^  for  the  bankrupt,  observed,  thst 
notwithstanding  the  case  of  Troug/don  v.  GUley  (  82 )  it 
was  never  decided,  where  there  Was  a  first  Cirnmnission^ 
AUd  after  a  distance  of  time,  no  certificate  having  been 
obtained,  a  second  Commission  issued,  that^  merely  u 
the  assignees  under  the  first  did  not  claim  the  properfyi 
therefore  the  second  should  stand;  and  it  b  extremdj 
important  to  the  bankrupt  to  be  the  object  of  two  cost 
curtent  Commissions ;  for  instance,  with  reference  to  die 
certificate. 

Tk 


(80)  Exr  parte  Bryami, 
1  Madd,  49.  Beamet  on  Coits, 
331,  2. 


(81)  Ex     parte 
1  Madd.  74. 

(82)  ilsi6.   830.      See  & 
parte  MartWf  ante,  114. 
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The  Lord  Chancellor. 
The  difficulty  is  this.  The  first  Commission  subsist- 
ing, of  whatever  date,  the  second  is  clearly  bad.  Cases 
have  however  occurred,  where,  an  old  Commission  sub- 
sisting, and  the  bankrupt  having  gone  again  into  trade, 
a  new  Commission  issued ;  which  he  attempted  to  super- 
sede :  and  it  was  held,  that,  if  the  persons,  claiming  be* 
neficially  under  the  old  Commisnon,  did  not 'mean  to 
interfere  with  the  eflfects  under,  die  latter  Comnussion^ 
the  Court  would  not  interpose:  yet  then  this  difficulty 
remained ;  that  the  first  Commission  might  be  set  up  aa 
a  bar  to  an  action  under  the  second.  The  Court  how- 
ever ha»  refused  to  interfere  in  that  case;  and  has  in 
Lord  Hardwicke^h  time  frequently  permitted  two  Com- 
missions to  proceed  together:  a  separate,  after  a  joint. 
Commission:  yet  it  is  dear  in  Law,  that  the  separate 
Commission  was  bad*  Many  important  observadons 
arise '  against  what  die  Court  did  in  die  case  of  JVougk' 
tm  V.  GUleyiSSy. 


iaoa4). 


Rhodbs, 
Exparie. 

Thomas, 
Bk  partem 

Castlb, 
Em  parte. 


Upon  this  point  the  Petidon  of  die  Bankrupt  stood 
over;  that  precedents  might  be  searched. 


(88)    See  ante.  Ex  parte      Brown^  Vol.  II,  67 ;  and  the 
Martm,    I14b       fir    parte      note,  09. 
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1808. 

^1800.^  BURRELL  p.  CRUTCHLEY. 

Dome  in  strict  JEREMIAH  CRUTGHLEY  by  his  Will,  dated  the 
setUement,  6th  of  June,  1803,  devised  all  his  real  estate  with 

with  power  to  ^^^  exceptions  to  the  use  of  George  Henry  Dmfield 
the  tensnU  for  ^^^  ^^  without  unpeachment  of  waste;  with  ranaiftder 
hfc  to  jointore,  ,,.,.,•       ,     i.i»     t*  ^  rw 

condition     ^  *  trastee  and  his  heirs  during  the  life  of  George  Henry 

that  two-thirds  J^.^M,  to  preserre  contingent  remainders:  reawnder 
of  the  portion  to  the  first  and  other,  sons  of  George  HemykDufieU 
shoald  upon  successively  in  tail  male :  remainder  to  Thomas  DtjfieU 
such  marrisge  for.Ufe;  with  similar  remainders  to  preserve  contingent 
be   settled :       remainders,  and  to  his  first  and  other  sons  in  tail  male, 

.      ,/  ^  "^      and  remainders  over:  and  the  testator  directed,  that  it 
the  eldest  son 
of  the  msrri-    ^'^^^^  ^®  lawful  for  his  nephews  George  Hemry  and 

age  and  one  Thomas  Duffield,  whep  they  should. respectively  be  in  die 

other  third  actual  possession,  by  deed,  with  two  or  more  witnesses, 

upon    the  to  Umit  and  appoint  any  annual  suni  or  yearly  rent-charge 

younger  chil-  n6t  exceeding  100/.  for  every  1000/.  rf  the  portion  or 

dren.  portions  of  any  woman  or  women,  with  whcmi  he  or  they 

Upon  the  in-  should  respectively  intermarry,  to  any  such   woman  or 

tention,  that     ^Qme^  for  life,  as  a  jointure,   to  be  issuing  out  of,  or 

the  settlement      ,  ,  ^i-a  ivjiji    *i_^a 

h    Id  h  charged  upon,  the  said  premises;  and  he  decmredj  thit 

formable  to  the  ^^^  ^^^^  power  of  limiting  a  jointure  was  given  upon  ddl 
limitations  of  express  condition ;  that  not  less  than  two-third  parts  of 
the  real  estate  the  portion,  &c.  should  upon  such  marriage  be  setdsd 
a  trust  for  the  in  manner  following:  that  is  to  sayu*' one*third  psit 
father  for  life  «  upQ^  ^he  eldest  son  of  the  marriage  and  one  other 
was  establish.  «  ^j^j^.^  p-^^^  ^p^,^  ^.j^^  younger  children ;"  provided  theie 

.    '      f    f  til    ^^^"^^  "^^  ^^  more  than  one  Such  jointure  charged  upon 

eldest  son  was  *^"^  payable  out  of  the  premises  at  one  and  the  same 

not  to  be  dc-  ^°*^- 

vested    except  He 

by  his  death  under  twenty-one  wilbont  issue  male. 


t 
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The  Will  contained  a  power   to  the    testatorV  said        1808-0, 
nephews^    when    in  possession   of  the    said    heredita-      Burrell 
ments,  &c*  by  any  deed  or  deeds,  to  be  executed    b^      ^'      v* 
aforesaid,  to  charge  all  or  any  part  thereof  with  ^  any   CRUTCHifBY. 
aym  or  sums  of  money,  not  exceeding  fiOOOA  as;  por- 
tions for  the  younger  child  or  children  of  eadi  of  his 
said  nephews;  and  to  create  and  limit  auch  term  or  terms 
of  years  of  and  in  the  said  hereditaments  for  better  se- 
curing the  payment  of  sudb    sum,  &c.  as  should  b^ 
thought  advisable. 

.  The  testator  died  in  1805 ;  and  his  nephew  GeorgB 
Henrjf  Duffield  aeeording  to  a  direction  in  the  Will  took 
the  name  of  CruUMejf. 

By.indentureapf  settl^nent,  dated  the  14fth  of  April, 

:  1806,  previous  to  the  marriage  of  George  Hen^  Crutch- 
.  ley  and  JnUofia  Bmrettf  redtmg  the  Will,  and  the  ftmds, 

composing  the  portion,  amounting  in,  tiie  whde  to 
.  ISfiOOL  lOs.  Id.  I  and  that  George  Henrp  Crtiiehley  had 
.•greed  to  secure  as  a  jointure  tiie  annual  scon  of  1350/., 

being  less  than  100/.  per  mmrnm  for  every  tOOO/.  of  the 
.portion;  and  that  it  was  also. agreed,  that  he  should 
.charge  GfXXiL  on  tiie  said  devised  estates  m  favor  of 

tlie  youx^ger  children  of  tiie  marriage;  and  that 
^  15,148A  1  Is.  Id.  Bank  3  per,  ceni.  Consolidated  Anmuties, 
^beiqg  equal  in  value  to  9127/.  0«.  Id.  which  was  two-third 

parts  of  the  portion  of  the  said  JM^mh  shoUH  be 
.Mtded,  as  tiierem  mentioned  :  via*  7574^  5$.  Q^d.  Bank 

Aimtdties,  being  equal  in  value  to  456S/.  .10«.  0|d  money, 
.  wUch  WM  one-tiiird  of  the  portion,  diould  be  settled  on 
.tibe  eldest  son  of  said  intended  marriage;  andthe  like 
.  sum,  being  equal  in  value  to  another  third  of  s^  portion, 

should  be  settled^  on  the  younger  children4  making  a 
^provision'  for  them,  with  the  said  sum. of  5000l!i,    of 

-  9568/.  \0s.  Of  cf.  in  the  whole ;  and  it  was  &rther  agreed, 

-  that  George  Henry  Crutehley  should  have  for  his  own 

Vol.  XV.  MM  use 
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1808-9.        use  the  miaiAin|r  idiii^  of  said  portion ;  it  #a!i  witiikii^ 


^^^^^         that  George  Henry  Ctutchley  did  appoftit  <o  flie  ttdd 

^^  Juliana  the  yearly  sum  of  18501.,  in  fbll  for  faer  jiim- 

Cftt^cHttrr.   tttre«  &c. ;  and  a  term  of  one  hmidted  yete*  was  drisated 

for  securing  the  same;  with  remiunder,  koA  m  cilsfe  ttiit 

term  did  not  airise^  after  the  deoeM  6f  Oeeirgt  tiemjf 

CrutcKley,  to  other  trustees  fot  the  term  oFthiM  hundred 

years ;  upon  trUst,  that  ih  case  there  iihoidd  be  aai  tddest 

or  only  son  and  tdny  other  chfld  or  chSdren,  a  aon  or  son^ 

daughter  or  daughters,  or  both,  or  in  caae  there  ahodl 

be  no  son  or  sons,  or  being  such  all  of  them  should  die, 

before  ttiy  one  c^  thctai  Attained  the  vgb  of  nifetfty-one 

yearsj  and  there  should  be  one  t>r  iMre  dinighfnr  at 

daughters,  then  and  in  such  case  thikt  the  ttruateite  shciill 

after  the  decease  of  the  said  George  Henry  Cruiddeji^ 

in  his  life-time,  if  he  shoiAd  so  direct  t^  deed  or  viit- 

ing,  &c.  by  mor^gage^  sale  or  otfier  dispbiritikMi»  cST  As 

said  hereditaments  or  any  part  diereo^  tnr  by  the  mdIb 

lind  profits  theteoi;  butiHdiout  prt^odioe  to  thetaiiiit 

anA  payii^  the  said  jcfinture,  levy  and  Infiae  the  mk  H 

SOOOL  for  the  portion  or  portions  of  aB  and  eireiy  mA 

chQd  and  chSdren  odier  than  and  besidea  an  ddfcst  ^ 

only  son;  atid  paly  and  apply  the  som^  ik  iliaiiner  I^M- 

inafter  directed :  and  it  Was  declared^  that  the  tmMeei 

should  be  pdsseiuled  of  die  Bank  Anmutiei  m  tnxkt  Mt 

the  marriage  as  to  1&,148/.  lis.  Id.  Bade  Annuities  to 

permit  Xreorge  ft^y  Crmickkfy  to  tecdVe  the  ffi^riaeods 

for  fife ;   and  after  hu  death,  in  case  there  ahoidd  lie 

an  eldest  or  ohTyson,  then  as  to  obe  mtiiecy  tif  tlie  ial 

15,148^  \U.  Id.   Bank  Annuities,  being  cne-liM  pat 

in  value  of  die  portion,  upon  trust  to  tAnafier  the  ttU 

moiety  linto  such  eldest  or  only  sbn  at  his  age  of  tvei^ 

one  yean,  die  same  to  beeome  a  vested   hileMt  is 

audi  son  at  his  i^  of  twenty-one  yean,   fant  bst  Id 

be  transferred  to   him  tSl  after  the  dtedi  of  George 

Henry  CruicUey^  tmAess  he  aiioidd  m  hia  Bfe-thhe  dtteh 
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wite  direet;  and  in  otae  there  should  not  be  nsoo,  who        1398*?^ 
shoidd  attain  the  age  of  twenty-one,  then  as  to  said      Bur&rlx. 


moietjr  of  said  15,148/.  Us.  Id.  Bank  Aimaities  upoif  p 

trust  lor  Gtforge  fl;»iry  Cmtchley,  his  executors,  &c  f  Crutchlby^ 
and  in  ease  there  should  be  an  eldest  or  only  son^  and  taoj 
other  child  or  duldren,  or  in  case  there  should  be  np 
son,  or  all  die  sobs  should  die  under  twenty-one,  and 
there  shoidd  be  one  or  more  daughters,  then  as  to  the 
remaimng  moiety  of  the  ^aid- 15,148/.  lltf.  Id.  Bank 
Annuities,  being  one  other  third  part  in^aliue  of -thi^ 
portion,  in  trust  for  aU  and  every  such  child  or  children 
other  than-  and  except  an  eldest  or  only  io^^f  as  t^ieneiii- 
after  mentioned;  and  it  was  declared,  that  the  trasteef 
should  respectively  pay  and  tmnsfer  the  «aid  5000/. 
therein  before  directed  to  be  liaised,  en|l  also  the  moiety 
of  the  said  Bank  Annuities  unto  all  and  every  the  chUd 
or  children  other  than  and  except  an  eldest  or  oply  son, 
equidly  between  or  amongst  .than  ahare  mA  ahare  alike  j 
and  H  there  shoidd  be  but  one,  to  wchonly^hild;  to 
be  paid  at  twenty-one  or  marriage ;  to  be  irested  interests 
in  sons  attaining  twenty-one,  okr  daughters,  attiuning  ihaf 
•age,  or  married,  in  the  life  of  George  Henry  CrutcJdey^ 
jfiotwidistanding  death  in  his  life ;  with  a  proviso,  in  the 
event  of  death  under  tireiity-oiie«  or,  pif  a  daughter, 
before  marriage,  or  if  a  son  shciild  wider  that  age 
bebome  an  eldest  or  only  son,  and  as  such  entided 
<to  the  ftrst  estate  of  inheritance  in  remainder  undef  the 
Win,  the  portion  of  such  daughter  or  «on  should  go 
•to  the  survivors  or  aurvivor  of  the  dame  children,  &r 
^hom  Ae  said  5000/.  and  moiety  of  the  said  Bank 
^niiuities  were  thereby  intended :  tO  be  vested  f^id 
traiisferrable  as  the  original  shares,  or  as  near  thereto 
as  drcumstanctt  would  -  jmrnit  f  and  jhat  such  benefit 
of  survivorship  should  extend  as  well  to  the  sujcviy- 
ing  or  acoruitig,  as  to  the  original,  shaies ;  and  \xffyri 
fkrthct  trust  after,  the  death  of  George  .Henry  Cruieh- 
ley,      until    said     first     mentioned     moiety    of     said 

MM  2  15,148/. 
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1808-9.        use  the  miaiiiin|r  Uii)^  of  uid  poition ;  it  ^sA  witiH^hted, 


H^*^         that  George  Henry  Chdtfdey  did  appoftit  <o  flie  8^ 

^^  JuUana  the  yearly  sum  of  1S5M.,  in  fbll  for  &er  jiSxh 

CfidtcHtirr.   ture«  &c. ;  and  a  term  of  6ne  hmidted  yikri  waa  created 

for  securing  the  tetne;  with  lemiunderi  told  in  ca^  ttiat 
term  did  not  airiae,  after  th^  deceM  6f  George  tiemj 
Cruichley,  to  other  trustees  fbr  the  t^rm  rfthree  hniidred 
years ;  upon  tntot,  that  in  caa^  there  iShoidd  be  aori  iddeit 
or  only  son  and  imy  oilier  chfld  or  chfldrm,  a  aon  or  son^ 
daughter  or  daughters,  or  both,  or  in  ca^  there  abcMdl 
be  ho  son  or  sons,  or  being  such  all  of  them  afaould  die, 
before  Utiy  dne  of  thctai  Attained  tbs  iqg6  of  nifetfty-one 
years,  and  there  should  be  one  t>r  tutire  dlmgrhUr  « 
daughters,  then  and  in  such  case  that  the  truat^iaa  ahciill 
after  the  decease  of  the  said  George  Henry  Crutddey^ 
in  his  life-time,  if  he  shotdd  so  direct  t^  deed  or  writ- 
ing, &c.  by  mor^g^  sale  or  otfier  dispbailMiii^  oST  die 
said  hereditaknents  or  any  part  dieltto^  ^or  by  the  mdIb 
lind  piofit»  thereoi;  butiHdiout  prt^adioe  to  thetiii^ 
and  paying  the  said  joititore,  lerf  tfid  vAab  the  mk  H 
AOOOL  for  the  pKNrtion  dr  pordons  of  aB  and  ^ireiy  UkA 
child  and  chfldr^n  ether  than  and  Iberidea  iui  eUbst  «r 
only  son;  atid  paly  and  apptyihe  som^  ik  iksiiiner  ihM- 
inafter  directed :  and  it  "kas  declared>  that  the  tmMM 
should  be  pbsseiuled  of  the  Bank  Annuitieli  in  truM  Mt 
the  marriage  as  to  15,14^  lis.  Id.  bnxk  Annuities  to 
permit  George  ft^hr^  Cr^ekkfy  to  leoei^e  tlie  ditiaea^ 
for  fife;  and  after  his  death,  in  calie  there  ahoiddte 
an  eldest  or  only  son,  then  as  to  otie  tttdecy  fif  ^Ml 
15,148^  \U.  \i.  Bank  Annuities,  being  one-^id  pst 
in  value  of  die  portion,  up<m  trust  lb  tftoafer  the  ifeUl 
moiety  linto  such  eldest  or  only  s(m  at  his  age  of  twefltf- 
one  yean,  tiie  same  to  beeome  a  vceted  inMeat  h 
audi  son  at  his  age  of  twenty-one  years^  fabt  iiot  to 
be  transfferred  to  hhn  t31  after  the  dead^  of  <2cofge 
Henry  Cruichley^  tmAess  he  fliundd  in  hia  liie-tldie  dffi^ 

iriie 
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wite  direet;  and  in  otae  there  should  not  be  nsoo,  wh^        1398-?^ 
shoidd  attam  the  age  of  twenty-one,  then  as  to  said      Buhrkix 


moietjr  of  said  15,14^/.  lU.  Id.  Bank  Anntuties  upoif  p 

trust  fer  Gtforge  Henry  Crutchley,  his  executors,  &c  f  Crutchlby^ 
and  in  ease  there  should  be  an  eldest  or  poly  son,  and  aiqr 
other  child  or  duldren,  or  in  case  there  should  be  np 
son,  or  all  die  sons  should  die  under  twenty-one,  and 
there  should  be  one  or  more  daughters,  then  as  to  the 
remaining  moiety  of  the  ^aid- 15,148/.  lltf.  id.  Bank 
Annuities,  being  one  other  third  part  in^aliue  of  thi^ 
portion,  in  trust  for  aU  and  every  such  child  or  children 
other  thaa  and  except  an  eldest  or  pn)y  so^^,  as 
after  mentioned;  and  it  was  declaredj  that  the 
ahould  respectively  pay  and  tmnsfer  the  «4d  5000( 
therein  before  directed  to  be  liaised,  and  also  the  moiety 
of  the  said  Baiik  Annuities  unto  all  and  every  the  child 
or  children  other  than  and  except  an  eldest  or  oply  son, 
equally  between  or  amongst  .than  ahare  and  ahare  .alike ; 
«nd  H  there  shoidd  be  but  onej  ,to  wch  paly  «hild;  to 
be  paid  at  twenty-one  or  marriage ;  to  be  irested  interests 
in  sons  attaining  twenty-one,  okr  daughters,  attiunpig  ihaf 
•age,  or  married,  in  the  life  of  Geerge  Henry  CrtUcJdey^ 
jfiotwidistanding  death  in  his  life ;  with  a  proviso,  in  the 
event  of  death  under  tirenty-oiie«  or,  pif  a  daughter, 
before  marriage,  or  if  a  son  should  under  that  age 
bdibome  an  eldest  tir  only  son,  and  as  such  entided 
«to  the  ftrst  estate  df  inheritance  in  remainder  undejr  the 
Win,  the  portion  cf  such  daughter  or  json  should  go 
•to  the  survivors  or  aurvivor  of  the  «anie  children,  &r 
^hom  die  said  5000/.  and  moiety  of  the  said  Bank 
.^ntiuities  were  thereby  intended :  td  be  vested  f^id 
transferrable  as  the  original  shares,  or  as  near  thereto 
as  drcumstances  would  *  p^mit  ^  and  that  such  benefit 
of  survivorship  should  extend  as  well  to  the  surviv- 
ing or  accrttitig,  as  to  the  original,  duMs ;  and  \xg^ 
fkrthct  trust  after-  the  death  of  George  Henry  Crutch' 
ley,      until    said     first     mentioned     moiety    of     said 

MM  2  15,148/. 
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180e-9.        15,148/.  lU.  Id.  Bank  Annuities  should  becoms  tnns- 

BuRBSLL      ^^^^1^  ^  <^  eldest  son,  as  aforesaid,  and  until  the  se- 

V.  cond  mentioned  moiety  should  also  become  payabk  or 

Cbutchlbt.  transferable  to  a  daughter,  ftc  to  pqr  tiie  diWdends,  &e. 

for  miuntenance,  ftc:;  with  power  to  the  trustees,  with 
consent  of  George  Henry  CrtUchley  and  his  wife^  or, 
after  their  deaths  at  the  discretion  of  tiie  trustees,  to 
apply  a  third  of  the  presumptive  share  of  any  son  fiv 
his  advancement  in  the  world ;  and,  if  there  should  be  no 
daughter  or  younger  son,  who  diould  live  to  acquire  a 
vested  interest  in  the  said  second  mentioned  moiety  of 
said  15,148/.  Ms.  Id.  Bank  Annuities,  in  trust  imme- 
diately after  the  death  of  Crtdchley  or  his  wife,  and  sndi 
faOure  of  childreil,  as  to  400D/.  of  siud  Bank  Antiuities 
for  said  JuUana,  her  executors,  &c.  in  case  she  shonU 
survive  George  Henry  CruicUeyf  and  there  should  not 
at  lus  death  be  atiy  son ;  and  as  to  the  residue  of  said 
second  mentioned  moiety  of  said  15|148/.  11#.  ItL  Bank 
Annuities  in  the  event  last  mentioned  in  trust  for  George 
Henry  Crutchley,  his  ejcecutors,  &c. :  but  in  caae  of  the 
death  of  Juliana  in  his  life,  or  in  the  event  of  her  sur^ 
Tiving,  and  there  bdng  a  son  living  at  Us  death,  tiien  u 
to  the  whole  of  the  said  second  mentioned  moietjr  of  said 
15,148/»  Hs.  Id.  Baiik  Annuities  in  trust  for  George 
Henry  Cruichley,  his  executors,  &c« 

The  Bill  was  filed  by  the  trustees  in  the  settlement, 
and  Thomae  D$ffield;  suggesting  the  intention  of  the 
parties  to  settie  the  said  two-third  parts  of  the  portion 
according  to  the  Will ;  but  that  the  settiement  is  not  ac- 
cording to  the  Will ;  and  particularly,  that  George  Henry 
Crtdchley  is  not  entitled  to  a  life-interest  in  the  divi- 
-  dends  of  the  said  stock ;  thai  no  contingency  ought  to  be 
annexed  to  the  portions  of  the  children ;  and  that  the 
share  of  the  eldest  son  in  the  said  Bank  Annuities  sbooU 
not  be  devested,  in  case  he  dies  under  twenty-one ;  but, 

if 
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if  the  same  is  subject  to  any  coiitiiigency«  it  should  be 
only  in  case  he  dies  under  twenty-one  and  without  issu^ 
or  that  a  younger  son  becomes  entitled  to  the  estate  as 
an  eldest  son ;  and  that  the  sum  of  5000/.  ought  to  be 
limited,  not  to  the  younger  children  of  the  said  marriage 
only,  but  also  to  any  children  George  Henry  Cruichley 
may  have  by  any  other  marriage;  and  accordingly  pray* 
ing,  that  it  may  be  declared  to  have  been  the  intention  to 
settle  the  sidd  annuities  and  the  said  5000/.  according  to 
the. condition  in  the  Will;  that  the  right  of  Georger 
Henry  CrtUchley  and  of  his  eldest  son  and  other  chil- 
dren maybe  declared  as  to  the  said  15,146/.  1 1«.  Id.  Bank 
Annuities,  and  the  said  sum  of  5000/.;  that  the  mistakes 
in  the  settlement  may  be  rectified ;  and  that  the  Master 
may  approve  a  proper  settlement  as  to  the  said  annuities, 
and  a  proper  declaration  of  trust  as  to  the  said  sum  of 
5000/. 


1808^. 


BURRBLL 

Crutchlbt. 


The  answer  of  George  Henry  CrutcUey  and  his 
insisted,  that  the  intention  of  the  testator  was,  that 
George  Henry  Cruiehley  should  receive  the  interest  of 
the  portion  for  his  life ;  ai|d,  as  die  testator  did  not  point 
out  any  particular  mode  of  settling  the  said  portion  for 
the  benefit  of  the  children  of  CnUchky,  he  had  a  right 
to  annex  such  contingency  to  the  portions  of  their  chil? 
dren  as  is  contained  in  the  settlement 


Sh-  Samuel  BonUUy  and  Mr.  Bell,  for  the  Plains 
tiffs. 
The  question  is,  whether  this  settlement  is  a  due  eze« 
cutbn  of  the  Will :  whether  there  is  in  this  Will  a  di« 
rection  for  a  settlement  on  any  person  except  the  chilr 
dren.  What  authority  has  this  Court  for  directing  a  settle^ 
ment  upon  the  father  and  the  children  ?  The  only  propev 
course  id,  that,  by  which  the  children,  and  the  children 
alone,  will  take:  whether  before  or  aj(ter   the  age  of 

twenty- 
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I6M-9.       twenty-one :  but  it  must  be  eonftned  lo  the  dliMien. 

/^*^^         There  Ate  but  two  poteible  cOnstruetioiii  t  Ifce  tMtitor 

^.  intended  either,  that  the  fund  should  be  teoored  for  the 

CRotcHLBY.  ehildten,  and  them  vidiiei,  or  that  some  settlcttient  aiiould 

be  made,  under  whi^h  th^y  would  &te  Mboe  intereet :  an 
Interest,  as  is  contended,  merely  tontingeht :  i£  diey  Tine 
to  a  certdn  period;  Th^  latt^  constnidtioB,  dssmibg, 
that  an  interest;  however  remote  or  contingent,  wiR  an- 
swer the  object  is  inadnussible ;  and  then  there  is  dd 
Other  course  except  to  *  secure  the  property  to  the  chS- 

dren  absohltely. 

.      ' 

Mr:  JXibhards  and  Mr.  WingJieUy  for  the  De- 
fendants Georgie  Henry  CrUiekley  and  his  Wife. 
With,  regard  to  the  first  point,  whether  this  setde- 
medt  is  proper-  ui  giving  the  interest  of  t^ortiurds  of 
the  portion  to  the  husband  for  his  life,  the  olgeet  of 
the  testator  was  to  secure  that  proportion  to  the  diil- 
diren.  No  intention  of  accumulation  for  the  benefit 
of  the  youi^r  childb^en  appears ;  which,  tfalbugh  not 
uncommon,  requires  a  direction  for  it;  and,  if  it  can 
be  attributed  in  diis  instance,  must  extend  to  the  end 
of  the  life  of  one  6f  these  persons,  hoiWever  long:  no 
time  of  payment  being  pointed  out:  nothing  to  guide 
the 'Court,  except  this  general  direction,  that  tlie  fond 
shall  be  settled.  That  expression  has  no  techmctl 
meaning;  and  must  be  considered*  as  a  short  direc- 
tion to  the  cOnvejranoer;  to  be  interpreted  according 
to  the  usual  course  of  settlement;  giving  «n  interest 
for  life  to  the  father;  the  mother  being  excluded  b; 
her  jointure.  In  the  case  of  BrograveY.  IVtiicfer(84) 
the  direction  to  settle  upon  the  bsne  was  not  cob- 
iined  to  a  strict  settlement,  excluding  the  £Eidier:  bat 
there  is  certainly  some  difference  of  opinion  with  r^ 

gani 

(84)  Ante,  Vol.  II,  (134. 
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Kifd  to  tbat  case.    Tfie  peculiar  a^iziety  of  this  testator  1008-9, 

appears  to  establish  his  name,  and,  acccurduig  to  tha  Bctrrbll 

comi^on  expre^smi,  to  make  a  fiunily;  of  which  he  19*  v. 

tended  his  nephew  to  be  the  hea4«  Crutchlbt^ 

This  settlement,  with  regard  tp  the  interests,  given  to 
the  diildren,  is  as  correct  and  ^reasonable  as  that  in  The 
Duke  of  Newcastk^s  Case  {85).  There  is  nothing 
technical,  calling  for  any  precise  mode  pf  executing 
this  direction ;  which  may  wril  be  oonndered  as  more 
duly  foUoyved  by  this  course  than  by  a  settlement,  under 
which  the. father  upon  the  death  of  one  of  the  children 
under  the  age  of  twenty-one  would  take  that  share,  ' 
instead  of  the  surviving  children.  This  Court  will  adapt 
die  construction  to  the  subject ;  according  to  the  usual 
liaUt  upon  marriage  articles;  as  in  the  common  case 
by  reducing  words  of  limitation  to  words  of  pui^ 
chase,  upon  a  presumed  intention  in  favor  of  the  diil- 
dren. 

Sir  Samuel  Romitty,  in  Reply. 
The  cases,  referred  to,  exj(^ft  Brograve  y*  Wpwfer, 
•have  no  application ;  arising  upon  a  dispontion  of  chat- 
telq,  to  go  with  real  estate  as  fietr  as  the  rules  of  Law 
and  Equity  would  permit :  the  only  question  bring,  in 
what  mode  that  direction  was  to  be  executed,  so  as  to 
carry  the  intention  to  the  utmost  extent  in  favor  of  those 
persons,  who  were  to  take.  The  decision  in  Brogrape 
.V.  fVineler  (86  )  stands  upon  no  principle. 

The  Lard  CiuiicELLoa. 
I  really  do  not  understand,  upon  what  ground  that  case 
could  have  been  so  decided.    How  was  the  Court  autho- 
rized 

;     (85)  the  Counieu  of  JUw-      ceiUU,  ante.  Vol.  XJII,  217. 
gioln  V.   The  De*e    qf  lie^f^         (86)  Ante,  Vol.  II,  604. 
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1808-9.       rized  tp  interpose  an  estate  for  life  to  the  busboid! 

"^^"^    '      If  the  husband  surviyed  the  wife,  h(m  coold  that  be  r^ 

p,  presented  as  a  settlement  ilpon  her  for  life,  and  after  her 

Crutchley.  death  upon  the  childr^i?    Taking  the  cUreetion  indv 

Will  to  be  executory,  that  the  money  ''  shall  prerioiis  to 
"any  marriage  contrieict  she  may  enter  mto  be  eecur^ 
"  settled  upon  her  for  the«term  of  her  life,  and  after  hsr 
"  death  upon  the  issue  of  her  body,  and  in  defiuilt  of 
'*  such  issue  to  her  own  right  heirs,**  that  was  a  trnst^ 
that  might  have  been  executed  when  no  marriage  yfu 
in  contemplatiott ;  and  if  at  the  instant  that,  preTiodsly 
to  any  marriage  contract  whatsoever,  tibB  veal  eatelt 
was  couTorted  into  money  the  trustees  had  covenanted 
to  stand  seised  to  the  uses  of  the  WiO,  she  would  have 
taken  an  estate  for  life;  which,  if  she  afterwards  manriedi 
^Quld  have  gone  to  het  husband  in  her  right:  but  sf 
estate  for  life  interposed  for  him,  without  any  direetioiw 
and,  though  the  settlement  inight  not  have  be^n  madp 
upon  marriage,  would  not  have  been  conformable  to  tl^ 
trust 

Certainly  the  word  "  settled  '*  does  sound  aometfaiDg 
like  executory :  but  it  would  be  very  dangerous  for  diii 
Court  to  trust  itself  with  the  inference,  that  there  maybe 
more  objects  to  take  the  benefit  dian  those,  who  are  de- 
scribed as  the  persons,  upon  whom  the  setdement  is  di- 
rected. With  regard  to  the  sum  of  money,  to  be  setded 
upon  the  eldest  son,  I  do  not  know  any  course  of  coii- 
veyancingi  in  which  that  could  be  directed*  If  a  sum  of 
money  is  to  be  settled  upon  younger  children,  the  per- 
son, who  has  the  power  to  charge  for  younger  children, 
might  introduce  limitations  over,  clauses  of  survivor- 
ship, &c. :  but  if  there  is  no  more  than  a  direction,  that 
a  sum  of  money  shall  be  settled  upon  the  eldest  son, 
what  titne  is  to  be  introduced  as  to  vesting ;  and  how  is  it 
to  be  given  over  upon  failure  of  that  son,  the  only  object 
fnentioned?^    It  is  made  to  vest  in  the  eldest  son  at  the 
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Sir  Samuel  RomUIy  and  Mr.  JofmsoHf  in  support  of 
the  Petition  of  the  Bankrupt  .  Mn  JUchardSt  for  the 
Assignee. 

The  Lord  Chancellor^ 
Upon  the  petition  of  the  assignee  under  the  last  Com- 
mission it  is  clear,  that  he  Is  not  entitled  to  the  relief  he 
prays ;  to  be  at  liberty  to  deduct  from  the  debt,  which 
he  has  proved,  the  taxed  costs  of  a  former  CommissioDf 
sued  out  by  him  improperly ;  which  was  ordered  to  be 
superseded  at  the  ezpence  of  the  petitiomng  creditor. 
That  Order  was  made,  before  the  new  Commission  is- 
sued: but  the  costs  were  not  taxed,  and  consequently 
there  was  no  liquidation  of  the  debt,  previous  to  the 
bankruptcy.  The  costs  therefore,  not  being  a  debt, 
until  taxed,  became  a  debt,  due  to  the  bankrupt,  after 
the  Commission  issued ;  which  cannot  possibly  be  set  oflT 
against  a  debt,  due  from  the  bankrupt  before  his  bank- 
ruptcy.   That  petition  must  therefore  be  dismissed. 

This  relieves  me  from  another  difficulty,  as  to  the 
claim  of  the  solicitor;  who  seeks  tQ  establish  a  lien 
upon  the  taxed  costs,  ordered  to  be  paid  to  the  bankrupt 
by  the  petitioning  creditor ;  whose  qlaim  of  set-off  would 
have  introduced  a  question,  whether,  if  it  diould  be  esta- 
blished, that  right  would  interfere  with  the  solicitor's 
lien  upon  die  debt  recovered;  which  undoubtedly  pre- 
vails in  general  cases.  The  Court  of  Kiqg*s  Bench  hold 
their  former  doctrine,  that  the  Equity  of  set-off  shall  not 
interfere  vrith  the  lien:  the  Court  of  Common  Pleas  on 
the  contrary  hold,  that  the  attorney  can  have  no  lien,  that 
will  mterfere  with  the  equity  between  the  parties  (79); 
and  my  opinion  is,  that  the  practice  of  this  Court 
*  does  not  interpose  the  lien  farther  than  upon  the  clear 
balance,  which  is  the  result  of  the  equity  between  the 

parties. 


1808-9. 


Khodbs, 
Ex  parte. 

Thomas, 
Espaie, 

Castlb; 
£r  pmtt. 


[  ♦54«] 


(79)  Ante,  75,  *79,  Tayiorr.  Popham,  and  the  nets. 
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1809. 
Feb.  6/A. 


Sir  Arthwr  Piggoti  and  Mr.  Benyom,  finr  liie  Chil- 
dren. 
'  The  question  is  the.  same,  that  would  have  arisen  at 
law,  if  after  the  lMisband*s  death  the  wife  had  deatmned 
fi»r  i^r'  rent-charge;  whether,  considering  this  aetde- 
ment  it  was  valid.  The  power  to  make  the  vrat^duucge 
is,  not  afaadute^  but  subject  to  die  conditioii  ezpcessed 
for  settling  not  less  than  two-thirds  of  the  portion  iqKm 
the  children  in  the  proportions  mentioned. 


Feb.  Vk. 


The  father,  ^taking  sd[>soIutely  one-third  4)f  im  wifcs 
^rCion,  two-diirds  onlyt^cdng  dijrected  to  be  settled,  hsi 
a  full  ^ompensalSon  lor  any  interest,  whidi  lie  could  poir 
siblydaim  under  that  direction^  and  die .  iiyt^ntion  wu, 
that  the  AQOumtdation  should  Jbe  indaded.  The  reasoa 
therefore  for  impljring  an  interest  for  life  to  him  fink. 
The  Court  cannot  refuse  to  the  eldest  son  the  absolute 
interest  in  his  proportion.  It  cannot  be  represented,  Aat 
the  condition  is  properly  executed  by  settling  these  two- 
thirds,  not  sflbsdutely,  bat  subject  to  an  interest  for  fife 
in  the  father,  and  to  a  contingency  as  to  Am  lime  d 
vesting;  an  intention  not  expressed,  and  not  to  be  im- 
plied by  conjecture  against  these*  plain  words ;  eapedaly 
where  he  takes  absolutely  for  his  own  benefit  so  con- 
siderable a  part  as  one^third  of  the  portion. 


me  Lord  Chancellor. 

Upon  loddng  through  this  Will  my  opinion 

1  have  expressed  it.  Widi  regard  to  the  actual  intentioD 

4  have  no  doubt,  individually:  but  this  is  not  the  j/m- 

•ciple,  which  is  alone  to  regulate  tny  judgmentr  eonstrdng 

a  Will  in  this  place.    The  testator  settles  his  real  estate 

ithrough  his  nephews,  as  tenants  for  life,  and  through 

their  issue  male;  giving  a  power  of  jointuring  the  wives 

tdf  the  tei^mts  for  life  ^    and  requiring  in  the   form  of 

condition,  that  two-third  parts  of  the  portion  should  be 

setded 
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settled  upon  the  children:  the  husband  taking  the  re-        16(NI-9. 
ftiaining  third;  and  clearly  providing,  that  those  two-      Bube^ 
Airds  of  the  lady's  fortune  should  go  to  her  own  chil*  9. 

dreuu  As  to  the  sum  of  SOOOL  which  the  nephew  had  CRurciiLaT. 
the  power  of  limiting,  that  is  not  confined  to  any  parti* 
ctthr  children ;  but  extends  to  his  younger  children  by 
any  marriage.  The  expression  *'  the  eldest  son/'  in  the 
direction  for  a  settiement,  admits,  and  must  receive,  a 
eonstoruction,  which  will  shift  that  description  from  one 
individual  to  another,  from  time  to  time;  as  a  younger 
iMk  might  happen  to  become  the  eldest. 

With  regard  to  the  other  point,  it  is  true,  as  Sir  Ar^ 
ihurPiggot  has  observed,  that  the  husband  takes  one* 
third  -of  the  portion  for  his  own  benefit :  but  that  makes 
ho  difference.  The  direction  to  settle  two^hirds  must 
receive  the  same  construction  as  i^  the  husband  taking 
iiothing,  it  had  extended  to  the  whole ;  as  in  Brograve  v. 
Winder  (  88 ) ;  in  wbich  case  there  was  nothing  but  the 
simple  direction  for  a  settlement  upon  the  wife  and  her 
issue  to  au^orize  the  construction,  that  was  made,  ^hat 
6ught  to  a  certain  extent  to  govern  me ;  and  I  am  per- 
suaded upon  the  whole  of  tiiis  Wifl,  that  the  idea  was, 
not  to  accumulate,  but  that  this  fimd  should  be  preserved, 
and  settled,  in  the  same  sense  as  the  real  estate  was  set- 
tled; and  the  exclusion  of  the  wife  is  consistent;  as  by 
the  rent-charge  he  became  a  purchaser*.  I  agree  with 
th^  argument,  that  this  is  a  limitation  of  a  legal  rent- 
charge  upon  a  condition:  but  that,  condition  ought  to 
have  this  construction  at  law. 


It  was  then  suggested,  that  the  limitation  over  ou^ 
to  be  upon  the  death  of  the  son  without  issue,  generally^ 
not  merely  without  issue  male. 

The 
(80)  Ante,  Vol.  II,  6d4. 
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}80e-Sf.  The  Lord  Chakcbllor. 

^^^  I  do  not  think  so ;  a  younger  son,  by  the  death  of  the 

^^        .   elder  becoming  the  eldest  son  in  the  cdnstmction  of  this 
ORirrtULBr.  Court,  would  in  that  character  be  entitled  to  the  other 

third  of  the  ^portion:  but  he  never  ooutd  beeome  ^ 
eldest  son,  and  cease  to  be  tiie  jFoungest,  *witlim  that 
clause,  if  the  sob,  who  was  actually  eldest,  left  issue 
male;  as  then  that  third  would  gO  with  die  real  estate^ 
That  third  is  according  to  my  ojnnion  to  go  in  aettlemeDt^ 
as  the  land  would  go :  the  son  leaving  issue  male,  it  would 
go  with  the  land :  ^but  leaving  issue  female  oidy,  diey 
would  be  separated.  It  is  impossible  to  deny,  that  this 
is  a  very  diflicult  cate* 


The  Decree  declared,  that  it  was  the  intentioD  of  the 
parties  to  settle  the  Bank  Annuities,  being  two*thirds  of 
the  portion,  in  the  manner,  4i^i;ected  the  Will  of  JerC' 
vUah  Cruiehkjfi  and  that  by  virtue  of  such  Will  George 
Henry  Crutchley  is  entitled  to  the  dividends  thereof  tat 
his'Hfe;  and  that  the  interest  of  an  eldest  son  of  the 
said  George  Henry  CnUckley  ought  not  to  be  tteveated, 
unless  he  6ie^  under  the  age  of  twentyKme  and  without 
isi^ue  male. 

The  Decree  farther  declared,  that  the  sum  of  SOOOLf 
which  by  JerenUah-  CnUcUey^s  Will  George  Henry 
CruicUey  has  power  to  charge  for  the  benefit  of  his 
younger  children,  is  a  sum  to  be  raised  for  the  benefit 
of  all  the  younger  children  of  George  Henry  Crmtekley 
by  his  present  or  any  future  wife ;  and  it  was  referred 
to  the  Master  to  look  into  the  settlement;  and  to  rectify 
the  same  according  to  the  intent  of  the  parties,  as  ex- 
pressed in  the  agreement,  therein  recited,  and  the  true 
intent  and  meaning  of  Jeremiah  Cruichley  (  89  )• 

(89)  Post,  Broumcker  v.  Bagoi,  VoL  XIX,  574. 
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Rolls. 
YOUNG  t.  KEIGHLY.  1808. 

^HE  Bill  stated,  that  the  Plaintiff  in  Atigtut,  1794,    AMignment 

lent  to  the  Defendant  and  his  then  partner  Richard  ^T  ^n©  partner 
Beci/ard  10,000/.,  upon  the  security  of  their  joint  and  ^^  i^^^  P«^ 
several  bond*  dated  the  l«th  of  August,  179*;  and  by  ^l^l^^^^ 
indentures,  dated  the  Slst  of  Match,  1795,  Beckford  and  j^^^^  ^^^  ^ 
the  Defendant  covenanted,  that  they  would  on  the  80th  sabject  to  the 
of  September  next,  at  the  option  of  the  Plaintiff,  transfer  joint  debts, 
to  him  16,096^  lit.  Id.  8^  cent.  Consolidated  Bank 
Annuities,  or  pay  him  the  said  sum  of  10,000/.,  and  in 
either  case  pay  the  interest;  and  fiEurtlier  to  secure  such 
transfer  or  payment,  the  Defendant  assigned  to.  the  Plain- 
tiff 8,5002.  East  India  Stock,  subject  to  redemption  on 
payment  of  the  10,QOOL  and  interest. 

• 

The  transfer  was  not  made;  nor  was  the  principal 
money  paid :  but  the  interest  was  paid  to  August,  1799. 
The  Plaintiff  pressing  for  his  money,  the  Defendant  pro<> 
posed  to  pay  the  debt  by  instalments  ^f  six  and  twelve 
months ;  and  that  farther  security  should  be  given ;.  and 
by  a  letter,  dated  the  17th  of  April,  1800|  he  proposed 
to  give  a  bond,  signed  by  himself,  and  Ferguson  and 
Armstrong,  '*  being  the  present  firm  ;^  and  stated  se- 
curities, which  they  had  upon  estates  in  Jamaica  by 
bond  and  mortgage* 

The  Bill,  insisting,  that  this  letter  is  a  binding  con-, 
tract  by  the  Defendant  to  execute  an  assignment  of  those 
securities,  prayed  a  specific  performance,  and  an  assign- 
ment accordingly. 

The  Defendant  by  his  answer  submitted,  whether  the 
letter  was  a  binding  contract ;  and  that,  having  become 

MO 


SM 


t80B-». 
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so  much  embarrassed  in  his  afTairs  as  to  be  under  the 
necessity  of  stopping  payment  and  assigning  his  affiurs 
to.  trustees  for  the  benefit  of  his  creditors,  he  conceived 
himself  not  at  liberty  to  execute  any  transfer  or  assign- 
ntenl  of  any  part  of  Ui  H^uiA  to  an  in4if>(liial  aeHxar.  ' 

A  aupplciiientd  Bill  was  fikd»  statii^,  diat  the  De- 
fendant Keighly  and  hia  partners  ^xeetited  an  tauAgBr 
ment,  dated  the  ^Oth  and  2Lst  of  Jv^,  1800,  for  Ifae 
benefit  of  their  oredilorB  to  the  other  Diefendanta. 


By  a  Decree,  pronounced  at  the  Molb  on  the  Ifidi 
dl  February,  1805,  it  was  dedared,  that  the  PhiMtf 
was  entitled  to  a  specific  peiffiBnaamiQe  of  the  ^greeasoK 
against  the  Defendants  KeigMy  ttd  At  truataea;  and 
an  inquiry  was  directed,  what  legal  or  equitable  interasl 
Keighly  hdA  in  the  aaid  secuniies  on  the  VJfh.  oi 
1800. 


The  Master's  Beport  stated  die  seeiirilae^  by  inortjgige 
upon  the  estates  in  Jwmmtm.  to  KagA^;  and  an  agiee- 
ment,  dated  the  1st  iiiJmmary,  1800,  fiM*  .m  pactnerduf 
between  KeigMy,  Fergumm^  and  Armsiramg;  praviding^ 
that  all  the  securities  for  aniney,  shares  of  ships,  and 
debts,  due  to  Keigily,  in  respedt  of  his  mercantile  house; 
as  it  atood  on  the  SOth  of  April,  1799,  subject  to  tlie 
"debts  and  engagements,  afieeting  the  saMe,  ^ould  he- 
come  the  joint  property  of  the  new  firm  in  certain  proH 
portions,  according  to  the  proportions  of  capital,  agreed 
to  be  bought  in  by  Pergunm  and  An^alarong ;  bnt  that 
they  had  adyanced  only  part  of  the  sums  they  wer^  re- 
spectively to  bring  in.  The  Master  &erefore  stated,  Aai 
he  did  not  find,  that  Keighly  ever  parted  with  the  legd 
or  equitable  interest  in  the  said  securities  other  than  bj 
the  articles  of  partnership  and  by  the«trust-deed ;  and  ac- 
cordingly found,  i^KiKmghly  had  on  the  17th  cf  April, 
1800,  an  equitable  interest  in  two  of  the  Jamaica  estates, 

and 
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&tid  a  tegal  6r  equitable  estate  iii  anidtheri  to  the  extnl- 
of  his  advances  upon  those  estates  respectively  n  eubjeot 
only  to  such  rights  afi  Ferguson  and  Armstrong  had  ac- 
quired I]|y  the  articles  of  partnership  of  the  1st  of  Janu-^ 
aryt  1800 1  aki3;  tikat^  not  having  paid  th<»  full  eapitakf 
which  by  the  said  artides  they  wer^  bouAd.  to  adVluttre^  Uf 
the  joint  concetn,  although  required  by  KeigUy  to  do  sbf 
ihey  did  not  become  entitled  to  two-eighths  and  olie-» 
eighth  respectively  in  the  said  eecilrities ;  but  at  the  tMit 
were  entitled  only  to  sudh  |)roportion  as  their  respecftite 
advances  bore  to  the  fbll  capitals^  whidi  they  ought  X6 
have  advanced. 


1609^9. 


KaioHLti 


To  this  Report  exceptions  were  taken  by  the  trust^^ ; 
contending,  that  the  Master  ought  to  have  found,  that 
KeigUy  had  not  upon  die  17th  of  April,  1800,  any  inte- 
rest whatsoever  in  the  said  estates  or  sums  of  money, 
except  as  partner  in  the  house  of  Keighly,  Ferguson, 
nxid  Armstrong;  or,  if  he  had  any  separate  interest,  it 
was  only  such  legal  or  equitable  interest,  as  he  had  as 
creditor  for  the  deficiency  of  the  advances  of  his  part- 
ners; and  that  he  was  a  trustee  thereof  for  the  partner- 
ship ;  insisting  fiurtiier,  that  the  Mast^  ought  to  have 
certified,  that  Ferguson,  and  Armstr&rig,  and  KeigUy^ 
were  jointiy  entitled  to  the  said  securities,  or  the  bene<- 
ficial  interest  in  the  same,  ^  p2irtnelrs. 

Sir  Samuel  RondUy  tod  Bfr.  Bett,   in  Huppoi^t  xX 

the  iBxceptiokis. 

This  claim  of  lien  upon  Keighly's  interest  cannot  bb 

maintained  against  tiie  creditors  of  the  palrtnership.    Ih 

the  ciEise  of  Taylor  v.  Fields  {90),  the  only  instance  oT 

such 


.(00)  Ante,  Vol.  IV,  906. 
See  ante,  220.  Bankey  v. 
Oarratt,  Vol.  I,  i236,  and  the 


note,  230.  XI,  85.  barker 
V.  Goodair,  The.  case  of 
Taylor  v.  Fields  was  decided 

under 
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iudi  an  attempt,  FieUSfB  partner,  had 
mnit  to  be  obtained  againat  hiin ;  under 


ajudg- 
rhieh  joint  pro- 
perty 


nnder  tfiete  dreunMlaneea. 
The  Bill  was  filed  by  the  §•• 
•ignees  of  WUHam  JbMitfiMi 
and  Edmmrd  FiM$i  bank* 
nptot  and  the  SheiiflSi  of 
MUiktat,  against  Jtoberi 
fMdi:  ftating  the  partner- 
ihip  between  RMnmm  and 
Edwt&d  Fields,  in  the  trade 
of  linen-drapert ;  and  that 
ItobiMMtm  brought  into  the 
partnership  10002.,  and  Fieldi 
nOOty  as  their  respective 
eapitab;  that  PiddM  drew 
ont  more  than  his  share  fai 
the  trade;  and  pledged  the 
name  of  the  partnership  for 
his  own  private  accommo- 
dation. The  Bin  farther 
stated,  that  shortly  before  the 
Commission,  which  issned 
npon  the  20th  €t  April,  Ed- 
wmrdFuUi  mARob^FUUk 
farmed  a  scheme  to  get  into 
their  possession  part  of  the 
parbership  effects;  and  for 
that  purpose  Edward  Fields 
gave  to  Robert  Fields  a  bond 
and  warrant  of  attorney  to 
confess  judgment  for  a  pre- 
tended debt  of  500£i;  upon 
which  judgment  was  entered 
up ;  and  a  writ  of  Fieri  Facias 
issued,  directed  to  the  Plain- 


tiffs,  the  Sherifii  of  JRdUfe- 
sea;  who  took  fai  enecntioa 
all  the  partneraUp  effects,  ss 
well  as  the  separate  effects  d 
BdsoardFMds:  b«ttlie8he- 
rilb,  baring  reoeirad  nofioe, 
and  being  indenmiSed  lij 
the  joint  creditors,  and  Stf- 
wards  Fields    having    conn 

• 

mitted  acts  of  baokruptcj, 
gave  up  the  partnership  ef- 
fects; and  sold  only  the  se- 
parate effects,  and  the  Hie- 
fendant  ha9  commenced  stf 
action  against  the  SheriTs 
for  a  fidse  return.  The  B3I 
prayed,  that  the  aasignees 
may  be  ^[uieted  In  the  pes« 
sessioa  of  the  partaerskip 
effects :  an  Injnnetson ;  aai 
an  account  of  what  was  dae 
from  the  Defendant  to'  the 
assignees,  and  paymenFt, 

The  answer  stated,  tkst 
the  debt,  due  from  Edward 
Fields  to  the  I>efendant,  wss 
the  separate  debt  of  Fiekb: 
but  it  was  a  bond  fide  debt, 
and  for  a  full  and  TaluaUe 
consideration.  The  Defend- 
ant obtained  judgment;  and 
sued  out  execution  npon  the 
12th  of  April,  1797;  and 
upon  the  13th  of   AprU  s 

meetiDf 
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perty  was  taken  in  execution.     A  bankruptcy  followed; 
and  the  assignees  filed  the  bill  for  injunction  and  account; 

and, 


1808-0.. 


Young 
Kbighly. 


meeting  of  the  creditors  of 
the  partnership  tuck  place, 
at  \vhich  the  Defendant  at- 
tended ;  and  informed  the 
oreditors  of  his  execution, 
and  thereupon  JRohinson  and 
the  creditors  concerted  the- 
bankruptcy ;  in  order  to  de- 
feat the  execution.  The  De- 
fendant thereford  insisted 
on  his  right  to  proceed  in 
his  action  against  the  she- 
riffs. 

.  Upon  an  application  for 
an  injunction  on  the  25tb  of 
^une,  1797,  an  Order  was 
made,  that  the  assignees 
should  pay  into  Court  640/. 
without  prejudice;  and  in 
default  thereof  that  the  De- 
fendant should  be  at  liberty 
to  proceed  in  the  action; 
and  an  account  was  directed, 
of  the  separate  estate  and 
interest  of  Edtoard  Fields  in 
the  partnership  estate  and. 
effects  of  Robhuan  and  Fields 
at  the  time  of  leryiiig  the 
execution.;  and  the  Master  to 
slate  what  was  due  to  Edward 
Fields  on  that  account  An 
account  was  also  directed  of 
the  interests,  of  Fields  an4 
Bobinton  in  the  partnership 
Vol.  XV.  N 


effects,  as  between  them,  and 
to  ascertain  Fields*s  share; 
and  in  the  mean  time  au 
Injunction  was*  granted. 

The  Master's  Report  stair, 
ed  the  articles  of  partner- 
ship; by  which  Robinson  was 
to  bring  in  1000/.  and  Fields 
500/.:  RMnson  was  to  be 
entitled  to  two-thirds  of  the 
stock,  and  Fields'  to  one- 
third;  and  Robinson  was  to 
be  at  liberty  to  draw  out 
10/.  and  Fields  5/.  per 
month.  Upon  the  day  of 
the  execution  the  whole  of 
the  partnership  estate  and 
effects  was  of  the  value  of 
2000/.  3<.  9d^  exclusive  of 
debts, due  by  the  partnership;, 
and  Edward  Fields* s  interest 
therein  was  666/.  14f.  Id. 
being  one-third;  and  as  to 
the  inquiry,  whether  any 
thing  was  actually  coming  to 
Edward  Fields  from  the  part- 
nership at  the  time  of  the 
execution,  the  Report  stat-. 
ed,.  that  nppa  the  27th  oC 
November,  1796,  there  waa, 
due  to  RsbimsoHf  over  and 
aboye  his  capital  of  1000/» 
the  sum  of  1041/.  4f.  lid. 
which,  being  dtducted.from 
N  the 
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and  an  account  waa  directed  of  the  separate  interest  of 
Fields,  and  of  the  partnership  effecits  ;  and,  as  it  ap* 
peared,  that  there  was  no  balance  after  satisfaction  of  the 
partnership  debts,  the  decision  of  the  Court  was  against 
die  claim  under  the  execution ;    and   the   Ltn-d  Chief 

BaroMt 


the  partnership  eflTects,  left 
958/.  18f.  lOd.;  whereof 
one-third,  319/.  its.  Hid. 
was  the  share  of  Edward 
Fiehk:  bat  he  had  over- 
drawn the  proportion  he  was 
eta  titled  to  draw  out  of  the 
partnership  eflectR,  to  the 
amount  of  00/.  14f.  10c/.; 
whereof  two-thirds  being  Ro" 
ttmson^s  proportion,  ought 
to  be  (led acted  from  the 
above  sum  of  ai9/.  12s.  lid. 
which  left  a  balance  of 
879/.  St.  Gd.  which  the  Mas- 
ter certified  to  be  coming 
due  to  Edtcard  Fields  in  re- 
spect of  his  separate  estate 
and  interest  in  the  partner- 
ship at  the  time  of  lev^'ing 
the  execution,  and  to  be  the 
amount  of  bis  interest  there- 
in as  against  RMnson.  The 
Report  then  stated  what  Ra- 
bhuon  was  entitled  to,  cor- 
responding Vrith  the  above 
statement. 

An  exception  was  taken 
bj  the  assignees  to  the  Re- 
port; as  stating,  that  there 
was  coming  due  to  Edumrd 


Fields  in  respect  of  his  se- 
parate estate  and  interest 
in  the  partnership,  at  tlM 
execution  of  the  articles, 
279/.  3s.  Qd.;  whereas  tiie 
Master  ought  to  have  re- 
ported, that  Edward  FiM 
had  no  separate  estate  or  in- 
terest whatsoever,  as  it  sp- 
peared  before  him,  that  at 
the  time  of  levj  iog  the  exe- 
cution, after  pajtnent  of  sH 
partnership  debts  then  doe, 
there  was  not  anjr  such  ba- 
lance. 

The  authorities  referred  to 
at  the  Bar  were  Richardsm 
r.  Goodwin,  2  Fern.  293. 
Heydon  r.  Heydcn,  1  SalL 
392.  Jacky  r.  B^ller,  2  Lord 
Raym.  871.  West  v.  8ki^ 
2  Ves.  242 ;  and  the  paK 
sage,  stated  bj  Lord  Mau^ 
field  in  Few  v.  JGbatoj, 
Coirp.  445,  from  Lord  Asnf- 
wtcAe's  judgment  in  Skipp^. 
Uarwood. 

The  Exception  was  aDov« 
ed ;  and  the  Injunction  vss 
OHMle  perpelval. 
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Saram,  in  liis  judgment,  so  £etr  from  conceiving,  that  the 
former  cases  were  determined  upon  the  ground  of  bank- 
ruptcy, observes,  that  bankruptcy  makes  no  difference; 
as  the  assignees  are  by  the  Act  of  Parliament  in  the  very 
same  situation,   as  the  bankrupts  are  at  Common  Law. 
The  individual  creditor  had  at  least  as  strong  a  lien  upon 
the  joint  property,  taken  in  execution  for  his  se{>arate 
debt,  as  this  Plaintiff,  claiming  under  ah  agreement  by 
one  partner  to  assign  part  of  the  joint  stock  :  the  others 
^nder  total  ignorance  of  that  proceeding  in  the  partner- 
ship transactions.     Can  a  part  of  the  joint  stock  be  thus 
withdrawn  from  the  engagement  of  the  partnerohip  ? 
The  consequence  would  be  most  serious,  as  any  partner 
would  have  the  power  of  ruining  the  concern.     If  this 
can  be  maintained,  the  course  in  bankruptcy  to  pay  the 
joint  debts  out  of  the  joint  property,  before  the  separate 
creditors  can  take  any  part  of  it,  according  to  the  case 
of  Goss  V.  Du  Fresinoy  (91 ),  which  ha^  been  followed 
ever  since,  is  wrong.     Supposci  instead  of  the  failure  of 
this  partnership,  it  had  determined  by  agreement :  could 
any  part  of  the  partnership  property  have  been*  claimed 
by  either  partner  as  his  own,  the  effect  of  his  separate 
and  private  act  ?    If  that  is  not  to  be  maintaihedi  can  a 
creditor  support  a  claim  under  a  separate  and  private 
transaction  with  one  partner?  The  effect  of  the  contract 
of  partnership  is,  that  the  whole  property  is  pledged  to 
the  partnership  debts,  in  preference  to  any  other  purpose. 
Nothing  therefore  can  be  received  under  this  claim,  until 
the  joint  accounts  shall  be  settled  ;  when,  if  any  surplus 
•hall  be  coming  to  KeigUy,  the  Plaintiff  will  have  a  lien 
upon  that. 


tsoa-d. 


YOUNO 

r. 
Kbiohlt. 


Sir  Arthur  PiggoH  and  Mr.  Leaek,   for  the  Plaint^, 
lulmitted  the  application  of  the  decision  in  the  case  of 

Taghr 


(91)  1  Cooke's  Bank.  Law,  598 1  Bth  edit,  by  Mr.  Rooh,  5». 
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1B08-9.  Taylor  v.  Fields,  against  the  Plaintiff;  and  that  it  had 
not  been  impeached  ;  intimating  however  sonie  dwilit 
upoii  the  principle. 


YOIJNO 

r. 
Keiohly. 


Rolls.  The  Master  of  the  Rolls  said,  the  case  of  Taylor 

1808.  \.  Fields,  was  decisive  against  the  Plaintiff;  and. he  saw 

June  U.       no  reason  to  dissent  from  that  determination. 

The  Exceptions  were  accordingly  allowed ;  and  the  biD 
was  dismissed. 


1809.  WIGHT  9.  LEIGH. 

Devise  to  A.    ^LIZABETH    HARRINGTON    CHAUNLER, 

and  after  his  y^^^  g^jg^  ^f  ,^1  ^g^^  j,^  l}^^  counties  of  Essex 

fiwt"ln?oSe  "*  ^^^^W'  *®»  ^^^  *'*«»  ^5*  remainder  to  the  Plamtiff 
and  in  ^^  ^^^'  widiont  impeachment  of  waste^  directly  as  to  oae 
defaalt  of  male  >°^^tyr  <^^»  ^  ^  ^^  other,  after  a  previous  limitation 
issue  then  anto  ^  William  Martin  for  life,  and  to  his  children,  as  te- 
his  eldest  and  nants  in  common  in  tail,  with  remainder,  as  to  her  reversioB 
other  daogh-  in  fee,  to  the  trustees  in  her  marriage  settlement  and  their 
ters,  and  to      heirs,  upon  trust  to  convey  such  reversion  in  fee  to  the 

ir     eirs        ^^  ^^  ^^^j^  persons,  for  such  estates,  &c.  as  she  should 
male  for  ever. 

An  esute  in      ^^  ^^^  ^  ^^^^  appoint,  by  her  Will,  dated  the  8th  of 
tail  male  in  A.   October^  1794,  gave  all  her  real  estates  in  Essex  and5«rrgr 

to  her  husband,  John  CAaunler,  in  case  he  survived  her, 
during  his  life ;  and  after  her  husband  s  decease  she  gave 
the  saki  Surrey  estate  to.  the  Plaintiff;  and  after  bii 
r  #565  1  ^death  she  gave  the  same  to  his  first  and  other  sons ;  aad 
in  defiiult  of  male  issue  then  she  gave  the  said  estates 
unto  the  eldest  and  other  daughters  of  the  Plaintifl^  and 

to 
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to  their  heirs  male  for  ever,  on  coiidition  they  shoxild  take 
the  name  of  fF^^A^y  and  BO  other* 

The  testatrix  and  her  husband  being  both  dead,  the 
bill  was^  filed ;  the  Plaintiff  claiming  an  equitable  estate 
tail  in  remainder  under  the  Will  o(  Elizabeth  Harrington 
Chaunler ;  and  praying,  that  the  trustees  may  be  decreed 
to  convey  the  legal  estate  in  remainder  in  the  moiety  of 
the  estates  accordingly.  The  Plaintiff  had  four  children-: 
bis  eldest  son  of  age,  but  out  of  the  jurisdiction ;  the 
'  «ther  three  being  daughter^. 

Sir  Samuel  Romilly  and  Mr«  Roots,  for  die 
Plaintiff. 
The  only  way,  in  which  a  sensible  construction  can  be 
given  to  this  WiH,  is  by  giving  an  estate  tail  to  the  Plain- 
tiff; who  has  a  legal  estate  for  life  now  vested  in  him« 
The  testatrix  gives  the  estate  to  him,  not  for  Kfe,  but 
generally ';  and  after  his  death  to  his  first  and  other  sons ; 
not  expressing,  what  interest  they  were  to  have ;  and  in 

• 

default  of  'male  issue  then  to  the  eldest  and  other  daugh- 
ters, and  to  their  heirs  male  for  ever,  on  condition  that 
tbey  shall  take  the  name  of  Wight.  She  clearly  intended 
succession;  and  that  the  estate  should  go  to  all  the 
Plaintiff's  male  issue  in  the  first  place,  before  the  daugh- 
ters can  take :  an  object,  to  be  effected  x>nly  by  giving 
him  an  estate  tail.  His  sons  cannot  take  estates  tail, 
tbe  limitation  over  being  not  in  default  of  issue  of 
them,  but  in  default  of  male  issue;  whidi  must  have 
reference  to  the  Plaintiff,  taking  the  first  estate. 

The  case  of  Doe  v.  Applin  (92)  has  a  considerable 
^resemblance  to  this;  upon  a  devise,  not  so  strdng  in 
£ivour  of  the  construction,    giving  an  estate  tail  to  the 

first 


565 

1809. 


Wight 

V. 

Leioh. 


C  •see] 


(02)  4  Term  Rrp,  82. 


Wight 
r.     . 


5«6  CAS£S  IN  CHANCERY. 

1800.         first  taker ;   with  which  the  words  of  distribution    **  to 
,and  amongst/'  are  certainly  so  far  inconsistent.    Robinsm 
V.  Robinson  ( 93  )>  is  another  instance   of  an  estate  tail 
Leigh,        implied  from  the  manifest  intent  against  an  express  de* 
vise  for  life  and  no  longer. 

Mr.  Hart  and  Mr.. Bell^  for  the  Defendants. 
U])dn  the  manifest,  and  not  inconsistent,  intention,  to 
he  collected  from  the  whole  of  this  Will,  there  is  no 
occasion  to  resort  to  authorittesr.  In  Doe  t.  AppBM, 
Robinson  v.  Robinson,  and  other  cases  of  that  class,  ibe 
.difficulty  arose  from  two  inconsistent  objects,  apparent 
upon  the  Wills :  both  could  not  be  executed  :  from  ne- 
cessity therefore  the  particular  object,  aif  estate  for  life, 
expressed  in  direct  terms,  with  the  additional  words 
'*  and  no  longer/*  in  one  instance,  gave  way  to  tlft 
general  intention  to  carry  on  the  lipiitation  throogh  Ae 
Issue ;  which  could  not  is  Doe  v.  Applin  be  construed 
children,  as  it  was  in  Seaward  v.-fVillock  {94*};  ^here^ 
besides  the  general  intention,  that  the  estate  should 
continue  in  the  family  as  long  as  possiUe,  there  were  two 
particular  objects:  one,  that  the  first  taker  should  hvft 
an  estate  for  life  only;  another,  that  each  son,  to  tiie 
tenth  generation,  should  take  an  estate  for  life. 

In  this  case  the  general  and  the  particular  intention 
may  both  be  executed  by  giving  the  first  taker  an  estate 
for  life  only;  ^hich  is  the  legal  construction,  Wh^re  there 
are  no  words  of  limitation ;  and  the  iiltention  could  not 
appear  in  more  explicit  terms  thjEin  by  a  gift  to  a  person, 
and  immediately  after  his  death  a  limitation  over.  By 
[  ♦  567  ]  ♦  giving  the  father  an  estate  tail  the  limitation  to  the  first 
md  other  sons  is  elLpUnged  from  the  Will;  which  iis 
Descriptio  Persona^  as  much  as  a  limitation  to  an  exist- 
ing 

(Oa)   I  Burr.  3(k  (94)  6  Juiisi,  VM. 
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ing  son  by  name ;  pointing  also  to  that  order,  in  which         1B09. 
estates  are  usually  limited  with   the  view  to  succession        Wight 
according  to  priority  of  birth.      Every  word  must  have  v. 

effect.  Admitting,  that  a  failure  of  issue  male  was  to  Lkioh* 
take  place,  before  the  limitation  to  the  daughters  could 
have  effect,  it  is  not  true,  that  the  intention  can  be  exe- 
cuted only  by  an  estate  tail  to  the  father.  The  words 
**  in  default  of  issue  male  "  may  apply,  not  to  the  Plain- 
tiff, but  to  the  immediate  antecedent,  the  first  and  other 
sons :  a  construction  more  grammatical,  more  consistent 
with  the  general  plan  of  the  devise,  and  approaching,  as 
near  as  can  be,  the  ordinary  language  and  course  of 
aettlement.  The  conclusion  is,  that  this  is  an  estate  for 
life  to  the  first  taker ;  with  a  remainder  in  tail  male  to 
his  first  and  other  sons. 

Sir  Samuel  RomiUy^  in  Reply. 
Under  these  words  the  sons  cannot  possibly  take 
^estates  tail :  no  interest  being  mentioned  in  the  limita- 
tion ;  and  in  default  of  persons  to  take  under  the  prior 
limitation  estates  in  tail  male  being  given  to  the  daughters 
by  express  and  technical  terms.  The  conclusion  is 
inevitable,  that  the  testatrix  by  that  short  limitation  t« 
the  sons  could  not  have  the  same  meaning;  shewing 
plainly,  that  she  perfectly  well  knew  how  to  create  an 
estate  tail  to  the  sons.  Her  intention  therefore  must  be 
this :  understanding  that  by  an  estate  tail  in  the  father 
the  sons  would  take  successively,  if  the  estate  *  before 
^ven  cannot  take  effect,  and  by  the  failure  of  issue  male 
of  the  first  taker  there  can  be  no  succession  in  his  sons, 
then  the  daughters  shall  take.  It  was  certainly  very  difii^ 
cult  in  Doe  v.  Applin  to  get  over  the  words  of  distribi^- 
♦  tion.  The  Court  was  under  the  necessity  of  consider-  [  •SOS  ] 
ing  them  as  having  no  operation. 

The  Master  of  the  Rolls,  observing  that  Seaward  v. 
WWock  was  only  a  series  of  estates  for  life,  without  any 

limitation 
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limitation  in' default  of  issue/ expressed  his' opinion, 
that  this  was  an  estate  tail  in  the  Plaintiff;  that  the  de- 
vise was  to  be  construed,  as  if  it  ra^  to  him  and  his 
issue  male ;  lt>ut  said,  he  would  look  at  the  Will. 


The  Master  vf  the  Rolls.  ^ 

The  evident  intention  of  this  testatrix  was  to  prefer 
all  the  male  issue  of  somebody,  either  of  the  PlaintifTi 
or  of  his  first  and  other  sons,  to  the  daughter  i  but  she 
has  not  given  such  an  interest  to  any  one,  as  would  enable 
male  issue,  generally,  to  take ;  for  all,  that  is  given  to  the 
Plaintiff,  is  what  amounts  in  law  to  an  estate  for  life, 
and  so  it  is  with  regard  to  the  estates  given  to  his  first, 
and  other  sons.  It  is  necessary  therefore,  in  order  to 
effectuate  the  general  intention  in  favor  of  issue  male,  to 
consider  some  of  the  antecedent  takers  as  having  by  im- 
plication such  an  estate  as  would  enable  all  the  issue  male 
to  take  ;  which  can  only  be  by  giving  an  estate  tail 
either  to  the  father,  or  to  his  fir^t  and  other  sons.  The 
male  issue  intended  must,  I  thinky  be  the  male  issue  of 
the  father,  not  of  the  sons.  Nothing  is  before  mentioned 
of  any  issue  male  of  the  sons :  whereas  there  is  a  certain 
description  of  male  issue  of  the  father  before  spoken 
of,  viz.  his  first  and  other  sons.  Therefore  the  failure 
of  issue  male  intended  must  be  of  issue  male  of  the 
father,   rather  than  of  the  sons.     When  the  Court  has 

* 

determined,  what  is  the  effect  of  the  limitation,  it  is  the 
duty  of  the  trustees  to  convey  accordingly ;  and  the  con- 
struction I  put  upon  this  Will  being,  that  this  is  a  limita- 
tion to  the  issue  male  of  the  father,  they  must  so  make 
the  conveyance. 
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The  GOVERNOR  and  COMPANY  of  the  BANK  jp^ 

of  ENGLAND  v.  LUNN.  Feb.  ItKlotk. 

IIM. 
^T^IIE  Bill   stated,    that  Reni  Labutte,    being  at   the    Demurrer  al- 
tiiiie  of  making  bis  Will  and  of  his  decease  pos-  lowed  to  a  Bill 
sessed  of  the  sum  of  2300/.  if-per  cent.  Consolidated  ^y  ^^  -^«** 
Bank  Annuities,  standing  in  his  name,  by  his  Will,  dated  ^    ^V*"*®  «>r 
the  13th  of  3/«y,  1789,  directed  his  executrix  within  one        .    t*i^    a 
month  after  his  decease  to  ^1  and  dispose  of  **  1000/.,  ^^^  of  anExo- 
'Vin  the  if-per  cc/?/..  Consolidated  Bank  Annuities,"  and  cator,  claiming 
pay  the  money,  arising  therefrom   unto  Messrs.  Senard  a  transfer  of 
and  Co.  at  Paris,  ( whose  receipts  the  testator  declared  Stock.  Con- 
should  be  a  full  and  sufficient  discharge  to  his  executrix  *'"®"°g  the 
ibr  the  same)    upon  this  special  trust  and  confidence;    .« ^  „**|*^^ 
tliat  they  shall  place  the  same  out  at  interest,  and  pay  ,    . 

and  apply  the  interest  for  and  towards  the  board  and  /^^in'ch  was 
maintenance   of  Genevieve  Clare  Forget,   widpw^    now  doabtful)  to 
residing    at  Paris,    and  for   and   towards   the   support^  trustees  in 
maintenance,    and  education,  of  Pierre  Forget,  and  his  France  upon 
brother  or  sister,  her  two  children,  until   such  children  *P«cial  trusts, 
shall  attain   their  legal  Ages  according  to   the  laws   of  *      ®  lixeealor 
France ;  and  upon  their  respectively  attaining  such  age>     ,     ,    .     . 
the  principal  to  be  paid  between  them  equally ;  with  sur*  ^^^  ^i^^  ^^ 
vivorship,  if  either  should    die   without  issue ;    and,    if  ^ure  of  (he  be- 
both  should  die,  to   the  mother.     The  testator  farther  qae^,  or  as 
directed  his  executrix  to  sell  and  dispose  of  *'  the  further  having  assent- 
"  sum  of  100/.  Stock  in  the  said  4f-per  cent.  Consolidated  ed.the  Injuno- 
.'*  Bank  Annuities,^'  and  pay  the  money  unto  Messrs.  Se-  **®°  "  "°°®" 

nard  and  Co.  for  their  care  or  trouble  in  the  execution  <^  *     ^ '      . . 

^  can,  upon  bia 

of  the   trust.      He    gave   the   residue  of  hb   personal  ^^^^  ^^  ^j^^ 

estate  to   his  wife  Mary  Labutte  f   whom   he  appointed  stock   to  be 
sole  executrix.  applied  as  the 

otber  pro- 
By  pcrty,   there 
15  no  £qult  V. 
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By  a  codicil^  dated  the  19th  of  December ,  1789,  the 
testator  revoked  the  bequest  '^  as  to.  the  said  sums  of 
**  1000/.,  and  100/.  Stock  m  the  4-per  cent.  Consolidated 
''Bank  Annuities/'  and  directed  his  wife  within  one 
month  after  his  decease  to  sell  and  dispose  of  ''  the  sum 
'^  of  500/.  Stock  in  the  said  fiind  only,**  and  pay  the  money 
tmto  Senard  and  Co.  with  the  same  declaration  as  vas 
contained  in  the  WiU,  that  their  receipts  should  be  a  dis- 
charge ;  and  directed  them  to  retain  the  sum  of  S(V. 
thereout  for  their  care  and  trouble  in  and  about  the 
trusts  committed  to  them ;  and  the  residue  of  the  money 
to  arise  from  the  sale  of  the  toid  500/.  Stock,-  he  Erected 
Senard  and  Co.  to  pay,  &c.  as  was  mentioned  in  the 
Will  with  respect  to  the  sum  of  1000/.  Stock,  thereby 
directed  to  be  sold ;  and  he  farther  directed  his  said 
executors  to  set  apart  and  appropriate  ''  a  further  sum  of 
'^500/.  Stock  in  the  said  fund,"  for  the  purposes  after 
mentioned  :  viz.  that  his  wife  should  ree^ve  the  dividends 
during  her  life ;  and  after  her  decease  he  gave  ''  Uie  said 
*'  last-mentioned  sum  of  500/.  Stock**  unto  the  said 
Messrs.  Senard  and  Co.  upon  trust  to  be  by  them 
paid,  &c.  unto  Genevieve  Clare  Forget ^  and  her  said 
two  children,  as  directed  by  th&  Will  with .  respect  to 
"  the  said  sum  of  1000/..  stock,  thereby  directed  to  be 
**  sold  :^  but  in  case  they  shall  all  die  in  the  life  of  his 
wife,  the  last-mentioned  500/.  should  become  the  pith 
perty  of  his  said  wife  absolutely. 


By  another  Codicil,  dated  the  4th  o{  April,  1790,  re- 
citing the  bequest  in  the  Will  and  the  former  Codicil,  the 
testator  revoked,  not  only  the  directions  in  his  Will  "  as 
'^  to  the  sale  of  the  said  sums -of  1000/.  and  100/.  Stock 
^*  in  the  said  if-per  cent.  Consohdated  Bank  Annuities," 
but  also  the  appointment  of  his  wife  to  be  sole  execu- 
trix ;  and  he  farther  revoked  the  said  recited  codicil,  and 
directed  his  said  wife  Mary  Labutte^  "  to  set  apart  and 
**  appropriate  the  sum  pf  1000/.  Stock,  in  the  4*-j9er  cent 

**  Consolidated 
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"  Consolidated  Bank  Annuities,  for  tbe  uses  and  purposei 
*'  hereinafter  mentioned/'  viz.  that  his  said  wife  shall  re- 
ceive the  dividends  and  produce  thereof,  from  time  to 
time,  during  her  natural  life ;  and  immediately  after  her 
decease  he   gave  V  the  said  sum  of  1000/.  in  the  said 
*'  fund,  unto  the  said  Messrs.  Senard  and  Cq.  ;'*  declaring, 
that  their  receipt  shall  be  a  full  and  effectual  dischai^ 
to  his  executor  hereinafter  named,  for  the  money  arising 
from  the  sale  of  the  said  Stock ;  and  he  authorized  and 
desired  them  to  retain  thereout  the  sum  of  100/.  for  their 
care  and  trouble  in  and  about  the  trusts  by  him  com- 
mitted to  them ;  and  '*  the  residue  of  the  money  to  arise 
"  from  the  sale  of  the  said  1000/.  Stock,"  he  directed 
Senard  and  Co.  to  pay,  apply,  and  dispose  of,  unto  and 
for  the  benefit  of  the  said  Genevieve  Clare  Forget,  and 
her  tvFO  children,  in  the  same  manner  in  every  respect  aa 
in  his  said  Will  is  particularly  mentioned,  *'  with  respect 
"  to  the  sum  of  1000/.  Stock  in  the  said  fund,  thereby 
'*  directed  to  be  sold :"  but,  in  case  the  said  Genevieve 
dare  Forget,  and  her  said  two  children,  shall  all  happen 
to  die  in  the  life  of  his  wife,  he  directed,  that  '*  the  said 
''  sum  of  1000/,  Stock  hereinbefore  directed   to  be  set 
*'  apart  for  th6  purpose  aforesaid,**  shall  in  such  cdse  be- 
come  the  property  of  his   said  ¥dfe  absolutely ;  and  he 
appointed  his  said  wife  Mary  Labuite  whole  and  s(de 
executrix  of  his  last  Will   and  Testament  during  the 
term  of  her  natural  life ;  and  from  and  after  her  decease 
he  appointed  the  Defendant  and  uiother  person  joint 
executors  thereof. 
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The  Bill  farther  stated  the  death  of  the  testator  on 
the  20th  of  May,  1790 ;  that  his  widow  Mary  Labutte, 
proved  the  Will  and  Codicils ;  and  possessed  herself  of 
the  testator's  personal  estate,  more  than  sufficient,  exclu- 
sive of  the  said  1000/.,  4f-per  cent.  Consolidated  Bank 
Annuities,  to  pay  all  the  testator's  debts ;  and  she  did 

thereout 
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thereout  pay  them  alL  Mary  LcUnUte  died  on  the  llth 
otJultft  1808 ;  haying  made  the  Defendant,  her  nephew, 
her  residuary  legatee  and  one  of  her  executors;  who 
alone  proved  her  Will. 

The  Bill  then  stated,  that  the  said  sum  of  lOOQ/L  ^-per 
cent.  Annuities  is  sdll  standing  in  the  Plaintiff's  books, 
'  in  the  name  of  the  testator  Reni  Labuite ;    that  the 
Defendant  required  them  to  permit  him  to  transfer  the 
Stock  into  his  own  name  \  which  they  declined,  unless  he 
would  produce  properly  authenticated  documents  to  prove 
the    deaths   of  Genevieve  Clare  Forget,   and  her  two 
children,   in  the    Ufe  of  Mary  Labuite;   charging,   in 
opposition  to  the  various  pretences  stated,  that  aU  the 
debts  were  paid;    that  the  family  of  Forget,   or   some 
person  in  their  right,  is  entitled  to  the  produce  of  the 
Stock,  after  paying  the  sum  of  lOOL  to  Senard  and  Co.; 
that  Senard  and  Co.  and  the  Forgets  never  have  had 
notice  of  the  said  bequests,  being  resident  in  FroMce^ 
The  Bill  therefore  prayed>  that  the  Defendant  may  be^ 
decreed  to  transfer  the  sud  1000/.,  ^-per  cent.  Consoli- 
dated Banl^  Annuities,  into  the  name-  of  the  AecoumtaMi" 
General,  in  trust  in  this  cause ;  and  that  it  may  be  im- 
pounded and  secured,  until  it  can  be  ascertained,  what 
per^pns  are  entitled,    or  beneficially  interested  therein ; 
and  when  that  shall  have  been  ascertained,  that  the  Stock 
maybe  applied  and  disposed  of  according  to  the  second 
Codicil,  and  that  the  Defendant  may  be  restrained  from 
proceeding  in  the  action. 

The  Defendant  put  in  a  general  demurrer  to  the  whole 
discovery  and  relief,  sought  by  the  Bill,  for  want  of 
Equity. 


Sir  Samuel  RomiUy  and  Mr.  Hall,    in    support  of 
the  Demurrer. 
It  is  clear,  that  by  this  Will  the  Bank  are  nut  cont>ti- 

tutcd 
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tuted  trustees:   if  therefore  they  can. have  any  right  to  1809. 

resist  the  demand,  their  defence  must  be  at  law.  In  all  Bank  of 
these  cases  the  Bank  have  discovered  great  reluctance  to  England 
be  considered  trustees ;  conceiving  themselves  not  to  be  -  ''• 
answerable  for  any  breach  of  trust.  There  are  two 
authorities,  clearly  deciding  that  question:  Hartga  v. 
The  Bank  of  England {95) ;  and  the  Bank  of  England 
Y»  Parsons {96).  In  the  former  of  those  cases,  cfh  a 
charge  of  misapplication  of  the  fund,  the  Bank  found 
it  convenient  to  maintain  the  point,  contended  by  thiis 
demurrer.  The  ground  on  which  the  Couirt  proceeded 
in  the  latter  case,  is,  that  there  is  no  distinction  between 
the  Bank  and  any  common  debtor.  Why  has  not  any 
other  debtor,  whose  debt  is  the  subject  of  a  specific  be- 
quest, an  equal  right  to  file  a  Bill  to  restrain  the  exe- 
cutors, proceeding  by  action  ?  There  is  no  possible  dis- 
tinction, except  the  inference  in  the  latter  instance,  that 
the  object  is  merely  delay.  This  is  however  much 
stronger  than  the  case,  put  by  the  Lord  Chancellor,  of  a 
specifil;  bequest  of  a  debt.  Though  this  stock  is  ifpeci- 
ficaUy  bequeathed,  the  purpose  is,  that  it  may  be  imme« 
diately  sold,  and  the  produce  paid  to  persons  residing  in 
a  foreign  country.  Whether  those  persona  were  living 
or  dead,  the  executor  is  entitled :  m  the  one  case  legally: 
in  the  other  both  legally  and  equitably ;  and  in  the  former 
case,  unless  he  receives  it,  the  intention  cannot  possibly 
by  executed.  The  testator  foresaw,  that  a  trust  of  this 
nature  could  not  be  carried  into  execution ;  and  for  that 
reason  appointed  foreigners,  as  secondary  trustees,  to 
make  the  application,  tf  this  Bill  succeeds,  the  conse- 
quence will  be  a  Chancery  suit,  wherever  there  is  a  spe-  . 
cific  bequest  of  stock.  The  Bank  must  look  only  to  the 
legal  title;  and  can  look  no  farther.    That  title  is  vested 

in 

(96)  Ante,  Vol.  111,65.  (06)  Ante,  Vol  V,  606. 
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in  this  Defendiint :  the  sole  peirsonal  representatiTe  botb 
of  the  testator  and  his  widow ;  and  ia  that  character 
he  has  imposed  upon  him  an  imperative  duty  to  per- 
form. How  can  the  cestui  que  trust  give  a  discharge, 
until  the  money  is  produced ;  and  how  can  it  be  produced 
except  by  sale  of  the  stock  ?  There  are  therefore  united 
in  this  executor  a  legal  title,  and  an  imperative  trust 
to  Act. 


Sir  Arthur  Piggatt  and  Mr.  Woaddeson^  for  the 
Plaintiffs. 
This  is  a  specific  dbposition  of  stock  to  Senard  and  Co* 
to  whom  it  ought  to  be  transferred ;  and  then  certainlj 
upon  the  principles,  established  by  decisions  in  this  Courtr 
the  Bank  have  no  concern  in  the  performance  of  the 
trusts.  It  is  not  credible,  nor  is  it  alleged,  that  the  exe* 
cutor  wants  this  property  for  debts  of  the  testator,  who 
has  been  dead  eighteen  years.  The  last  of  the  cases 
cited  was,  not  a  specific,  but  a  residuary,  bequest :  mo- 
ney in  the  funds  being  comprised  merely  as  one  article 
of  the  testator's  property.  The  Bank  are  not  to  be  con* 
sidered  as  trustees  or  debtors :  die  only  evidence  of  title 
to  this  peculiar  species  of  property  is  their  books; 
and  clearly  they  would  be  responsible  for  permitting  a 
transfer,  especially  with  notice  of  an  intended  breach  of 
trust.  This  property  is  placed  under  their  management 
with  particular  directions  as  to  the  mode  of  transferriBg  it; 
and  they  are  mere  stake-holders.  In  all  the  Acts  (97), 
creating  these  perpetual  annuities,  this  clause  is  found  i 
and  has  created  much  perplexitf ;  authorizing  the  dem 
of  stock  by  Will  in  writing,  with  two  witnesses ;  but 
directii^,  that  no  payment  shall  be  made  upoR  such 
devise,  until  so  much  of  the  'Will  as  relates  to  the  stock 


(^  Stst.  1  Geo.  I.  St.  2.  c.  19.  t.  If.    Slat.  M  Gcsw  IL 
e.  19.  t.  49. 
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is  entered  at  the  Bank ;  and  that  in  default  of  such  de-* 
vise  the  said  stock  shall  go  to  the  executors  or  adminir 
strators.  Considering  this  as  unprejudiced  by  decision, 
the  construction  should  have  been  the  same  as  upon  a 
specific  devise  of  land  ;  the  Act  of  Parliament  giving  the 
powe#,  not  strictly  to  devise,  but  to  pass  the  legal  inte- 
rest; and  directing,  that  no  payment  should  be  made 
without  that  record  of  the  devise  in  the  books  to  justify 
that  payment.  That  entry  gives  the  Bank  notice.  The 
cases  in  Douglas  (98),  and  all  the  other  cases,  both  at 
law  and  in  this  Court,  establish,  that  the  Bank  are  bound 
to  take  notice  of  a  specific  devise. 


1600. 


Rank  of 
£ngland 

V. 
LUNN. 


This  is  the  third  bill  filed  by  the  Bank  for  this  pur- 
pose; and  the  first  instance  of  a  demurrer.  The  case 
of  TAe  Bank  of  England  v.  'Moffati  (  99  )  was  the  case 
of  a  residue,  not  a  specific  legacy  of  stock ;  and  the 
magnitude  of  the  fund  was  the  reason  of  filing  that 
bill.  The  Bank  of  England  v.  Parsons  (100)  turned 
npon  the  same  point ;  that  the  subject  was  a  residue, 
not  a  specific  legacy  of  stock.  Hariga  v.  The  Bank 
of  England  ( 1  )  is  the  only  instance  of  an  attempt 
to  charge  the  Bank  with  the  -consequences  of  a  breach  of 
trust ;  and  that  failed.  From  Pearson  v.  The  Bank  tif 
England  (  3 )  to  this  time  there  have  been  four  bills  filed 
against  the  Bank  by  specific  legatees,  having  parti&l  in- 
terests in  stock ;  who,  having  by  contract  after  the  death 
of  tbe  testat(»r  consolidated  their  interests,  demanded  a 
transfisr.  The  last  of  those  cases  is  Austin  v.  The  Bank  of 
England  ( 3  )•    That  demand  has  been  always  opposed  by 

the 


(08)  The  King  r.  The 
Bank  of  England,  Doug,  624. 
2d  edit 

(99)  3  Sro.  .C.  C.  2«0. 
Ante,  Vol.  V,  068,  f». 


(100)  Ante,  Vol.  V,  065; 

(1)  Ante,  Vol.  Ill,  56. 

(2)  2  Bro.  C.  C.  429. 

(3)  Ante,  Vol.  VIII,  522: 
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18W.  tile  Bank.;  insisting,  that  tliey  cannot  take  notice  of  that 

j^^^,  r  contract;  or  permit  a  transfer,  except  according  to  the 
England  interests  appearing  upon  the  instrument.  This  case  is 
V.  certainly  distinguished  from  all,   that  have  preceded  it 

This  is  a  specific  legacy  to  Senard  and  Co. ;  and  die 
Defendant  claims  a  transfer  for  his  own  interest ;  qpt  for 
the  purpose  of  performing  the  trusts  of  theWilL  If 
the  Bank  kad  aided  such  an  object,  a  suit  |>y  the  Cesivi 
que  trust  would  stand  under  circumstances  very  difierent 
from  those  of  Hartga  v.  The  Bank  of  England;  in 
which  case  the  executor  was  clearly  a  trustee  to  sell,  to 
pay  his  own  debt,  and  hold  the  residue  for  other  per- 
sons. In  this  case  a  person,  who  is  not  the  legatee  of 
this  stock,  desires  to  make  a  transfer  to  the  prejudice 
of  the  legatees ;  and  the  Bank,  having  notice,  are  en- 
titled to  the  protection  of 'the  Court. 

Sir  Samuel  Romilly,  in  Reply. 
If  this  bill  can  be  maintained,  the  consequence  wilt 
be,  that  in  the  case  of  a  specific  bequest  of  stock,  even 
where  the  debts  require  the  application  of  that  property, 
a  suit  must  be  instituted,  before  the  executor  can  be  per- 
mitted to  make  the  application  ;  and  .  all  the  expence 
from  sufiering  actions  to  be  brought  by  creditors,  and  an 
account  in  tliis  Court,  to  ascertain  the  amount  of  the 
property,  not  specifically  bequeathed,  will  be  incurred. 
What  is  the  difierence  between  the  Bank  and  any  other 
individual  ?  They  are  not  debtors  in  the  strict  sense, 
that  an  action  of  debt  may  be  brought :  but  an  action  on 
the  case  will  lie,  with  all  the  consequences*  The  only 
distinction  is  upon  the  Act  of  Parliament ;  which  has  its 
operation,  if  any  where,  at  law.  If  the  effect  is  to  vest, 
stock,  bequeathed  by  a  Will  with  two  witnesses,  in  th( 
legatee,  and  not  in  the  executor,  the  aid  of  this  Court 
cannot  be  required.     If  the  Bank  are  trustees,  they  must 

be 
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be  so  throughout,  with  all  the  consequences ;  and  must 
therefore  be  answerable  for  a  misapplication.  They  can- 
not'consider  themselves  trustees  merely  to  the  extent  <>f 
embarrasskig^  the  Cestui  que  trust  with  expence.  A 
transfer  of  the  stock  into  the  names  of  Semrdand  Co. 
would  not  fulfil,  but  would  contradict,  the  intention; 
which  was  to  avoid  the  difficulty  firom  the  residence  of 
the  legatees  in  a  foreign  country. 
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Upon  this  Codicil  however,  taken  with*  the  Will,  this 
is  not  specific  '  ) 


1809. 
Feb.  lOtk. 


The  Lord  Chancellor^ 
This  case  is  in  specie  new/  The  public  stocks  ard 
affected  by  two  clauses  of  the  Act  of  Parliament  (4 ),  of 
the '  following  nature ;  that  the  stock  shall  be  assignable 
and  transferable,  as  the  act  directs;  and  that  nO  otheif' 
method  of  assigning  or  transferring  it  shall  be  good :  pro- 
vided, that  all  i^Twms,  possessed  of  Buy  share  or  interest^ 
(which  is  equivalent  to  the  word  ''  having^*'  in  the  Statute 
of  Witts, )  may  devise  the  same  by  Will  in  writing,  at- 
tested by  two  or  more  credible  witnesses ;  but  that  no 
payment  shall  be  made  thereon,  till  so  much  of  the  Will 
as  relate3  to  the  stock  he  entered  at  the  Bank ;  and  that 
in  default  of  such  transfer  or  device  the  said  stock  shall 
go  to  the  executors  or  administrators. 


In. all  the  acts,  creating  stocks  or  annuities,   there  is    Stock  not 
also  a  clause,  declaring,  that  those  stocks  shall  not  be  liable  to  the 
attached,  sequestered,  or  taken  in  execution  ;  and  in  fact  P»yJ»cnt   of 
they  are  not  liable  to  payment  of  debte  in  any  wAyj  while  ?^        uanng 
the  party  is  living,  except  under  a  Commission  of  Bank-  proprietor  in 

T"P*^yi  any  way  ex- 
cept nnder  a 
(4)  SUt.  1  Geo.  I.  St.  2.  c.  19.  t .  11,*  12.  ComnlMon  of 

Vol.  XV.  O  O  Bankruptcy. 
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raptcy ;  and  I  have  always  doubted,  whedier  the  Legidi- 
ture^  who  meant  to  ghre  a  sort  of  peci^ar  value  to  stock 
in  the  life  of  the  party,  did  not  also  mean,  diat  he  should 
haVe  the  poWer  of  devismg  it,  and  that  it  abould  go  ts 
the  devisee,  not  dirough  the  executor  or  administiatof, 
)mt  by  the  effect  of  Ihe  devise ;  and  that  it  should  gs 
to  the  exectitor  br  administrator  only  in  de&idt  of  the 
devise,  directed  by  that  clause. 


It  happened  to  me  to  insist  at  the  Bar  early  in  my  Kfe, 
that  there  could  be  no  such  thing  as  a  speeific  devise  of 
stock,  but  where  the  party  had  it  at  the  time  of  the 
Will;  and  devised  it  by  a  "Will  with  two  witnesses;  and 
if  that  is  right,  it  does  not  depend  upon  the  executon; 
but  the  devise  passes  it;  as  it  would  pass  land;  whidi 
must  always  be  specifically  devised.  Lord  Thwlaw  tA 
great  difficulty  upon  it ;  and,  as  in  cases,  where  theM^ 
was  not'  attested  by  two  witnesses,  but  purported  to  gife 
stock  in  terms,  importing  a  specific  bequest  of  it,  dtt 
Court  has  been  in  the  constant  habit  of  acting,  and  Ae 
clauses  of  the  Act  of  ParHament  do  not  express,  what 
the  executors  are  to  do  with  it,  when  they  have  it,  Loid 
T%urhto  thought  that  they  must  take  it,  subject  to  debts; 
and,  though  there  were  not  two  witnesses,  yet  it  was  held 
to  be  specific. 

The  difficulty  still  remains,  what  are  the  legal  eftdi 
of  this  clause.  A  practical  construction  has  been  pat 
upon  it ;  that,  though  stock  is  so  devised,  or  by  a  direc- 
tion, making  it  specific,,  is  specifically  bequeathed,  stS  as 
all  other  specific  bequests,  it  must  have  the  assent  of  Ae 
executor ;  and  is  not  then  taken  out  of  the  reach  of  tlie 
creditors;  but  is  in  the  situation  of  aU  other  peisonl 
estate,  specifically  bequeathed.  Though  this  is  die  prac- 
tical construction,  still  I  doubt,  whether  it  is  agresdUe 
to  the  mtention  of  the  Legislature.    That  brings  it  to 

this 
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this  point ;  that,  though  it  is  specifically  bequeathed,  and         1MIK 
though  there  is  this  directioii  for  the  entry  of  that  part      b^mk  of 
of  the  WiU  in  the  books  of  the  Bank,  yet  the  devisee      £>igi^K9 
in  this  way  of  putting  it  has  not  the  title  to  it  by  the        tJ^h 
effect  of  the  devise  until  assent  of  the  executor.  When 
that  assent  is  given,  the  devisee  has  the  property  by  that 
assent:  or,  if  it  does  not  fidl  within  the  principles  re* 
aulting  from  the  practice,  but  the  devise  itself  operates 
the  vesting  of  the  property,  he  has  it  by  that  devise, 

.    Suppose  an  action  brou^^t  against  the  Bank  by  the 
executor:  if  by  the  effect  of  a  specific  (devise  the  inte* 
rest  is  vested,  not  in  him,  but  in.  the  devisee,  that  is  a 
defence  to  the  action:  the  satisfacticm  by  the  verdict  in 
an  action  upon  the  case,  being  the  value  in  damages  of 
the  thing,  not  transferred,  can  be  due  only  to  the  owtaer# 
On  the  other  sidei  supposing  the  devise  not  to  cerate,  to 
▼est  the  property,  as  a  devise  of  land,   not  requiring 
assent,  the  executor,  if  he  has  pven  his  assent,  cannot 
on  that  account  recover:  if  he  has  not  given  it,  and  the 
law  is,  that  without  it  the  devise  is .  not  effectual,  the 
effect  is  equivalent  to  a  direction  in  tBe  A¥iD,  that  the 
property  is  to   be   considered  as  belonging  in  law  to 
the  executor  until  assent,  or  until  some  act  dcme  by 
him  to  devest  it :  if  therefore  the  devise  is  i^cific,  and 
it  does  not  vest  the  property  in  the  devisee,  the  executor 
has  an  interest  in  law,  that  will  enable  hinr  to  bring  an 
acticm. 

Then,  how  does  this  differ  from  the  case  (5),  where 

fhe  executor  was  himself  the  specific  devisee^  and  the 

JBank  was  not  held  liable?  Taking  the  rule  of  law  to 

]be,  that  the  executor  until  assent  can  recover;  the  con- 

ptructbn  of  the  Will  and  the  rule  of  law  together  is,  that 

the  executor  has  the  right,  until  there  is   a  persoil, 

.wht 
,    (6)  Hartgay:  The  Bank  ofEngUmd,  anto,  Vol.  Ill,  55. 

O  o« 


580 


CASES  IN  CHANCERY. 


leM. 


Bank  of 
England 

LUNN. 


who  can  clAim  as  the  spedfic  devisee.  Chreat  enubsN 
rassment  would  follow  froln  the  contrary  decision.  The 
Bank  must  be  implicated  in  all  those  questions,  which 
have  been  much  agitated,  but  not  with  great  satis&ctioD, 
what  arci  and  what  are  not,  specific  bequests  of  stod^; 
Thkt  is  a  difficult  question  upon  this  Will.  Next,  it  it 
clear,  that  the  executor  may  deal  for  the  purfuMies  of  the 
Win  with  property,  specifically  devised;  taking  care  in 
the  ultimate  arrangement,  that  the  specific  legatee,  db- 
appointed  by  a  creditor,  callikig  for  payment  shall  be  re- 
imbursed; if  finally  contribution  should  not  be  necessaiy. 
If  this  Will  does  not  actually  pass  to  the  devisee  of  die 
stock  the  interest,  and  it  is  to  be  governed  by  the  same 
prindples  as  other  specific  bequests,  iii  every  case  of  the 
administration  of  assets,  the  executor  must  of  necesskj 
be  precluded  firom  calling  for  a  transfer;  in  order  to  pay 
debts;. and,  as  it  purports  to  be  specific,  and  this  entiy 
is  made  in  the  Bank  books,  in  every  such  case,  where 
stock  forms  part  of  the  residue,  it  would  be  impossible, 
that  the  executor  could  move,  until  a  suit  had  been  insti- 
tuted by  the  Bank.  The  consequence  must  be,  that  tbej 
are  in  some  way  br  other  to  come  here ;  and  say,  that,  ii 
part  of  the  property  is- in  the  funds,  there  n^ust  be  a  suit 
in  equity  for.  a  general  distribution  of  the  assets,  be£ire 
they  can  part  with  any  thing ;  though  for  the  purpose  of 
paying  debts  by  bond  or  judgment  It  is  very  difficult 
to  maintain  that. 


Another  difficulty  occurs.  If  a  testator  leaves  madi 
general  estate,  and  much,  that  is  specifically  bequeathed, 
some  part  to  the  executor  himself,  who  has  the  meau 
of  applying  the  general  assets,  and  there  is  a  deficit  to 
pay  one-half  of  the  debts,  the  executor  must  pay  in 
req[>ect  of  his  own >  specific  legacy;  and  may  call  npoD 
the  other  specific  legatees  for  a  contribution :  but  can  die 
Bank  say^  all  the  other  specific  legatees  may  arrange  the 

■  questSDO 
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•question,  of  coptribution  among  themselTes,  but  the  Bank 
cannot  tell,  whether  the  Stock  should  contribute,  without 
a  general  account  of  the  assets ;  in  order  to  ascertain, 

'  what  is  the  general  amount,  the  value  of  the  other  spe* 

.cific  bequests;  and  what  will  be  the  residue  of  this  spe- 
cific devise  of  Stock  ?    Consider  the  extent  of  difficulty^ 

-  embarrassment j  and  expence,  to  which  this  doctrine  must 

:lead« 
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If  then  executors  can  maintain  an  action  against  the 
>Bank,  I  cannot  conceive  any  Equity  for  the  Bank,  bound 
•to  pay  by  that  action,  or  bound  by  their  liability  to  be 
•accountable,  more  than  for  any  other  person.  The  exe^ 
•cutor  cannot . maintain  an  action,  if  the  Acts.of  Parliar 
^ment  vest  the  Stock  in  another  legatee ;  or,  if  the  ex- 
ecutpr  has  given  his  assent:  but,  if  he  cannot  upon 
those  grounds,  he  can  upon  no  other  but  that  he  is  per- 
knitted  to  receive  that  property,  as  being  the  trustee^ 
Jiot  only  for -the  debts,  but  to  pay  over  to  this  specific 
devisee  that  property,  made  the  subject  of  this  specific 
disposition 


'  If  none  of  these  cases  had  been  decided,  I  should  have 
the  same  opinion  I  now  express  with  regard  to  the  case 
of  Stock,  part  of  a  general  residue.  If  the  testator  had 
it  at  the  date  of  the  Will,  and  the  Will  was.  attested  by 
two  witnesses,  the  Stock  must  pass  under  this  clause  as 
lefiectually,  as  if  it  was  giyen  eo  nomine ;  or,  as  leasehold 
estate,  or  any  other  property  would  belong  to  the  devisee 
Or  residuary  legatee. 

• 
I  feel  considerable  doubt  upon  the  point,  whether  tUi 
is  a  specific  legacy.  Upon  the  two  first  of  these  instru- 
ments it  is  so  in  this  sense,  that  it  is  a  bequest  of  part  of 
the  stock  he .  had :  whether  this  is  all  the  Stock  he  had, 
or  whether  there  is  other  Stock,  does  not  appear  frpm  so 

much 
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teiichartbeWilIa8lhaTeseen(6);  Imt  from  the  phnli 
in  the  last  codicil  I  suspect,  that  the  testHkyr  had  odier 
Stock.  Taking  it  80|  the  Will  and  the  finrt  Go^kQ  meaa, 
that  liie  executrix  was  to  be  the  trtntee  finr  the  purpose 
of  transferring,  making  sale,  and  rennttiiig  liie  money. 
Then  the  eecbnd  Codicil,  revoking  the  disposttkMiy  made 
by  the  former  Witt  and  CodieQ,  -diredB  lua  wife  to  est 
apart  add  appropriate  the  sum  of  1000/.  Stock.  Hist 
Stock  hBfi  been  either  set  apart  and  approptiated^  or  iiot: 
if  not,  it  is  part  of  the  general  assets :  if  it  has  been  set 
iapart  and  appropriated^ .  that  is  an  assent  of  the  cia- 
«ntrix ;  and,  if  there  was  enjoTment  by  the  widow,  aftsr 
it  was  set  apart  and  appropriated,  upon  aa  actkwi  by  the 
executors,  the  proof,  that  it  was  set  apart  and  appio- 
•priated,  would  be  an  assent,  devesting  the  right  of  die 
oxecutors,  and  would  be  an  answer  to  their  derikand,  tf 
fhat  is  not  so,  the  question  is,  whether  there  is  unf 
thing,  makmg  it  specific,  without  that  appropriation :  is 
M  to  defeat  the  action  of  the  executove;  There  ii 
nothing,  that  can  have  that  effect,  exqept  that  the  d^ 
yise  operates  without  their  assent;  or  that  tiie  assent 
was  given:  and  in  either  way,  taking  the  rule  to  be 
fiimished  by  the  practical  construction  upon  the  Act, 
these  specific  devises  of  Stock  belong  to  the  ezecutoTi 
to  be  applied  as  the  other  property. 


In  ibis  view  of  the  case  I  do  not  consider-  some  alle- 
gations, which  are,  I  suppose,  introduced  with  the  view 
of  raising  the  question  upon  the  specific  devise,  as  un* 
connected  with  the  general  state  of  the  testator's  affiurt; 
as,  that  all  the  debts  are  paid;  which,  I  suppose,  the 
Bank  do  not  mean  to.  admit,  except  for  the  purpose  of 
raising  the  question. 


Sir 


(e)  It  was  admitted  at  the  Bar  that  there  was  more  Stock, 
to  the  amount  of  2d00A 


.     CASES  IN  CHANCERY*  583 

Sir  Arthur  Piggoit  observed,  that  the  10001.  Stock     ,    1800. 
remained  in  the  name  of  the  testator :  the  other  Stocky       n^''^^^  « 

...  <i  1        T*  iSANK.of 

which  was  represented   at  the  Bar  as  amountiiig   to  England 

SSOOLf  did  not;  and  asked^  how  the  former  could  be  *- 

set  apart  more  than  by  letting  it  stand  m  the  testator's  Lunn. 
name. 

The  Lord  Chancbllor  admitted  that ;  and  sud, 
he  should  consider  the  severance  of  the  other  Stock 
from,  the  1000/.,  and  her  enjoyment  in  that  mode,  as 
her  assent  to  the  legacy.  His  Lordship  added^  that 
the  Bank  could  never,  be  held  trustees.  The  effect.. . 
would  be  most  mischievous  both  to  the  public  and  the 
Bank;  as  they  must  be  trustees  with  all  the  conse- 
quences ;  unless  by  the  particular  mode^  in  which  they 
are  constituted,  they  have  different  obligations.  They 
must,  if  th^y  are  ttusteesi  take  upon  themselves  to 
prove,  that  these  persons  were  alive.  That  never  could 
be  the  intention. 


The  Demurrer  was  allowed ;  and  the  Lard  Chaneellor  FA  11lft» 
a  few  days  afterwards  said,  he  had  read  all  the  cases ; 
and  stated  the  short  ground,  upon  which  he  determined 
the  case,  thus  i  if  the  executor  cannot  maintain  an 
action  at  Law,  the  Plaintiffs  do  not  want  the  protection 
of  this  Court :  if  he  can  maintain  an  action,  then  the 
true  constructioii  of  the  Act  of  Parliament  authoriies, 
or  does  not  prevent  tl^it  action ;  and,  if  so,  there  is  uq 
Equity, 
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SUTTON  V.  JONES. 
JONES  V.  SUTTON. 


General  rule, 
that  a  Trustee 
shall  not  be 
the  BeceWer 
with  emoln- 
ment. 


"DY  the  Will  of  Sir  Richard  Sutton,  Bart,  the  rerer- 
sion  in  seyeral*  estates,  consisting  of  houses  in 
London,  expectant  upon  the  decease  of  Lady  Bath, 
without  issue,  were  devised  to  Sir  Charles  JSdnumstone, 
Bart  and  Mr.  Boodle,  and  their  heirs ;  to  the  use  of 
the  devisor's  second  son  John  for  life;  with  remainder 
to  the  same  trustees  to  preserve  contingent  remainders: 
remainder  to  the  first  and  other  sons  of  John  Sutton  in 
tail ;  with  similar  remainders  in  strict  settlement  to  the 
devisor's  other  sons  Richard  and  Nassau,  and  their  re- 
spective bsue.  « 

A  power  was  given  to  the  tenants  for  iife^  respec- 
tively, and  to  the  trustees.  Sir  Charles  Edmanstone  and 
Mr.  Boodle,  during  their  lAinorities,  to  demise  or  lease 
1^1  or  any  part  of  the  premises,  if  for .  the  purpose  of 
pulling  down,  and  erecting  new  buildings,  for  a  term, 
not  exceeding  99  years ;  if  for  repairing  or  conrideraUy 
improving,  for  a  term,  not  exceeding  63  years :  if  for 
other  reasonable  purposes,  not  exceeding  SI  years^ — 
.  Power  was  also  given  to  the  trustees  to  sell  and  exchange 
with  consent  of  the;  respective  tenants  for  life,  when  in 
the  actual  possession^ 

John  Sutton  died  in  the  life  of  the  devisor  without 
issue. 


An  objection  was  taken  before  the  Master  to  a  pro- 
posal of  Mr.  Boodle,  as  the  Receiver,  1st,  as  being  a 
trustee:   2dly,  as  bemg  actually  and  substantially  the 

Solicitor 
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Solicitor  for  the  parties  interested  in  the  estate:  the 
ostensible  Solicitor  acting  under  hia  controul.  The 
Master  rejecting  the  proposal  of  Mr*. Boodle,  a  pe* 
titio%  was  presented  on  behalf  of  the  infant  Plaintiff, 
Sir  Riehard  StUton,  and  several  other  parties ;  allegingt 
that  Mr.  Boodle  is  not  the  Solicitor  for  iqay  of  the  par- 
ties :  but  the  Master  upon  the  other  objection^  that  he 
was  a  trustee,  and  party  in  the  cause,  rejected  him^ 
without  any  regard  to  his  fitness  in  other  respects ;  that 
it  is  for  the  benefit  of  the  infant  Plaintiff,  Sir  Richard 
Sutton,  and  .the  other  parties,  that  Mr.  Boodle  should  be 
the  Receiver ;  and  being  only  a  Trustee  to  preserve  con* 
tingent  remainders,  with  powers  of  leasing,  and  to  sell 
and  exchange,  which  latter  power  cannot  be  exercised 
'*  during  minority,  the  petitioners  are  not  precluded  firom 
proposing  him* 


1809. 


Sutton 

JONRS. 

JOMXS 

V. 

SUTTblf. 


The  petition  accordingly  prayed,  that  the  petitioners 
may  be  at  liberty  to  propose,  and  the  Master  to  appoint^ 
Mr.  Boodle,  Receiver. 

Mr.  Richards  and  Mr.  Daniell,  in  support  of  the 
petition,  admitting,  that  the  objection  would  prevail 
against  a  trustee  to  manage,  set,  and  let,  who  would  be 
bound  to  perform  without  compensation  those  duties » 
contended,  tiiat  it  could  not  affect  a  trustee  of  this  de- 
scription. The  power,  which  he  and  the  other  trustee 
have  under  the  Will,  of  granting  leases,  for  which  he  is 
to  receive  nothing,  cannot  interfere  with  the  oflSce  of 
Receiver;  in  which  character  he  is  to  manage  the  estate^ 
having  a  compensation.  A  suit  being  instituted,  leases 
eannot  be  granted  under  the  powers  without  the  appro- 
bation of  this  Court ;  who  will  take  care,  that,  they  are 
properly  granted. 


Mr, 
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Mr.  Alexander,  Sir  Samuel  RomiUf,  aad.Mr.  Lemeh, 
for  the  Parties  opposing  the  Petition;  and  de- 
siring an  appointment  of  Mr.  Cockerdl  ferthwidu 
The  general  rule  is  estaUished^  that  a  troate^csn 
be  appointed  Receirer  ontyt^  where  no  other  can  be 
found.  In  Syltes  y.  HattingM{T)  it  is  stated^  that  die 
appointment  of  a  Trustee  to  be  ReceiTer  is  extremely 
rare;  and  only,  where  he  will  act  without  emolument; 
and  there  is  no  instance  of  such  an  appointment  with 
emolument;  unless  no  one  else  can  be  procured,  who 
will  act  with  the  same  benefit  for  the  estate.  The  gene- 
ral rule  stands  upon  two  grounds;  1st.  That  a  trustee 
shall  not  in  aAy  way  rcoeive  emolument  for  performing 
a  duty,  which  he  is  bound  in  his  character  of  trustee  to 
discharge  gratuitously :  2dly.  That  it  is  his  duty  to  su- 
perintend the.  Receiver.  The  other  person  proposed  ii 
admitted  to  be  peculiarly  qualified  as  ReceiTer  and  Mi- 
nager  of  this  estate;  whidi  consists  of  houses;  being  an 
eminent  surveyor;  in  which  capacity  he  has  acted  upon 
this  estate  many  years. 


The  Lard  Chanc&llor. 
It  is  impossible  to  grant  the  application  for  the 
appointment  forthwith  of  Mr.  Cockerell,  as  Reodver: 
the  Master  not  having  had  the  opportunity  of  judg- 
ing upon  a  fair  competition  for  this  oflBice  between 
Mr.  Coekerell  and  any  other  person.  I  am  further  m- 
fluenced  by  the  recollection  of  a  case^  where  Lori 
Thurlaw  was  much  struck  with  the  observation  of 
Mr.  Graves  upon  the  importance  of  not  interfering 
with  the  Master^s  judgment:  and  observation  deserv- 
ing the  more  attention,  as  receiverships  were,  I  be- 
lieve, at  that  time  treated,  as  a  subject  of  patron- 
age    of   the   office:     a   practice,  which    I  know    does 

not 


(7)  Ante,  Vol.  XI,  363.    Sec  ill,  515,  and  the  note,  SIS. 
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mot  preTftil  now.  Another  reaspn  is*  that  in  diseuBsing 
die  question  many  considerations  may  be  laid  before  the 
Master  with  convenience  and  effect  and  without  mis- 
cbief,  which  caimot  have  place  here. 

•  • 

There  is  no  doubt,  that  all  those  parties  are  highly 
respectable ;  and  the  Court  has  great  satisfaction  in  ap- 
plying the  principle,  where  it  does  not  involve  the  name 
of  any  person  of  a  different  description.  The  true  object 
is  to  secure  to  the  infants  the  skill  of  both  these  gentle- 
men, or  of  Mr.  Cockerellf  and  some  other  person,  to  be 
proposed  in  icompetidion  with  him  to  the  Master.  The 
general  rule  is  admitted;  standing  upon  general  prin- 
dples,  adopted  by  the  Court  for  very  wise  reasons ;  to 
which  the  Court  does  no  justice  by  disappointing  their 
iipplication  upon  small  distinctions;  when  the  duties, 
to  be  performed,  whatever  description  may  be  used  by 
4he  testator,  are  substantially  the  same.  The  true  ques- 
tion is»  whether  Mr^  Boodle  stands  by  this  Will,  in- 
vested with  the  power,  and  charged  with  the  duty,  of 
acting  as  a  trustee.  The  circumstence,  that  he  Is  a 
trustee  to  preserve  contingent  remainders,  is  nothing ; 
neitiier  is  there  any  objection  from  the  power  to  seU  mi. 
exchange;  which  cannot  at  present  be  called  into  exis^ 
cnce.    That  objection  is  now  given  up. 

The  real  question  at  present  turns  upon  the  eflfect  of 
this  power  pf  leasing.  Looking  at  the  Will,  the  paiti»' 
Ciilar  nature  of  this  estate,  covered  with  buildings,  and 
Che  circumstance,  that  tiie  management  b  entrusted  by 
the  testator  to  both  Mr.  Boodle,  and  Sir  Charles  Edmoi^ 
^tonCf  equally,  while  both  are  livings  they  have  in  them 
now  an  antiiority  to  exercise  *the  power  of  leasing,  over- 
riding the  estate  of  ikiheritance  in  the  infant:  a  power, 
coupled  with  a  trust;  as  it  is  to  be  exercised  for  the 
benefit  of  the  infant.    The  suit  is  instituted,  I  presume, 

for 
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for  the  general  management  of  the.  estate*  to  aecore  die 
linterest  of  the  infanta;  and  one  of  the  principal  duties 
.of  the  (x)urt  .is  to  take    care*   that  the  most  shall  be 
made  of  the  estate  during  the  minority,    with  a  ivew 
to  the  interest  of  the  inheritance,  not  the  inunediate  in- 
come.   Where  no.  such  power  of  leasing  is  given,  great 
inconvenience,  arises;   as  the  Court  cannot  let   beyond 
.the  minority. >   The  trustees,  if  they  will  exerciae.thii 
power,  must  act  precisely  as  if  the  estate  was  given  to 
.them  in  trust  to  let.    Then  the  Court  must  act  upon 
general  principles;  and,  if  the  reasoning  is,  that  a. tens- 
tee  to  manage  and  receive  shall  recaoive  without  gratuitj, 
.and  if  the  Court  is  to  pay  aReceiyer,   the  cestui  qu 
fruat  shall  have   the  benefit  of  his  knowledge,  and  of 
.the  superintendance  of  die  trustee,  as  a  check,  can  it 
be  denied,  that  there  b  a  most  material  distinction  be* 
tween  these  trustees,  able  to  state  .reasons  for-  refusiiig 
Xo  execute  a  l^ase,  and  a  trustee,  standing  in  a  situatioo, 
where  l^e  b  exposed    to  the  temptation  of  immedbte 
increase  of  emolument  by  an  immedbte  increase  of  rent? 
The  in&nt,  if  he  b  to  pay  a  Receiver,  b  entided  to 
have    his  judgment  checked    by  the    persons,    execut- 
ing the  power ;  which  b  to  be  executed  as  coupled  with 
a  trust. 


This  case  is  therefore  brought  directly  within  die 
general  principle;  according  to  which  Mr.  i3ood&  acts 
as  a  trustee ;  with  the  character  and  duties  of  a  -trustee 
substantially  imposed  upon  him;  and  directly  connected 
with  die  management  of  die  estate^  the  management  of 
whicht  depends  princip^y  upon  the  execution  of  this 
.very  power.  It  must  therefore  be  referred  back  to  tbQ 
Master  with  Uberty  to  propose  any  other  person. 
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BIRD  V,  LE«FEVRE.  1809. 

March  etk. 
^LIAS  BIRD,  by  his  WiU,  dated  the  8th  of  July,    ConstracUon 
1767,  after  declaring,  that  the  several  sums,  which  ^^  *  residuar/ 
he  had  %greed  to  pay  on  the  marriage  of  his  daughter       y.  *  a- 
Elizabeth,  should  be  vested  in  government  securities,  in  \^^^y   ffivea 
discharge  of  his  bond  and  other  securitieis,  -  and  for.  ex*  upon  a  ooqUq- 
oneration  of  all  the  rest  and  residue  of  his  estate  what-  gencjr,  which 
soever,  and  after  several  legacies,  among  others  to  his  did  not  happen, 
trustees  and  executors,  gave  to  his  said  daughter  .Efisra* 
beth  Panton,    an  annuity  of  SOO/.  for  life,    over  and 
besides  what  was  provided  for  her  by  her  marriage  settle* 
ment,  for  her  separate  use,  &c.  and  he  gave  to  his  trus« 
tees  all  his  reversionary  or  contingent  interest  in  the  sum 
of  20,000/.,  provided  by  the  marriage  settlement  of  his 
said  daughter  for  her  children,  in  trust  to  pay  the  said 
sum  to  such  person  or  persons,  and  in  such  manner,  &c« 
as  she  should  by  Will  appoint;  so  as  such  appointment 
be  not  made  in  the  life-time  of  her  husband  Thormui 
PatUon;  and  in  case  she  should  survive  her  said  husbandj   • 
and  should  have  no  children  or  child,  who  should  be  en* 
titled  by  the  said  settlement  to  the  said  20,000/.,  or  any. 
part  thereof,  he  bequeathed  ^  his  interest  in  the  said 
20,000/.,  and  the  said  annuity  of  200/^   given  to  his    ' 
daughter  for  .her  life,  upon  the  contingency  of;  her  sur^ 
viving  her  said  husband,  and  not  otherwise,  unto  his    * 
daughter  for  her  own  use  and  benefit ;  and,  aft;er  farther 
pecuniary  legacies  to .  his  said  trustees  and  Mothers,   he    - 
gave,  devised,  and  bequeathed,  all  the  rest  and  residue 
of .  his  estates,  both  real  Und  personal,  to  his  trustees 
William  Currie,    George  Crosby,  and  Isaac  Le  Fevre-, 
their    heirs,     executors,     administrators,     and  assigns ; 
upon  trust,  that  they  should  receive  all  his  rents,  issiies, 
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and  profits^  of  the  said  rest  and  residue  of  hia  Estates, 
and  all  other  his  estate  not  therein  and  thereby  before  dis- 
posed of;  and  from  time  to  time  lay  out  and  invest  his 
said  rents,  &c.  as  the  sane  should  be  reoeived,  in  SoMth 
Sea  Stock f  and  also  invest  the  dividends,  as  received,  m 
the  same  stock,  to  accumulate  for  the  term  of  tirenty-me 
years  from  his  death ;  and  at  the  expiration  of  the  said 
term  of  twenty-one  years,  and  not  sooner  or  <Aierwise, 
the  said  trustees  should  sell,  dispose  of,  and  convey,  sB 
the  jrest  and  residue  of  his  estate  both  real  and  personal, 
and  the  atocks,  so  directed  to  be  purchased,  and  apply 
the  money,  arising  by  such  sales,  and  also  all  maniei^ 
which  should  not  be  vested  in  the  said  stocks,  first  in  dis- 
charging the  expences  of  the  trust;  and  in  the  next  plaee 
to  invest  6S002.  in  some  government  securities,  for  the  use 
and  benefit  of  his  said  daughter,  or  such  person  or 
persons  as  should  be  entitled  to  the  said  iOfU.  annuity,  by 
his  said  Will  given,  to  and  for  the  benefit  of  his  said 
daughter,  in  lieu  and  fiill  satiifiu)tion  of  the  said  annuity 
of  200/.:  but  he  declared  his  Will,  that  the  said  sum  of 
€5002.  to  be  invested,  was  not  to  be  enjoyed  by  or  paid 
to  his  said  daughter,  or  atiy  other  person  or  persons 
whatsoever,  otherwise  than  upon  the  condition  declared 
concerning  the  said  sum  of  20,0002.,  and  the  said  annuity 
of  8O0L ;  and  lastiy,  that  tiie  said  trustees  should  pay 
and  divide  the  residue  of  the  said  trust  money  to 
and  amongst  such  persons  and  legatees,  as  after  men* 
tioned:  that  is  to  say,  his  mind  and  will  farther  was, 
that  his  trustees  should  get  in  the  money  due  on  the 
security  of  estates  in  Ireland,  and  invest  tiie  same,  after 
deducting  the  expences,  in  South  Sea  Stock ;  and 
after  the  expiration  of  the  said  twenty-one  years,  cobh 
mencing  from  his  decease,  and  after  all  the  several 
sums  of  money  should  be  collected  together,  and  al 
expences  and  deductions  should  be  made,  as  in  his 
said  Will  mentioned,  so  as  to  get  at  the  net  and  dear 
aum,  which  should  remain  to  be  disposed  of,  then  his 
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will  was,  that  hin  said  trust^s  should  diTide  and  put  the 
whole  net  sum  so  remaining  into  twelve  equal  parts  or 
shares,  and  to  be  disposed  of  and  paid  as  therein  men- 
tioned. The  testator  then  gave  to  his  daughter  EUmO'- 
beth  PantOHf  four  shares  for  life ;  and  after  her  decease 
to  go  according  to  her  appointment  by  Will,  after  the 
death  of  her  husband ;  and,  in  default  of  a  Will,  among 
her  children;  and  disposed  of  the  other  eight  shares 
among  die  children  of  his  nephew,  Henry  Bird^ '  and 
other  persons.  The  testator  directed  his  trustees  not  to 
sell  his  leaseholds,  which  he  held  for  a  long  term  of 
years,  unless  it  was  absolutely  necessary,  but  to  appljF 
the  rents  thereof  as  the  other  parts  of  his  residuary 
estate ;  and  appointed  Curry ^  Crosby ^  and  Ise  Fewe,  hm 
executors. 


1809. 
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Upon  the  14th  of  August,  1788,  at  the  expiration  of 
twenty-one  years  from  the  death  of  the  testator,  the 
trustees  invested  6500/.,  in  the  3  per  ceni.  Consolidated 
Bank  Annuities. 


In  a  suit,  instituted  in  1776,  during  the  life  of  EUxO" 
beth  Pantan,  the  necessary  accounts  and  inquiries  were 
directed  ;  and  the  whole  of  the  testator's  residuary  estate, 
except  the  said  sum  of  20,000/.  and  8666/.  13s.  4c/.  3  per 
cent.  Consolidated  Bank  Annuities,  purchased  by  the 
said  sum  of  6500/.,  was  distributed  among  the  parties 
entitled.  The  former  sum  was  so(m  after  the  testator's 
death  paid  to  the  trustees  in  the  marriage  settlement  of 
Thonuu  and  EUxabeth  Ponton;  and  invested  in  3  per 
cent.  Consolidated  Bank  Annuities ;  which  were  after 
the  death  of  EUxabeth  Panton  transferred  to  Le  Fevrtf 
as  the  surviving  executor  of  the  testator.  Elizabeth 
Panton  died  on  the  Sd  of  June,  1805,  not  having  had 
any  issue ;  leaving  Thomas  Panton  surviving  her ;  and 
having  made  her  Wfll  in  pursuance  ot  powers,  vested 


m 


Bird 


50^  CAS£S  IK  CHANCERY/ 

1809.         in  by  her  articles  of  agreement,  dated  the  Ist  of  Jamir 
artfi  1791,  for  dividing  between  her  and  her  husband  die 
share  of  the  estate  of  ihit  testator  Bird,  to  which  she 
Lb  Fevre.     might  become  entided  under  his  Will ;  which  articles  were 

confirmed  by  an  Order  of  Court ;  and  under  an  Order, 
made  upon  the  Petition  of  the  executor  of  Mrs.  Pamkni% 
Will,  4663/.  1Z$.  \\d.  3  per  cent.  ConsoUdated  Bank 
Annuities,  being  five  twelfth  parts  of  the  stock,  par- 
chased  by  the  S0,000/.,  was  transferred  to  him :  by 
another  Order  the  same  proportion  of  the  fund  was  trans- 
ferred to  ThomM,  Panian;  and  under  other  Orders  tiie 
remainder  of  the  fund  was  distributed  to  the  several 
parties  entided,  as  part  of  the  residuary  estate  of  Birdf 
die  testator.  EUxabeth  Panian  '  during  her  life  re- 
ceived the  dividends  of  the  86662.  ISs.  4id.  Bank  An- 
nuities. 

The  bill  in  this  cause  was  filed  by  the  persons,  claim- 
ing under  the  children  of  the  testator's  nephew  Henrf 
Bird;  insisting,  that  the  fund  of  8666/.  13f.  4xL  Bank 
Annuities  fell  into  die  residue  of  the  testator  Bird's 
estate ;  and  became  distributable  in  the  satne  propor- 
tions, and  among  the  same  persons,  as  the  SOflOOL ;  and 
praying  accordingly. 

The  answer  of  the  Defendant,  the  executor  of  ESsO' 
beth  Pantouy  submitted,  that  the  sum  of  6500/.  was 
given  by  the  testator,  EU(is  Bird,  as  part  of  the  general 
residue  of  his  personal  estate ;  and,  the  absolute  bequest  ' 
thereof  having  failed  upon  the  AeoAi  oi  Elizabeth  Pan- 
ian in  the  life  of  her  husband,  the  Bank  Annuities, 
produced  by  that  sum,  as  part  of  the  residue  be- 
queathed, became  undisposed  of  by  the  Will,  as  if  it  had 
become  a  lapsed  legacy  by  the  death  of  the  legatee  in  die 
life  of  the  testator;  and  therefore  belonged  to  the  next 
of  kin  of  the  testator ;  and  had  not  fallen  into,   and 

again 


CASES  IN  CHANCERY. 

iBgain  become  part  of^  the  general  residue,  and  as  such 
.divisible  among  the  residuary  legatees;  but  belongs 
■to  the  estate  of  Elizabeth  Panton,  as  sole  next  of  kin ; 
mid  is  subject  to  her  agreement  with  her  husband; 
.under  which  one  moiety  was  claimed  by  her  executor ; 
and  the  other  by  Thomas  Panton ;  and  upon  his  death, 
after  the  jsuit  had  been  instituted,  by  liLsf  personal  re- 
presentatives. 


.593 

ft809. 

Bird 

V. 

Le  Fevrb^ 


Sir  Samuel  Romilly  and  Mr.  Heald^  for  the  Plain* 
tiffs:  Mr.  Richards,  Mr.  Hart,  and  Mr.  Wingfield,  for 
Defendants:  claiming^  under  the  general  residuary  dis? 
position,  contended,  that  the  sum  of  6500/.,  as  a  gene-; 
ral  legacy,  taken  out  of  the  residue,  the  event,  upon 
which  it  was  bequeathed,  not  having  happened,  must 
fall  into,  and  again  become  part  of  the  residue ;  which 
will  comprehend  all,  that  by  any  casualty  is  undisposed 
of. 


Mr.  Alexander  and  Mr.  Joseph  Martin,  for  the  ex- 
ecutor of  Elizabeth  Panton :  Mr.  HoUist,  and  Mr.  Mit^ 
ford,  for  the  personal  representative  of  Thomas  Panton: 
argued,  that,  where  a  residue  is  bequeathed  to  several 
persons,  as  tenants  in  common,  and  the  disposition  fails 
as  to  one,  that  share  shall  not  go  to  the  others ;  but  is 
undisposed  of;  and  this  is  the  case  of  lapse  of  part  of  a 
residue,  constituted  in  very  clear  and  specific  terms ; 
which  part  is  therefore  undisposed  of:  the  subject  of 
the  residuary  disposition  being  distinctly  marked :  for  in- 
stance, by  the  expression  ^'  the  residue  of  the  said  trust 
**  money." 

The  Master  of  the  Rolls. 

This  is,  not  an  absolute,  but  a  contingent,  bequest. 
There  is  one-  case,  in  which  the  sum  of  6500/.  is  to  be 
taken  out  of  the  residue :  another,  in  which  it  is  not. 
The  purpose,  for  which  it  is  to  be  taken  out  of  the  resi- 

Vol.  XV.  P  P  due. 
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18M.         Aue,  it  only 9  that  it  may  be  paid  to  the  daughter^  npii 

!r^^  the  tame  contingency,  on  which  the  is  to  lecoft  Aft 

^^  SOjOOO/. ;  which  b  exprettly  not  to  be  paid,  if  that  con- 

lit  FavRs.     tingency  doea  not  happen.   When  he  apeaka  of  Ae  ••- 

cond  residue,  he  must  mean,  as  it  diall  happoi  ta  bt 
constituted  ;  •  including  the  650(M.,  if  ttie  contingeBcy 
iailt ;  excluding  it,  if  the  contingenqr  happens.  It  it  c^ 
roneout  to  tuppose,  that  it  must  mean  such  lendoe  m 
shall  be  left,  after  taking  out  of  it  the  6500L ;  whea 
immediately  before  he  had  spoken  of  a  case,  in  whick 
that  sum  may  be  payable,  and  therefore  may  nerer  bt 
taken  out  of  the  residue.  In  the  event,  that  has  htp- 
pened,  it  is  clearly  residue. 


1809.  FLEETWOOD  r.  OREEN. 

March  IM. 
Specific  per-     jgY  articles  of  agreement,  dated  the  S5th  of  Mankt 
Ibrmanoe  do-  1808,  the  Plaintiff  in  consideration  of  10*.  and  the 

creed  against  fiirther  sum  of  525L,  agreed  to  convey  to  the  Defendsat 
*  'S*  t  ''  *°^  ^  heiis,  certain  premises  in  the  city  of  Winckederi 
ference  as  to  ™^  *®  Defendant  agreed,  that  he,  and  hia  execa- 
the  tide ;  vpon  *®"»  ^^*  would  accept  the  conveyance  at  hia  own  ex- 
possession, and  pence;  and  it  was  agreed,  that  the  purchaser  ahot^  be 
no  objection  let  into  immediate  possession ;  and  should  from  the  dqr 
nsde  to  the  of  the  date  thereof  pay  interest  for  the  said  aum  ef  £8SL, 
abstract  ^^  ^^  25th  of  March,   1804;'  *<  on  which  day  tba 

''  purchase-money  is  agreed  to  be  paid  ;"  and  tba 
Defendant  agreed,  that  he^  his  heirs,  executors,  &e. 
would  on  the  said  25th  of  March,  1804^  on  hanof  a 
good  title  made  to  him,  and  on  the  execution  of  the 
conveyance,  pay  to  the  Plaintiff;  bis  heir^  ezeciiton^ft& 

the 


I 
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tlie  said  sum  of  525/.,  with  interest  in  the  mean  time^         1^9- 
MM  afbresaid.  Flbbtwood 

The  Defendant  Was  let  into  possession  immediately  Grbew-  • 
on  execution  of  the  articles ;  and  continued  in  posses- 
sion^ and  soon  afterwards  ad  abstract  was  delivered  to, 
and  remained  in  the  possession  of,  the  Defendant;  who 
made  no  objection  to  tiie  title.  After  the  35th  of  March^ 
ISCM*,  the  Plaintiff  made  fruitless  attempts  to  procure 
the  Defendant  to  complete  the  contract ;  and  in  August ^ 
1807j  filed  the  Bill ;  praying  a  specific  performance. 

The  Defendant  by  his  answer  admitted  these  facts  j 
and  that  he  had  paid  only  sums,  amounting  in  the 
whole  to  48/. ;  which  was  not  sufficient  to  satisfy  the 
interest;  that  he  was  still  in  possession;  and  in  several 
instances  treated  the  premises  as  his  own ;  and  sub- 
mitted to  complete  the  contract  upon  having  a  good 
title. 

Mr.  Leach  and  Mr.  Newland,  for  the  Plaintiff,  prayed 
a  decree  for  a  speciffc  performance  of  the  contract ;  and 
an  account  of  the  sums  pmd  by  the  Defendant,  and 
what  was  remaining  due  to  the  Plaintiff  for  principal 
and  interest;  and  that  the  costs  of  the  suit  shall  be  paid 
by  the  Defendant* 

4 

Mr.  Benif  for  the  Defendant,  prayed  the  usual  refers 
enee  upon  the  title. 

The  Decree  was  made,  as  prayed  by  the  Plaintiff  $  and 
the  r^rence  as  to  the  title  was  refused  (8). 

« 

• 

(8)  Ante,   Vol.  XII,  VI.     nmghM  v.  Oukkff,  3  ApotiT. 
MoTfranine    of  Antpach   v.     159. 
Nikln   \  Madd.  810.     But' 


PP« 
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Rolls. 


1800 

March  im.  HEATLEY  r.  THOMAS. 

Bond  of  a  ¥)^  indentures  of  settlement,  dated  the  10th  of  June, 
fhne  coverip  as  1788,  previous  to  the  marriage  of  William  Johnstm 

a  Surety,  on-  j^^^  g^^^j^  Smithy  widow,  reciting,  that  Sarah  Smkh 
ft)rc     agams     ^^^  under  the  Will  of  her  former  husband  entitled  to  a 

..  t  legacy  of  2000/.,  which  would  become  payable  on  the 
settlement  to  ^^^  ^^  March  next,  by  John  WiUes^  as  executor,  aod 
her  separate  that  she  was  likewise  entitled  under  the  said  Will  to  an 
use,  with  annuity  of  150/.,  to  be  paid  half-yearly  during  her  fife, 
Power  of  Ap-  and  that  it  was  agreed,  that  the  said  2000/.  and  the  sud 
pointment  by    annuity  should  be  assigned,  setded,  and  assured*  to  and 

I  ,  or  any  ^^^  ^j^^  g^|^  ^^^  separate  use  and  benefit  of  the  said 
portinsr'  to  be  '^^^^^  Johnson,  as  therein  mentioned,  it  was  witnessed, 
her  Will  and  ^^^^  ^^^  ^^^^  Sarah  Johnson,  then  Smith,  by  and  with  die 
in  case  she  consent  of  William  Johnson,  for  the  considerations  therem 
should  die  iu  mentioned,  did  bargain,  sell,  assign,  &c.  unto  John  Wilkt 
the  life  of  her  and  James  Willes,  and  the  survivor,  his  executors,  4c 
husband,  and    ^.j^^  ^^jj  legacy  and  annuity,  and  all  arrears^  future  pay- 

nr-ii  ~  ments,  &c.  and  all  her  estate,  riffht,  title,  interest,  pro- 
log any  Will  or  ,  .          ,    ,          i      ^ 

other  disposi-  P^^^y'  ^*^^°*  *""  demand,  whatsoever,  of,  in,  to  or  out 
tion,  as  to  the  ofi  Ae  same,  every  or  any  part  thereof;  to  have  and  to 
whole  or  any  hold  to  them,  &c.  but  upon  trust  nevertheless,  and  to  and 
part,  then  as  for  the  sole  and  separate  use  and  benefit  of  the  said 
to  the  whole  Sarah  Johnson,  then  Sarah  Smith,  during  the  coverture 
^^  ^^^W  r*^^  '^tween  her  and  the  said  William  Johnson,  her  Aen  io- 
7t  d'  .tended  husband ;  and  farther  reciting,  that  the  saidk- 
sition  should  S^^Y  ^^  "^'  ^"7  interest,  and  would  not  become  pay- 
be  so  made,  to  &hle  until  the  4th  of  March,  1789,  and'  that  it  had  beea 
the  persons,  agreed,  that  the  principal  should  remain  in  the  hands  of 

who  would  be   John  Willes,  at  interest  at  5  per  cent,  it  was  dddsred, 
entitled  by  the  ^ 

Statute,  if  she 
had  died  intestate  and  unmarried. 
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Chat  the  interest  should  be  paid  half-yearly  during  tlie 
intended  coverture  to  the  proper  hands  of  Sarah  John- 
son, and  for  her  own  sole  use  and  benefit ;  aiid  it  was 
farther  declared,  and  agreed,  that  it  should  be  lawful  to 
and  for  the  said  Sarah  Johnson,  at  any  time  during  her 
said  intended  coverture,  by  her  last  Will  and  Testament 
in  writing,  or  any  writing  purporting  to  be  her  last  Will, 
to  be  signed  by  her,  and  attested  by  two  or  more  wit- 
nesses, to  give  or  dispose  of  the  said  sum  of  2000/.  and 
the  interest  thereof,  to  such  person  or  persons,  and  in 
such  sharei^  or  proportions,  manner  and  form,  as  she 
should  think  fit ;  and  in  case  the  said  Sarah  Johnson 
should  happen  to  die  in  the  lifei-time  of  the  said  William 
Johnson,  her  intended  husband,  and  without  making  .any 
Will  or  other  disposition,  either  of  the  whole  of  the  said 
sum  of  2000L  or  any  part  thereof,  that  then  as  to  the^ 
whole  or  such  part  thereof,  as  to  which  no  gift  or  dis* 
position  should  b£  so  made  by  her  as  aforesaid,  the 
same  should  immediately  on  her  death  in  the  life-time 
of  her  intended  husband,  go  and  be  paid  to  and  amongst 
such  person  and  persons  as  according  to  the  Statute  for 
the  distribution  of  intestates'  estates  would  be  then 
entitled  thereto,  in  case  she  had  died  intestate  and 
unmarried.  i 


1B06. 
Heatlky 

TUOMASJ 


The  indenture  contained  a  covenant  by  William  Johnr 
son,  with  John  and  James  WiUes,  that  the  said  sum  of 
gOOO/.  should  remain  in  the  hands  of  John  Willes,  or  be 
laid  out  or  invested  in  such  other  security  or  securities, 
from  time  to  time,  as  Sarah  Johnson  should,  during  the 
intended  coverture,  by  writing  under  her  hand  direct  or 
approve :  so  as  the  same  should  be  laid  out,  invested  and 
secured,  in  the  names  of  John  and  James  Willes,  or  the 
survivor,  his  executors,  &c.  upon  the  trusts  of  the  set- 
tlement; and  that  the  interest,  dividends,  or  produce, 
thereof,  and  also  the  said  annuity  of  150/.  should  from 
time  to  time,   during    the  jouit  lives  of  William   and 

Sarah 


«^&6 


CASES  IN  CHANCERY. 


1809. 


Hbatley 

J^ouAnp 


Sarah  Johman^  be  paid  to  li6r  6wn  propor  hands  aid 
iise ;  and|  when  paid,  he  used,  enjoyedi  and  appfied.  Iff 
her,  without  any  interference,  hindrance^  tnoleatatkn»  or 
disturhance,  whatsoever,  of  or  by  hbn  the  stid  Witthm 
Johnson,  his  execntors,  or  administratolrs  i  and  ftrthcr^ 
that,  in  csMe  Sarah  Johnson  should  happte  to  ataVifi 
hiUi)  then  and  in  such  case,  the  said  sum  of  2000JL  or 
the  stock,  or  fimd,  or  security,  in  which  the  same  shonU 
be  then  laid  out  or  invested,  should  be  paidf  tcansfene^ 


or  assigned  to  Sarah  Johnson,  her  executors  or  admiittl- 
trators,  together  with  the  interest,  dividends^  or  pro* 
duce  thereof  to  and  for  her  and  their  own  pfoper  on 
and  benefit,  without  any  lawful  let,  suit,  fajndrailoe,  ftc» 
whatsoever,  of  WilUam  Johnson,  or  any  peraoii  daau^g 
under  him. 

In  the  year  180e  James  WiUes  borrowed  fiom  tin 
Plaintifi;  Am  HeaOey,  700/.  upon  die  aecurily  of  tks 
joint  and  several  bonds  of  himself,  WiUUsm  JTofofssi 
iuid  Sarah  Johnson*,  which  bond,  dated  the  18dl  of 
February,  1802,  was  executed  by  them  accordiagly} 
with  condition,  red^g,  that  Johnson  and  hia  wife,  st 
the  special  instance  and  request  of  Jemes  WiUes,  con- 
sented to  join  in  the  bond,  to  be  void  on  paymtot  of  tin 
principal  and  interest  in  1805,  as  therein  mentioned; 
and  Sarah  Johnson  gave  a  boiid  of  indemldty  id  her 
liusband* 

In  January,  180S,  the  legacy  of  8000/.  dien  in  dii 
hands  of  John  Wilies,  was  lent  to  James  WiOes,  upoft 
a  mortgage  of  leasehold  premises  for  die  reaidue  of  s 
term  of  61  years,  commencing  in  1790,  and  upon  \m 
bond,  and  warrant  of  attorney  to  confess  judgmtot;  rs» 
citing,  that  John  Wilies  paid  the  mofiey  at  the  request 
of  Sar<$f$  Johnson^ 


J5mJ^ 
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Sarah  JohMion,  during  the  life  of  her  huflbsnd,  made 
ber  Willt  according  to  her  power ;  and  thereby  gave^ 
bequeathed,  directed,  limited,  and  appointed,  all  her  se- 
parate estate^  property,  and  effects,  oyer  which  she  had 
any  disposing  power,  as  therein  mentioned ;  and  ap- 
pointed John  Thomai  and  James  Wittes,  her  executors. 
William  Johnson,  the  husband,  died  on  the  ISdi  of 
March,  1803.  Sarah  Johnson  died  on  the  22i  of  Sep^ 
iember  foUowing,  a  widow ;  not  having  revoked  or  altered 
her  Will.  During  the  life  of  her  husband  she  had,  in 
August,  1803,  out  of  the  savings  of  her  separate  pro- 
perty lent  James  WiUes  BOOl.  upon  his  bond,  payable 
in  1805,  with  interest* 


180&. 


HSATLSY 

Thomas. 


Probate  of  the  Will  of  Mrs.  Johnson  was  granted  t» 
Thomas;  limited  to  all  her  right,  title,  and  interest,  in 
the  SOOOL  and  interest:  the  500/.  and  interest,  and  also 
all  such  sum  or  sums  as  were  or  should  appear  to  be 
due  \o  her  by  John  WiUes  for  the  unappropriated  interest 
and  savings  of  the  2000/.  while  in  his  hands,  and  the 
unapplied  part  of  the  annuity  of  150/. 

In  Noeember,   1804,   a  Cominission    of  Bankruptcy 
issued  agldnst  James  WiUei;  linder  which  the  Plaintiff 
proved  a  debt  of  519/.  6s.  6c/.  and  received  a  dividend 
of  4dL  in  the  pound. 
t      •  ... 

The  Bill  was  filed  against  Thomas,  and  against  the  exe- 
cutor of  William  Johnson,  the  assignees  under  the  Com- 
mission, and  James  WiUes  and  John  WiUes  i  pruytng  a 
declaration,  that  the  estates  of  James  WiUes  and  WilUam 
Johnson,  and  the  separate  estate  of  Sarah  Johnson, 
which  she  became  absolutely  entitled  to,  and  for  her  sole 
.and  separate  use  and  benefit,  under  the  settlement  were 
jointly  and  severally  liable  to  pay  the  principal  and  inte- 
rest, due  by  the  bond  to  the  Plaintiff;  and  that  such  the 
estates  of  Wilttam  and  Sarah  Johtison  are  jointly  and 

sevendly 


^ 


1B09. 
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Thomas. 
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sererally  liable  to  satisfy  so  much  as  shall  not  be  pai^  by 
the  estate  of  James  WiUes ;  and  prayipg,  that  the  mort- 
gaged premises  may  be  sold;  and  the  mortgage  paid; 
and  that  the  residue  of  the  debt,  due  to  the  Plains 
tifi^  beyond  the  dividends  she  may  receive  under  the 
bankruptcy,  may  be  decreed  to.  her  out  of  the  estate 
oi  William  Johnson,  and  the  separate  estate  of  Sarah 
Johnson. 

Sir  Samuel  RonnUy  and  Mr.  Wear,  for  the  Plaintiff, 
cited  the  case  of  Standfordy.  Marshall  ( 9 ) ;  observing, 
that  the  only  distinction  between  the  cases  was,  that 
there  the  security  was  given  for  the  debt  of  the  hus- 
band. In  Hulme  v.  Tennant{\0)  Lord  Thurlow*s  dif- 
ficulty was  not  upon  such  a  case  as  this;  whether  the 
separate  property  of  a  married  woman  could,  in  die 
shape  of  assets,  after  her  death  be  Uable  to  her  con- 
tract; but  how  it  could  be  got  at  during  life;  upon 
'which  Lord  Eldon  also  entertained  doubt  in  Nantes  t. 
'Corrock{U). 


March  21f#. 


7i(e  Master  of  the  Rolls  said,  in  this  case  a.  doubt 
had  occurred .  to  him,  whether  the  bond  could  afiect  the 
•separate  property  of  Mrs.  Johnson,  according  to  the  late 
decisions:  particularly  Sockett  v.  7rray(12);  as  by  the 
settlement  she  appeared  to  have  no  power  of  appointing, 
except  by  Will. 

The  cause  was  directed  to  be  spoken  to  again. 


Mank^Zi. 


For  the  Plaintiff, 
The  case  of  Sockett  v.  Wray  does .  not  bear  upon  this. 

The 


(9)  2^^^.  68. 

(10)  1  Bra.  a  C.  16. 


(11)  Ante,  Vol,  IX,  162. 

(12)  4  fro.  C.  C.  483. 
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The  question  there  was,  whether  durmg  the'  life  *  of  a         >609« 
iMrried  woman  the  Court  could  apply  her  separate  pro-      xj'^^w 
perty  according  to  her  engagement ;  which  could  not  be ;  p^ 

unless  the  act  she  had  done  could  be  considered  as  an  Thomas: 
appointment;  which  was  Lord  Thurlow's  difficulty  in  the 
lease  of  Hulme  v.  Tennant,  and  Lord  Eldons  in  Nantes 
▼•  Corrock ;  as  it  could  not  be  got  at  by  a  sequestration. 
This  property  could  have  been  got  at  according  to  the 
settlement ;  by  which  Mrs.  Johnson  was  intended  to  have 
the  power  of  appointing  both  the  principal  and  the  in^ 
terest  by  deed  in  her  life,  as  well  as  by  Will.  Though  it 
is  not  expressly  stated,  that  is  clearly  an  omission ;  and 
the  intention  was  so ;  which  is  evident  from  the  words, 
that  follow;  that  if  she  should  die  in  the  life  of  her 
husband,  and  without  making  any  Will  *^  or  other  dispo- 
'^  sition  either  of  the  whole  of  the  said  sum  of  2000/., 
''  or  any  part  thereof,  that  then  as  to  the  whole  or  such 
**  part  thereof,  as  to  which  no  gift  or  disposition  should 
*^  be  so  made  by  her  as  aforesaid,  &c. ; "  and  before  that 
there  is  a  clear  disposition  to  her  separate  use :  so  as 
to  make  her  a  fime  sole,  according  to  the  case  of 
Fettiplace  v.  Gorges  ( 13 ).  Therefore,  though  in  the 
former  part  of  the  settlement  there  is  not  an  expriess 
power  to  dispose  otherwise  than  by  Will,  yet  the  effect 
of  the  latter  part,  coupled  with  the  former,  is,  that  the 
property  is  settled  to  her  separate  use ;  and  she  might 
have  disposed  of  the  principal  as  well  as  the  interest  in 
her  life.  In  Sockett  v.  Wray  Lord  Alvanley  does  not 
intimate,  that  property,  clearly  settled  to  the  separate  use 
of  a  married  woman,  would  not  after  her  death  be  appli- 
cable to  her  debts,  contracted  during  coverture  :  the 
question  in  that  case  being,  whether  the  property  could 
be  taken  during  her  Ufe. 


Mr. 


(W)  Anlc,  Vol.  I,  46.    3  Bra.  C.  C.  U. 
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Hbatlbt 

Thomas. 


Mr.  ApO  and  Mr.HeaU,  for  the  Defendants. 
The  only  mtereeti  which  Mr.  Jokm$om  had  in  tUi 
subject,  as  separate  property,  was  for  her  life ;  widi  s 
power  to  dispose  by  Will.  From  the  sabsequent  w(»di» 
''  or  other  dispositioiit  **  a  power  to  dispose  by  deed  of 
what  the  Lord  Chaneettar,  in  James  v.  HarrU  (  14),  esBi 
the  Corpus,  cannot  be  impUed.  Those  words  abo  sit 
confined  to  the  erent  of  her  death  in  the  life  of  her 
husband.  The  question  is,  whether,  having  that  interest 
for  her  separate  use,  with  a  power  to  dispose  by  Wifl 
only,  she  coiild  dispose  of  it  in  any  other  way ;  as  die 
has  attempted,  by  entering  into  a  bond ;  and^  whether, 
when  she  sunrived  her  husband,  this  Court  will  appio- 
priate  to  that  bond  this  property.  No  case  has  gone  to 
that  extent.  Htdme  t.  Termamtf  and  dbe  others  ha?e 
determined,  that  a  married  woman,  with  regard  to  pro- 
perty, which  she  has  an  absolute  power  to  dispose  ef  as 
Si/Sme  sole,  shaU  be  conmdered  as  SL/iiAe  «ofe  ion:  the 
purpose  of  charging  it  with  h^  debts;  and  die  propon- 
tion  cannot  be  carried  farther  either  upod  priiici|Je  or 
authority.  In  Jones  v.  Harris  (  15  )  the  Lord  ChomoeUsr 
held,  that  a  married  woman  could  be  liable  onlyaecordi^g 
to  the  form  of  her  contract ;  gdng  expressly  upon  the 
ground,  that  there  was  nothing  to  affect  the  Corpm. 
So  Mrs.  Johnson  could  not  charge  the  bulk  of  tins  pto- 
perty  otherwise  than  by  Will.  This  bond  could  not  st 
any  time  be  considered  a  valid  charge  upon  her  property. 
If  her  bond  could  during  the  coverture  have  the  same 
efiect  as  an  appointment,  by  creating  a  valid  charge,  sB 
the  caution,  used  to  restrain  her  appointnient  by  deed, 
would  have  been  fruitless.  Can  her  death  give  effect  to 
•a  bondf  which  would  not  have  had  effect  in  her  life  I 
If  she  had  been  restrained  from  appointing  to  a  pactieultfr 
person,  could  she  have  given  a  bond  to  that  person 
for  payment  of  his  debt  ?    This  property  could  not  go 

to 
(14)  Ante,  Vol.  IX,  486.        (15)  Arilo,  Vol;  IX,  486. 
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io  her  husband  ezoept  by  her  Will:  olherwte  ilw^ito 
jgo  to  her  next  of  kin;  which  ezofaideB  the  buaband  (16). 
No  action  would  have  lavi  upon  tlus  bondi  and  in  Wku^ 
ler  r.  Neuman  (17)  Lord  RoidjfH  wj%$  this  Court  will 
not  make  the  situation  of  the  crediCer  better;  and 
improve  a  securityt  which  tibe  law  wiU  not  aeknow* 
ledge. 

« 
Svt  Sanmel BomiUy^  inReplff  Mid»  die  point  hi  Jcwef 

V.  HamrU  was  as  to  a&ctmg  the  pioperQr  i&  ber  life. 

Even  taking  her  to  be  a  fime  sole  to  all  intmts  and  pur* 

poses,  how  oan  die  Court  take  the  property  in  her  lifet 

There  are  no  means  of  doing  it{  for  Ihis  is  pKffehj$ 

that  cannot  be  taken  by  seqnestradoiu 

The  MASTSft  4^  the  Rolls  la  the  course  of  tbpe 
argument  said,  the  question  was,  whether  this  was  aep4* 
rate  property  to  all  intents  and  purposes;  In  Sodeiiw^ 
Wrajf  Lord  Ahfanlejf  did  not  ccmsider  a  married  WQiBan» 
who  had  onfy  a4>ower  of  appmntment  by  Will,  as  havkig 
separate  property;  diMifiguishiBg  that  ea^  from  NatM$ 
y.  TurvUle{lS)\  where  the  creditor ^i^A  aBoWed  la  resort 
to  the  separate  property  after  the  death  of  the  wife ;  aft 
she  had  a  power  of  appointing  either  by  Deed  or  Wilk 
Upon  the  question  in  SecieU  v.  Wfttj^,  irhetber  the  wiia 
could  give  the  proj^rty  to  her  husband,  Iiord  Akmtdeff 
held,  tiiat  she  could  not;  that  she  could  not  a£fect  it  ii| 
any  way  but  by  a  revocable  instrnmeat;  and  the  bbnd 
was  an  instrument  not  revocable. 


Moe. 


Hbatlbt 
Thomm* 


If  this  was  absolutely  separate  property  in  Mrs.  Jekm^ 
son,  upon  the  Plaintiff's  consfanictioil  df  the  deed,  that 
takes  it  out  of  the  case  otSockeii  s.Wrayi  and  brings  it 

to 


(16)  Wati   V.  Wati^  sate, 
Vol.  Ill,  244. 


(17)  Ante,  Vol.  IV,  128. 

(18)  ^P.WULIH. 


do4 


1B69. 


flEATLKT 

r. 

Thomas. 
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to  that  of  Hubne  t.  Tennani ;  upon  which  the  present 
Lord  Chancellor  has  expressed  some  doubt;  calling  it 
a  prodigiously  strong  case  (  19  )  ;  and  upon  another 
-ciccasion  intimating^  that,  whenever  the  point  shall  dis- 
tifictly  occur,  those  cases  would  require  full  considers- 
tion(SO).  I  must  look  with  some  attention  at  this 
settlement.  Much  will  depend  upon  its  particular  ex- 
pressions. 


Mmrek  25M.  •  By  the  Decree  an  account  was  directed  of  what  re- 
mains due  to  the  Plaintiff  for  principal  and  interest  upon 
*the  bond ;  and  her  costs  were  directed  to  be  taxed,  ft 
was  declared,  that  the  estates  of  the  Defendant  Jama 
Wittes  and  of  William  Johnsoni  and  the  separate  estate 
of  Sarah  Johnson^  were  jointly  and  severally  liable  to  pay 
die  principal  and  interest  of  the  Plaintiff's  bond;  and 
that  the  separate  estate  of  Sarah  Johnson  is  now  liable  to 
p^y  so  much  of  what  shall  be  reported  due  to  the  Plamtifl^ 
a^  shall  not  be  recovered  from  the  estate  o£  James  Wittes: 
(the  said  Sarah  Johnson  having  given  a lK)nd  to  WilEam 
Johnson,  her  late  husband,  to  indemnify  him  against  the 
Plaintiff's  demand ) ;  and  it  was  ordered,  that  the  same 
be  answered  out  of  her  assets;  an  account  whereof  was 
directed.  An  account  was  also  directed  of  the  separate 
estate  of  Sarah  Johnson  against  her  executors  Jolm 
Thomas  and' James  Willes,  and  the  assignees  of  the 
latter;  and  an  account  of  her  other  debts;  and  a  sale 
and  application  of  the  mortgage. 


(19)  Ante,  Vol.  IX,  188,     Janes  v.  Harris.      See    tbs 
.Jianies  v.  CorrocJu  note,  V,  17. 

(20)  Ante,  Vol.  IX,  497, 
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ALLARD  f>.  JONES.  18(yg^ 

AprU  12liL 
rjPON    a  Motion  for  an  Injunction  against  cutting    Injiinction 

ornamental  timber  and  young  trees,  not  fit  to  be  against  Waste 
cut :   the  Defendant  having  the  day  before  the  Motion  "^^  prevented 
was  made,  entered  an  appearance,  the  fact,  that  he  had    ?   f^^^^^ 
appeared,  was  suggested  as  an  objection  by  a  gentleman  .|^       \. 
at  the  Bar,  {Amicus  Curia.) 

Sir  Samuel  Romilly  and  Mr.  Heald,  in  support  of 
the  Motion,  contended,  that  the  appearance  could  not 
prevent  the  Motion  for  an  Injunction  against  waste. 

T7ie  Lord  Chancellor  granted  the  Injunction;  ob- 
serving, thftt,  if  a  person,  about  to  commit  waste,  and 
agiunst  whom  a  bill  was  filed,  could  by  appearing  the 
evening  before  the  Motion  prevent  it,  he  would  get  two 
days  for  cutting  the  timber:  perhaps  it  might  be  differ- 
ent, where  he  had  appeared  long  enough  to  have  enabled 
the  Plaintiff  to  give  notice. . 
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ATTORNEY   or    SOLICITOB  akd 
CUENt. 

Ante,  Vol.  XIII,  60. 

1.  The  Order,  establbhiaig  the  so* 
licitor^s  lien  for  costs  upon  the  fnod 
of  assets,  appropriated  to  the  dient, 
sobjeet  to  secnriiig  a  debt,  from  him, 
and  the  testator  as  his  soretjr,  and 
afterwards  paid  by  the  estate  of  the 
latter  was  reversea;  as  beimrincoD* 
sistent  with  the  Decrees.  Tayht  y. 
Popham.  P^e  Tl 

2.  In  equity  the  costs  are  arraogad  ac- 
cording to  the  equities  of  the  parties ; 
and  the  solicitor's  lien  is  only  upon 
the  balance  nnder  thai  arrangement. 
Taylor  v.  Popham.  n 

3.  As  to  the  reason  of  some  eaate  at 
law,  in  favor  of  the  attorney'^  lieD 
for  costs,  going  the  knglh  of  pre- 
venting compromise,  Qium.  Tayht 
▼.  Popham.  7*2 

4.  Attorney  may  take  oat  a  Commis^ 
sion  of  Bankrnptey  upon  his  Bill  h^-f 
fore  taxation.  489 

See  Lien,    2.     Ne  eaeeai  Regmo^ 
Principal  amd  AgmU^  !• 

AUCTION. 
Sales  bv  auction  withio  the  Statute  of 
Frauds.  621 
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BANKRUPT. 

1»  Als  to  the  jurisdiction  to  discharge  a 
bankrupt,  taken  in  execation,  after 
the  time  for  his  surrender  had  ex- 
pired, having  obtained  an  Order  for 
a  meeting  to  take  his  surrender, 
Quare.  ..    . 

The  Order  of  discbarge,  if  made, 
mast  be  upon  the  Plaintiff  at  law, 
not  the  gaoler.    Anon.  Pog^  1 

2.  Effect  of  the  Zord  Chancellor's  Or- 
der, after  expiration  of  the  time  for 
surrender  of  a  bankrupt :  authoriz- 
ingy  not  compelling,  the  Commis- 
sioners to  take  the  examination  ;  and 
shewing  the  Chancellor's  opinion,  that 
it  is  not  fit  that  he  should  be  crimin- 
•Uj  prosecuted.    Anon.  1 

3.  Ip  bankruptcy  a  creditor  by  a  joint 
and  several  bond  must  elect,  whe- 
ther ho  will  go  against  the  joint  or 
separate  estate;  but  was  not  bound 
by  taking  a  joint  seecurity.  Ex 
parte  Hay,  4 

4.  Whether  .a  bankrupt,  or  any  per- 
son in  the  same  circumstances,  can 
impeach  the  Commission  upon  a  prior 
act  of  bankruptcy  and  a  debt  suffi- 
cient to  support  a  Commission,  of^ 
^hicji  a  third  person  may  avail  him- 
self, as  a  defence  to  an  action  by  the 
assignees,  Quare. 

A  petition  to  revive  an  Order  for 
trying  the  validity  of  a  Commission 
in  an  issue,  upon  that  objection, 
which  had  not  been  prosecuted,  and 
was  discharged  in  1803,  dismissed 
with  costs.  Ex  parte  Donovan,  6 
6.  Proof  by  joint  creditors  under  a  se- 
parate Commission ;  there  being  no 
'joint  estate  or  solvent  partner.  Ex 
parte  Sadler.  52 

6.  A  second  Commission  against  an 
nncertificated  bankrupt  cannot  be 
maintained;  whether  separate  or 
joint.    Ex  parte  Martin,  114 

7.  A  joint  Commission  of  Bankruptcy 
void  as  to  one  partner,  cannot  be 
maintained   against    the    other  (  *  ). 

115 

8.  The  former  course  in  bankruptcy 
was,  that  a  joint  and  a  separate  Com- 
mission stood  together.  Now  the 
joint  Commission  alone  stands:  the 

(•)  Altered  by  SUt.  6  Geo.  IV.  c.  16.  «!  16. 


BANKRUPT— wmlmnecf. 

assignees  can  at  law  recover  both  the 
joint  and  separate  estate;  and  the 
same  distribution  is  made,  as  if  both 
Commissions  stood.  .  Pagt  115 

9.  The  privilege  of  a  jj^arty,  attending 
Ills  own  cause,  from  arrest  extends 
to  a  bankrupt  on  his  return  from  at- 
tending his  petition  for  leave  to  sur- 
render, after  expiration  of  the  time; 
having  deviated  no  farther  than  to 
call  on  the  Solicitor  to  arrange  the 
proper  steps  for  giving  effect  to  the 
Order.     Ex  parte  Jdckwn.  110 

10.  Effect  of  the  Lord  Chancellors 
Order  permitting  a  bankrupt  to  sar- 
render,  after  expiration  of  the  time; 
not  protecting  him  from  a  proseco- 
tion.  119 

11.  Judicial  discretion  of  Commis- 
sioners of  Bankruptcy  as  to  the 
certificate  not  subject  to  contronl. 
Ex  parte  King.  12G 

12.  Bankrupt's  certificate,  sent  back 
for  the  purpose  of  letting  in  other 
creditors :  the  Commissioners  not 
confined  by  that  object:  nor  booDd 
by  the  original  certificate :  but  the 
whole  is  open  to  their  judicial  dis- 
cretion: the  original  and  supple- 
mental Act  making  bat  one  certi- 
ficate, of  the  latter  date.  Ex  parte 
King.  126 

13.  Assignees  under  a  separate  Com- 
mission of  Bankruptcy  against  a 
partner^  though  generally  they  can- 
not engage  in  new  adventures,  maj 
with  consent  of  the  creditors  and 
bankrupt.  228 

14.  Under  a  guaranty  the  debt  is 
contingent  only:  therefore  a  deht, 
accrued  by  default  after  the  bank- 
ruptcy of  the  surety,  cannot  be  prov- 
ed under  the  Commission  (  f ).  Et 
parte  Gordon.  28€ 

15.  Proof  in  bankruptcy  vnder  pro- 
misory  notes  for  liquidated  damages 
by  compromise  of  an  action  for  se- 
duction; per  quod  JServitimm  Ami- 
sit. 

Distinction    as    to      a    secaritfi 

Prcemium  Pudoris.     Expmrte  iAot* 

ford.  tt9 

10.  In  bankruptcy  ,the  assigneesi  aot 

(t)  See  page  288,  note  (9). 
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tho'  .CommissioDers  are  entitled  to 
the  CQfltody  of  the  proceedings.  Ex 
parte  Scarih.  Page  203 

17.  Commiasioners  of  Bankruptcy  may 
be  ordered  to  pay  costs  in  respect  of 
oondfict  out  of  the  ^course  of  their 

.  duty  as  CommissioDers.  Ex  parte 
Scarth.  293 

18.  An  underwriter,  merely  in  that 
character,  cannot  be  a -bankrupt  (*). 
Ex  parte  Bell.  356 

19.  Holders  of  stock  in  public  com- 
panies not  liable  ^  to  the  Bankrupt 
La:Bir  in  that  character  merely.      357 

20.  Act  of  bankruptcy,  committed  after 
retiring  from,  trade,  sufficient.  Ex 
parte  Bamford.  440 

.21.  Act  of  bankruptcy  by  quitting  the 
dwelliug-house  with  the  intention  of 
delaying  a  creditor;  though  under 
the  impression  of  a  groundless  ap- 
prehension. Ex  parte  Bamford.  440 
.  22.  Act  of  bankruptcy  by  denial  to  a 
servant,  calling  for  a  debt  by  the 
direction  of  the  acknowledged  agent 
of  the  creditor,  and  by  the  appoint- 
ment of  the  debtor ;  and  though  the 
debtor  was  seeh  by  the  person  ap- 
plying through  the  window  of  a  par- 
tition; and  heard,  giving  directions 
to  deny  him.  Ex  parte  Bamfitrd.  440 

23.  Commission  of  Bankruptcy,  relin- 
quished by  the  petitioning  creditor 
upon  obtaining  security,  superseded : 

•  his  proof  under  unolher  Commission 
expunged ;  and,  being  an  assignee, 
a  new  choice  directed. . 

The    knowledge  of  one    ov  two 

individual  creditors,  if  no  general 

.  communication,  did  not  prevent  the 

'  effect  of  the  Stat.  5  Geo.  II,  c.  30, 

f.  24.     Ex  parte  Paxtak.  461 

24.  Whether  the  striking  a  docket 
merely  could  be  considered  the  issu- 

.  ing  a  Commission  -within  the  Stat. 
.&  Geo.  II,  c.  30,  1.  24,  (a  penal 
clause  ),  Qv4ere  ( f  ).  462 

25.  A  bankrupt  could  not  supersede 
his  Commission  by  impeaching  the 
petitioning  creditor's  debt  on  the 
ground  of  a  security  taken  privately : 

(*)  See  note  (19),  page  558. 
(t)  See  the  notes,  pages  46f,  474.     9tatote 
6  Om.'IV,  «.  16,  «.  8«. 
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the  remedy  Under  the  Stat  6  Geo.  IT, 

c.  30,    s.  24,    being  given   to  some 

other    creditor.      Ex   parte    Kirk. 

,  Page4M 

20.  Commission  of  Bankruptcy  aftbf  a 
considerable  .acquiescence  by  the 
bankrupt  not  superseded  without  a 
trial  at  Law.    Ex  parte  Kirk.       404 

.27.  Distinction  between  the  applica- 
tion of  a  creditor  and  that  of  the 
bankrupt  to  supersede  the  Commis- 
sion upon,  a  prior  Act  of  Bahk- 
ruptcy,  &Q.  Whether  that  is  com- 
petent  to  the  bankrupt,  Qn^tte* .  468 

28.  Assignee  in   bankrug^tcy  removed, 

.  and  charged  with  interest  at  6i  per 
c€(it.  (before  Statute  40. 1%ro. .111, 
c.  121,  9.4.)  for  money  paid  in  at 

.  his  banker^s  to  his  account,  aiu)  .used 
as  his  own  property^  Em  parte 
Toumshetid.  .  470 

20.  Proof  in  bankruptcy  under  a  se- 

,  cnrity  for  more  than  the 'debt  ex- 
punged :  but  security  or  satisfaction 
taken  after  a  docl^et  struck,  not  fol- 
lowed by  a  Commission,  ijiough  it 
cannot  be  retained,  and  may  amount 
to  a  contempt,  was  not  within  the 
SUtute  5  Geo.  II.  c.  30,  «.  24.  the 
original  debt  therefore  not  for^ 
feited(»).  Ex  phrte  Browne.        472 

30.  A  debt  which  could  not  be  reco- 
vered in  an  action  a^inst  a- plea  of 
the  Statute  of  Limitations,,  nor  in 
equity  by  analogy  to  it,  not  admitted 
under  a  Commission  of*  Bankruptcy  • 
Ex  parte  Dewdney.  479 

31.  Though  a  bankrupt  dies^  not  hav- 
ing  surrendered,  the  Compiissioa 
may  proceed.  404 

82.  Act  of  bankruptcy  by  a  tiian,  who 
Aad  retired  fvom:  trade,  but  dqring 
the  existence  of  a'  debt,  oontrlicted 
while  in  trade,  will  spstaib  a  Com* 
mission.  495 

33.  Jurisdiction  in  bankmptey  legal 
and  equitahle.  490 

34.  Joint  creditor  may  take  out  a  se- 
parate Commission  of  Bankruptcy : 
and  receive  dividends.  4t'9 

35.  Paprment  of  dividend  under  a  Cum- 

niission  of  Bankrnptey  againstf  one 

f 
(*)  See  the  refertjioet .  in   note,   pace  474. 
Stain'    -  -     '-' 


tnte  6  Geo.  ly,  c.  le,  9. 8. 
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BANKRUPT-^-eiNilfiittRf; 

pMtHer  raises  a  new  assumpsit  by 
the  other,  depriving  him  of  the  be- 
nefit of  the  Statute  of  Limitations. 

Page  499 
M.  Costs  ordered  to  be  paid,  bat  not 
taxed  QQtil  after  the  baukruptoy  of 
the  person  to  receive  them,  cannot 
be  set  off  inr  the  party,  from  whom 
thej  were  dne^  proving  a  debt  under 
the  CommissioD.     Ex  parte  Thomas. 

539 

97,   Though     a     second  Commission 

against    a-  bankrupt,    uncertificated 

under  a  former  Commission  is  bad 

iu  La Wf  'whether    the  Lord  Chan- 

0tOar  wiUy  i^t  .the  instance  of   the 

bankrupt,  anpersede  the  latter,  if  the 

assignees  under  the  former  will  not 

interfere- with  the  property,  Quare, 

|¥etice  to  them  directed.     Ex  parte 

Mkodet.  539 

8eeiltloniey4>r  Solicitor  and  Client  ^ 

4.    Hem,  2.    Limitations  ( Sta- 

^^^  of),    4.     Partner,    4,   XI. 

iSboncte/,  I,  3.    Stock,  2. 

BAItON  AND  FEME. 

1«'  Probate  of  the  Will  of  a  married 
woman,  which  is  now  necessary, 
though  formerly  otherwise,  limited 
to  her  power,  by  the  assent  of  her 
husband,  with  respect  to  any  bene- 
ficial interest ;  not,  as  to  her  right, 
as  exeoutrix  of  another  person,  to 

•  make  an  executor^  and  continue  the 
represenUfion.    Stevens  v.  Sagwell. 

139- 
.  %  Demurrer  by  a  married  woman  to  a 
Bill,  praying  discovery  only  against 
beV,  and  relief  against  her  liasUand, 
as  to  contracts,  &c.  by  her^  as 
agent  for  her  husband,  allsging  the 
vouchers,  Ike*  to  •  be  in  her  posses- 
siouf  allowed:  upon  the  objection, 
first,  to  *  md^ing  a  mere  agent  a 
party :  secondly,  to  admitting  the 
,  testimony  of  a  wife  is  her  husband's 
caus^,  Le  Texier  v.  The  Margravine 
^Awpach.  159 

3.  %ond  of  a  Feme  Covert,  as  a  surety 
enforced  against  her  separate  estate, 
under  a  settlement  to  her  separate 
use,  with  power  of  appointment  by 
Will,  or  any  writing,  purporting  to 
b»  her  Will,  and  in  case  she  shonld 
die  in  the  life  of  her  hqsband,  and 


BARON  AND  F£lf  E^-oaNftMcrf. 

without  making  apy  Will  or  other 
disposition,  as  to  the  whole  or  any 
part,  then  as  to  the  whole  or  socb 
part,  as  to  which  no  gift  or  dis- 
position should  be  so  made*  ta  the 
persons,  wl^o  wonkl  be  entitled  by 
the  Statute,  if  slie  had  died  intestate 
and  unmarried.     Heat  ley  Wm.Hkomoi. 

Pmgema 

See  Interest.     ItepreMeniaiive,  3. 

BASTARD.— Sec  Interest. 

BILL  OF  COSTS.— See  Attomejf. 

BILL  OF  EXCHANGE.— See  Istme,  1 

BLOOD.— See  Proximity. 

BOND.-^ee  Profert. 

BOOKS.— See  Principal  nkd  Agent,  t 


C. 


CHAMPERTY. 

Assignment  to  navy  agents  of  part  of 
the  subject  of  a  prise  suit,  then  de- 
pending, void;  amounting  to  cham- 
perty :  vis.  the  unlawful  maintenance 
of  a  suit  in  consideration  of  a  ba^ 
gain  for  part-  of  the  thing,  or  lome 
profit  out  of  it ;  whFch  ia  not  cod- 
fined  to  Courts  of  Common  Lsw. 
Stevens  Y .  Bagwell.  199 

CHANCELLOR.— See  Practice,  1. 
CHAPEL.— See  Chariig,  1. 

CHARITY. 

1.  A  Protestant  dissenting  chapel  mtj 
be  the  subjei^t  of  an  information  bf 
the'Af/oniC|f-C7eitera/  as  a  charitable 
institution.  7%e  Atiomeg-General  r. 
Fowler.  8^ 

2.  Charitable  bequest  before  the  stit. 
9  Geo.  ir,  c.  36,  ta  the  congregation 
of  Presbyterians,  to  which  the  tes- 
tator belonged,  for  placing  cwt  sp- 
prentices  two  poor  boya  of  such  u 
Were  members  of  the  said  eoogre- 
gation,  and  living  in  the  parish  of 
St.  Martin  in  New  Sarmm. 

'  The  fund ,  being  conaidibraUy  note 
than  sufficient,  the  aurplua^Yasap- 
pliedii  upon  the  principle  of  cy.iim 
to  place  out  sons  44  memben  or  Ik* 
icongregation  within  that  parish: 
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}HARITY— coMittiiced. 

2iUy.  Such  bojs  io  other  parishes : 
'    9dlj,  Daughters  of  members  of 
.    the  congregation,  in  the  same  man- 
ner: 

4thlj,  Sons  of  Presbyterians  ge- 
nerally; previonsly  to  building  a 
school,  or  other  purposes. 

A  proposal  in  favour  of  sons  of 
persons,  within  the  parish,  of  the 
established  religion  was  rejected. 
Atiomey-General  ▼.  Wansay, 

Page  231 

3.  No  general  appointment  of  visitor, 
excluding  a  Commission  of  charit'* 
able  uses  under  the  Statute  43  Eliz. 
c.  4.  from  special  powers,  that  would 
fall  within  the  general  visitatorial 
power;  as  powers  to  the  Ordinary 
to  interpret  and  determine  doubts 
upon  the  Statutes ; .  of  amotion  and 
punishment,  and  of  appointment,  to 
the  Ordinary,  and  to  the  Dean  and 
Chapter  of  Forifc,  in  certain  oases,  &c. 
the  whole  visitatorial  power,  particu- 
larly as  to  the  administration  of  the 
landed  property,  not  being  intended 
to  be  given  to  the  Ordinary,  as  visitor. 
Ex  parte  Kirk^  Bavensuyortk  Hog- 
pitdi.  305 

4.  Objection  to  the  Decree  under  a 
Commission  of  charitable  uses,  as 
having  issued  io  a  case  not  war- 
ranted by  the  Statute  43  Eliz.  c.  4. 
may  be  in  the  form  of  exceptions. 
Ex  parte  Kirkby  Ravensworm  Hoi- 
pitaL  305 

6.  Authorities  for  extending  the  Act 
*  43  Eliz.  c.  4.  to  cases,  where  the  go- 
vernors or  visitors  are  the  trustees, 
or  are  abusing  their  powers;  though 
an  information  would  lie.    .         314 
6.  Power,  clearly  given,  to  hiterpret 
and  determine  doubts  upon  the  Sta- 
tutes,  may  ftself  constitute  Visita- 
'.i^rial  power.  315 

C£^LD.       . 

See' Interest,  Maintenance.  Power ^  1. 

•CLIENT.— See  Attorney. 
^COMMISSION.— See  Cfirm^.  . 
<:k»HMISSJON    of   CHARITA3LB 


OF 

OSES. 
See  Charily^  3,  4. 


COMPOSITION. 

1.  Upon  a  composition  a  private  agree- 
ment by  some  creditors  for  addi- 
tional security,  though  for  no  greater 
sum^  void.  Ex  parte  Sadler^  Page  52 

2.  Creditors  bound  by  acting  under  % 
composition  ;  as  if  they  had  signed. 
Ex  parte  Sadler.  52 

3.  Ground  ofholding  any  private  agree- 
ment by  parties  to  a  composition  for 

.  a  greater  payment,  or  better  secu- 
rity,' void  :  a  fraud  ■  both  upon  the 
debtor  and  the  other  creditora*      55 

■ 

CONDITION. 
'  1.  Legacy  in  trust  to  paV  the  interest 
to  the  separate  use  of* A.  for  life; 
and,  after  her  decease,  as  io  the 
capitid  for  her  children :  if  no  child, 
to  pay  the  ititerest  to  h^f  famband 
during  his  life ;  and  from  and  after 
his  decease,  in  case  he  shall  become 
entitled  to  such  interest,  then  to  pay 
tiie  principal  to  other.  iJersons. 

Though  the  husbana,  having  died 
during  his  wife's  life,. never  becime 
entitled  to  the  interest,  the. Kmita- 
tion  over  was  established :  as  distin- 
guished from  the  case  of  express 
condition.  Pearsalt  v.  Simpean.  29 
2.  Bequest  of  residue,  in  tru^t,  in  case 
A.  shall  within  six  calendar  months 
after  the  testator's  decease  give.secu- 
rity  not  to  marry  B.  thei^  and  not 
otherwise,  to  pay  to  the  children  of 
A. ;  with  a  proviso  to  go  over,  if  she 
shall  refuse  or  neglpct  to  gire  such 
security.  • 

A  condition  jprecedent.  The  six 
months  aro  exclusive  of  the  day  of 
the  testator's  death;  therefore;  as 
he  died  on  the  I2th  of  January  ^  be- 
tween eight  and  nine  i6  the  evening, 
a  security  given  on  the  12th  oiJuly^ 
about  nine  in  the  evening,  was  held 
sufficient    Lester  v.  Garland.     248 

CONFUSION  OF  PROPEfeTy. 

Case  by  the  old  law  of  a  wilful  mixture 
by  owner  of  corn  or  flour  with  that 
of  another :  the  value  being  unequal, 
and  therefore  not  to  be  distinguished , 
the  other  took  the  whole,  442 

CONSIDERATION. 

See  Bankrupt^ .  16.     Principal  and 
Surety,  1, 

CONTEMPT.— See  Practice. 
QQ2 
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CONTINGENT  JLEOACY. 
.GoDstmction  of  a  residoarj  claase,  as 
compreheDding  a  legacy,  giyen  opon 
a  contingency,. Which  did  not  hap- 
pen.   Bird  V.  Le  Fevre,     Page  689 

CONTRACT. 

1.  Parol  evidence,  in  aid  of  a  speciBc 
performance  upon  the  sale  of  an 
esUtaby  auction,  to  explain  by  de- 
clarations of  the  aoctioiieer  an  ambi- 
goity  on  the  face  of  the  particular, 
by  a  general  clause  for  a  separate 

•  raluation  of  the  timber,  ana  also 
.  special  provisions  as  to  the  timber 
upon  4^rtain  lots,  the  agreement, 
signed  on  the  back  of  the  particular, 
binding  the  purchaser.  Defendant, 
*/'  to  a  strict  fnl61ment  of  this  article, 
and  to  abide  by  the  conditions  and 
.declarations  made  at  the  sale,''  re- 
jected.   HiggiMm  v.  Clowes.       5 1 6 

2.  Distinction^  where  evidence  is  to 
resist  a  speciBc  perforinance.    Big- 

•       '5ft|uofi  V.  Clowes.  516 

8.  Though  a  Defendant  to  a  Bill  for 
speciflc  performance  of  a  contract, 
may  have  a  decree  for  performance 
aooording  to  bis  cpnstniction,  if 
adopted  \fy  the  Court,  without  a 
Cross  Bill,  4ie  decision  being,  not 
according  to  his  construction,  but 
only  that  he  had  Contracted  under  a 
mistake,  created  by  the  PlaintiflT, 
the  Bill  was  merely  dismissed.  Big- 
gmsan  v.  Clowes.  516 

4.  Specific  pei^ormance  decreed  against 
a  purchaser,  without  a  reference  as 
to  the  title;  upon  possession,  and  no 
objection  made  to  the  abstract. 
Fleetwood  v.  Oreeu.  594 

See /^leading,  3. 

COPARCENER.— See  Jotit^  Tenant.    ; 

COPYHOLD. 

1.  Copyhold  premises,  purchased  by 
the.  lord,  tenant  for  life  of  the  manor, 
with  remainders  over,  taking  the;  sur- 
render to  him  and  his  heirs,  merge; 
and,  as  parcel,  are  subject  to  the  li- 
mitations, of  the  manor;  and,  though 
uiuler  a  covenant  by  the  purchaser 
to  surrender  them  by  way  of  mort- 

gage  to  the  mortgagee  and  his  heirs 
e  could  compel  a  re- grant  by  the 
remainder-man,  np  re-grant  havitig 
been  made^   the  general   devisees 


of  the  purchaser  have  no  equity. 
St»  Pnul  Vn  Viscoumi  Dudleg  aid 
Ward.  Page  167 

2.  DeVise  by  the  general  terms,  **  all 
**  the  rest,  residue,  and  remainder 
**  of  my  real  and  personal  estate  of 
**  what  nature  6t  kind  soever"  to 
nephews  and  nieces,  not  being  for 
creditors,  wife  or  children,  h  not 
suflBcient  to  raise  a  case  of  election, 
or  for  supplying  the  want  of  sur- 
render of  copyhold  land,  contiguoQs 
and  intermixed  with  freehold,  against 
the  heir.    Judd  v.  Pratt.  •   ^ 

3.  Devise  of  all  freehold  «nd  copyhold 
estates. 

The  copyholds  were  snrrendersd 
to  the  use  of  the  Will :  bat  the  tes- 
tatrix afterwards  exchanged  part  for 
other  copyholds:  which  were  not 
surrendered:  the  heir,  claiming  bo- 
neficially  under  the  Will,  was  put 
to  election.  Frank  v.  Lady  Standtsk, 

301, 1. 

4.  The .  doctrine  of  election  applied  to 
copyhold  estate,  not  surrendered  to 
the  use  of  the  Will.       .  893 

5.  Distinction,  as  to  supplying  a  sur- 
render by  implication  from  genenl 
words,  between  the  cases  of  cre- 
ditors and  children!  in  the  latter 
the  intention  is  satisfied  by  freehold 
estate:  the  extent  of  the  provisioo 
being  indefinite ;  which  in  the  other 
is  measured  by  the  amount  of  the 
debts.  391 

6.  Ante,  Vol  XII,  426. 
Upon  Appeal  the  Lord  Chancellor  i 

opinion  being,  that  the  reversion  of 
the  copyhold  estate  passed  under 
the  general  devise,  *'  as  to'  all  suck 
**  worldly  estate  and  eflfects  as  it 
**  may  please  God  to  bl^s  me  with- 
'*  all,  or  I  may  leave,  or  I  may  be 
*'  entitled  to,  at  the  .time  of  mv  de- 
cease,  whether  real  or  personal, 
not  before  given  or  disposed  of,' 
especially  if  th^re  was  no  freehoM 
estate,  inquiries  were*  directed  to  u- 
certain  that  fact;  and  alao,  whe- 
ther there  was  any  custom  of  sur- 
rendering a  vested  interest  in  re- 
version or  remainder,  expectasl 
upon    an'   estate    taiL*    Ctent^  v. 

90S 
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COPYH0LD-«:oo«i#fiiirf!(f. 

7.'  Copyholder's  right  of  surrender  to 
the. use  of  his  Will;  though  no  in- 
stance upon  the  records  of  the  ma- 
nor :  or,  if  no  such  custom,  there 
must  be  some  mode  of  disposition  by 
deed ;  as  in  the  case  df  customary 
freeholds;  the  want  of  which  (in 
the  case  of  creditors,  &c. )  will  be 
supplied.  Page  403 

See  Election,  1,  2.    Power,  I. 

CORPORATION.— See  Party,  1,  2. 

COSTS. 

1.  Security  for  costs  by  a  Plaintiff 
gone  abroad,  refused,  after  answer, 
on  aflBdavit.  of  his  intention  to  re- 
turn ;  and  his  family  re^iainiug  id 
this  country.  White  v.  Greathead.  2 

2.  Distinction,  where  costs  are  dis- 
posed of  as  a  subject  of  relief :  an 
Appeal  not  open  to  the  objection 
upon  an  Appeal  for  costs  only. 
Taylor  v.  Popham.  72 

See  Attorney,    Practice,  3. 

CREDITOR  AND  DEBTOR. 

See  Bankrupt,     Composition.    Jder^ 
ger. 

CY  P  RES.— See  Charity,  2. 


D. 
DEBTOR. 

See.  Bankrupt.    Composition.    JUer- 
ger. 

DEED. -See  Pro/er/;     Purdmser. 

DfiMONSTRAIlVE  LEGACY. 

See  Legacy. 

DEPOSITIONS. 

.  See  Evidence,  5,  6,  7,  8. 

DEVIATION;— See  JBimifenipf,  9. 
DEVISE.— See  Estate  Tail.  WilL 
DISCOVERY. 

See  Evidence,  4.    Practice,  8,  9. 

DISSENTING  CHAPEL. 
See  Charity,  I. 


E. 


,2. 


BAST  INDIES.-^ee 

ELECTION. 

See  £cfiftniEp/i  9.    Ciipyhold^%^,A. 


ERROR.   . 

Writ  of  Error  generally  staytf  execu- 
tion-in  civil  cases:  not  in  criminal.* 
Buguenin  v.  Baseley.  Page  180 

ESTATE  FOR  LIFE. 

See  Life-lnterest.  Merger.  Power. 

ESTATE  IN  FEE. 

See  Vendor  and  Vendee,  2. 

ESTATE  TAIL. 

1 .  Originally  an  estate  tail  was  an  es- 
tate upon  condition;  to  become  a 
fee  upon  issue  hiid,  for  the  pur« 
pose  of  alienation:'  but  not  abso- 
lutely;  as,  if  not  aliened,  it  de- 
scended per  ybmasi  Hon!*  .137 

2.  No  formedon  for  the  issue  in  the 
life  of  tenant  in  tail.  137 

3.  Devise  to  A.  and  after  his  death  to 
his  first  and  ether  sons,  andmde- 
fault  of  male  issue  then  unto  his 
eldest  and  other  daughter,  and  .to 
their  heirs  male  for  ev^r.  An  es- 
tate in  tail  male  in  A.  Wight  r. 
Leigh.  .604 

See  Merger. 

ESTATE    TAIL    afjer    POtSSlBI- 
LIXY  OF  ISSUE  EXTINCT. 

See  Tenant  in  Tail  after  PosnM- 
lity,  &c.    Waste,  3. 

EVIDENCE. 

•  1.  lo  support  a  Rill  to  perpetuate 
teatiuiony  the  Plaintiff  must  'have 
an  interest ;  but  the  minuteness  or 
remoteness  of  it  is  no  objection* ' 
A  mere  contingency,  however  pear 
anti  valuable,  (with  the  exception 
of  the  case  of  a  wager),  the  ex- 
pectation of  issue  in  tail,  hei)r  ap- 
parent, or  next  of  kin  of  a  lunatic, 
is  not  suSicient. 

Therefore  a  demurrer  to  a  Bill 
by  tenant  in  tail  in  remainder  and 
his  issue  to  perpetuate  testimony 
of  the  validity  of  his  marriage  al- 
lowed. 

Whether  a  Bill  could  be  main- 
tained  by  the  tiQstees  to  preserve 
contingent  remainders,  representhig 
also  the  legal  inheritance  of  the 
whole  estate,  Qu^ure.  Allan  i.  AUam. 

.130 

2.    Order,  that  depositions  shall  bo 

read   at  the  trial  of  an  issue;    if 
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E  V I D  ENC  E— coiUmtred. 

tho  witness  Bhall  be  then  dead ;  or 

E roved   to   bo    in   such   a   state   of 
dalth  as  not  to  be  capable  of  at- 
tending. 

Without   such  Order,    to    make 

'   the  depositions    evidence    at  Law, 

the   whole  Record    must   be   rekd. 

Palmer  v.  LordAylesbtiry.  Page  176 

3.  Witnesses   having   been    examined 
.  de    bifne   esse,  with   the  vieW^  to  a 

trkii  at  Law,  the  examination-  of 
another  witness,  is  not  permitted 
without  strong  circumstances;  as, 
nptfn.  a  second  ejectment,  brought 
atter  verdict  for  the  Defendant,  the 
examination  of  a  witness,  produced 
at'  the  trial,  who  had  not  been  exa- 
mined nuder  i^  Bill  to  perpetuate 
testimony,  was  permitted  ;  not  as 
to'  other  witnesses.  Palmer  ?.  Lord 
Aylmlmr^.  2S)0 

4.  Distinction  as  to  an  Answer  to  «,. 
Bill  of.  Discovery,  read  as  evidence 
at  Law  :  'the  whole  must  be  before 
the  Jury.  362 

bp  Depositions  before  publication  sup- 
pressM  ;  being  taken  by  the  Com- 
inissioners  ready  prepared  :  the  wit- 
ness being  agent  in  the  cause;  and 
the  mode,  in  which  the  Court  re- 
ceives the  information,  whether  from 
the  Commissioners,  or  otherwise,  is 
not  material. 

The  Commission  directed  to  pro- 
ceed for  the  purpose  only  of  re-exa- 
^iiaing    that  witness ;    substituting 

.  koj^tber  Commissioner  for  one,  who, 
leaving  refused  to  qualify,  was  not 
permitted  to  be  present  at  the  exa- 
mination. This  Order  not  to  pre- 
vent the  Court's  opening  the  depo- 
sitions, if  a  case  of  necessity  should 
arise ;.  as,  if  the  witness  could  not 

.  be  again  exatuined.  Shaw  v.  Lind- 
sev.  380 

9.  Depositions  suppressed :  the  Com- 
missioners having  employed  the 
Clerk  of  one  of  the  parties  a^  their 
Clerk.  380 

7.  Witness   cannot    give    a$  his   evi- 
^       dence  answers  ip  writing  prepared 
« before  the  examination :  nor  is  any 
suggestion  to  him  bythe  Attorney, 
Counsel,  or  any  other  persoo*  dur- 
ing the  axiuniaaiion/pcrij^itted ;  and 


EVID  ENCE— cofKim^. 

in  Equity  wheniever  such,  fact  is 
disclosed,  the  deposition  will  be  sop- 
pressed.  ^,^9^  ^1 

8.  Depositions  suppressed,  and  a  re- 
examination directed ;  the  deposi- 
tion being  taken  from,  the  witness, 
using  during  the  exaniination  fall 
minutes  in  writing,  which  she  stated 
to  have  been  originally  her  owo, 
put  into  method  by  the  Attorney ; 
and  so  copied  with  some  correc- 
tions by  herself.  382 

0.  Extrinsic  evidence  admitted,  not 
to  construe  a  Will,  but  to  shew, 
with  referebce  to  what  it  was  made. 

514 

10.  Though  a  paper,  .as  the  particular 
upon  a  sale  by  auction,  may  by  re- 
ference be  engrafted  into  a  contract 
within  the  Statute  of  Frauds,  that 
will  not  authorise  the  introdactioD 
of  parol  evidence  to  shew  what  part 
was  read.  622 

See  Baron  and  Fimet,'  2.  Con- 
tract, I,  2.  PraeHee,  4»  iVts- 
cipdl  and  Agent,  2. 

EXAMINATION  DE  BENE  ESSE, 
See  Evidence,  3. 

EXCEPTION.— See  Practice,  10. 

EXECUTOR. 

1.  Testator  gave  all  his  estate  and 
effects  to  two  persons,  their  heirs, 
executors,  <^c. :  upon  trust  in  the 
first  place  to  pay,  -and  charged  sod 
chargeable  with,  all  his  debts  and 
funeral  expeiices,  and  the  legacies 
after  given. 

Those  persons,  whether  thej 
could  claim  in  their  individual  cha- 
racters,' or  not,  being  afterwards  ap- 
pointed executors,  held  entitled  to 
the  residue,  undisposed  of,  (includ- 
ing a  legacy  to  a  Charity,  void  by 
the  Stat.  9  Geo.  II,  c.  30)  for  their 
own  benefit;  against  the  claim  of 
the  next  of  kin:  the  whole  pro- 
perty being  personal.  Dawson  v. 
Clark.  400 

2.  Instances,  where  the  residue  beiog 
intended  to  be  given  from  the  exs- 
cutofs,  they  cannot  take  it ;  tkoagh 
the  beauest  does  not  take  eAet 

^  ^  414 
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EXECUTOR— coit««iiiM<^. 

d.  £xeciitor8  take  the  residue,  pre*- 

cisely  in  the  same  plight  as  residaarjr 

legatees  would  take  it.         Page  417 

See  Idmitaiunu  {Statute  of),  6. 

Receiver f  8,  4.     Representative. 

EXONERATION. 

.  Portfoniiy  to  be  raised  by  a-  trust  term 
tn  a  marriage  settlement:  tbe  real 
estate  held  tbe  primary  fund ;  and 
a  eovenant  by  the  settler  to  pay 
ibem  auxiliary  unljr:  Lcchmere  v. 
CarleioH.  193 

F. 

FEME.— See  Baron. 
FORMEDON.— See  Ettate  Tail,  2. 

FRAUD. 

Ia  general  cases^  where  a  debt  is  cut 
down  by  the  policy  of  the  Law,  the 
complaint  may  be  by  Pariitepg  Cri- 
ffttnts.  469 

See  Composition,  Confusion  of  Pro- 
perty.   Principal  and  Agent,  1. 

FRAUDS  (Statute  of). 

See  Eindence,    10.      Pleading,    3. 
Principal  and  Surety,  1. 

FRIEND Y  SOCIETY. 

The  preference,  giren  to  friendly  so- 
cieties by  the  Statute  33  Geo,  III. 
c.  54,  s,  id.  o?er  other  creditors,  is 
confined  to  debts  in  respect  of  money 
in  the  hanas  of  their  officers  biy  vir- 
tue of  their  offices,  and  independent 
of  contract :  therefore  does  not  ex- 
tend to  money,  held  by  the  treasurer 
upon  the  security  of  his  proinisory 
note,  payable  with  interest  upon  de- 
mand. Ex  parte  Stamford  Friendly 
Society.  280 

OEiNERAL  ORDERS. 

See  page$  184,  185,  378.  379. 

GOODWILL.— Se*  Partner,  8. 

GUARANTY. 

See  Principal  and  Surety, 

GUARDIAN.— So«i>rac/u<,  13. 


HEIR. 

Heir,   -hetng  also  devisee,    takea   hf 

purchase,   not  by  descent;    if  Ibo 

devised   estate  is  not  of  the  sania 

natnre.  Page  371 

'See  Election,  1,  3.    Rq^resmUm^ 

•    live,  1.  •      , 

HUSBAND.— See  Bmron 


I. 

ILLEGITIMATE  CHILD. 

See  Inttrest.       '     ' 

IMPERTINENCE.— See  SaaiM,  t. 

INDIA.— See  Kectiver,  2. 

INFANT.— See  Interest,  Maffienamoe^ 

INJUNCTION. 

See  Pxacticct  0.  '  Wasted 

INSURABLE  INTEREST. 

Insurable  Interest  in  a  tnutee  in  re^ 
spect  of  the  legal  ii\terest  in  a  strip ; 
as  in  the  cesttii  giie  trust  in  respect 
of  the  equitable.  -    (H 

INSURER.— See  Bankrupt,  18. 

INTEREST. 
Interest  upon  a  legacy  to  a  wife  or  • 
natural  child  not  allowed  from  tes- 
tator's death ;  as  it  is.  in  favor  of  a 
legitimate  child  by.  way  of  niainte-^ 
nance.     Leumdes  t«  Lowndes.       301 

INTEREST  FOR  LIFE.. 
See  Life-hUeresi. 

INTERPLEADER. 
•Interpleader  upon  notice  of  armet/ 
of  claims  by  persons,  among  whom 
an  entire  charge  upon  an  estate  was 
split;  though  no  sail  instituted; 
and  but  one  legal  right  of  entry ; 
the  principle  being,  not  merely  thai 
the  payment  cannot  be  safely  macfo; 
but  that  tbe  party,  entitled  to  be  dis* 
charged  by  a  single  payment,  should 
not  be  harassed  by  a  number  of 
soits.    AngeUv.  Madden.  244 

IRR£L£VANCY.«-4e6  Smtndml. 

ITAUAN  OPERA.— See  *I»ea/rr. 
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JOINT  AND  SEPARATE  COMMIS 
SION. 

See  Bankrupt. 

•JOINT     AND     SEPARATE  .  CRE- 
DITOR. 

See  Bankrupt. 

JOINT-TENANT. 

1.  DeTise  and  bequest  of  leasehold , 
freehold,  aod  copyhold,  estates  to 
trustees*  their  heirs,  executors,  &c. ; 
upon  trust  to  sell ;  and  pay  debts,  &g,  ; 
and  after,  payi^neut  thereof  to  pay 
an4  apply  the  rents,  «&c.  to  A.  for 
life:  and  after  his  decease  devising 
and  bequeathing  to  the  heir  or  heirs 

^  at  law  of  B.  and  the  heirs,  execu- 
tors, ^c.  of  such  heir  or  heirs ;  to 
'     yhom'the  trustees  were  directed  to 
conVey  and  assign  accordingly. 

Co-heiresaes  of  B.  being  also  the 
co*heires8es  of  the  devisor,  take,  not 
as  co-parceners,  by  descent,  but  as 
joint>tenauts,.     by    purchase;     and 

'  therefore   aubject   to    survivorship. 

-  Swaiue  v.  Burton.    .  Poife  305 

'2..' joint-tenancy  under  a  .bequest  of 

personal  property  to  more  than  one 

wl^out  woras  of  severance.        37 1 

JUJRISOIGTION.-^See  Theatre. 


L. 

LACHES.— See  Xtmtto/toiu.  Partner 1 1. 
LANDLORD.-^See  Leg$or. 

LAPSE. 

Distinction  between  a  residuary  devi- 
see and  legatee  as  to  lapse :  the  latter 
taking  every  thing,  that  lapses :  the 
former  not.  415 

See  Residue. 

LEGACY. 

Leg9cy  of  /'^esOOO  sterling  or  60,000 
"  current  rypees,**  afterwards  de- 
scribed as  **  now  vested  in  "  the  East 
India  Company's  bonds,  and  sonie- 
times  mentioned  as  ''the  said  sum 
**  of  ^5000  sterling"  held  not  spe- 
cific, btit  general ;  as  a  demonstra- 
t;ve  legacy ;  with  a  fund  pointbd  out:  | 


LE6ACY--ooii#iiiti«c<. 

« 

a  construction  to  he  fayoured  for  s 
natural  child;  as  giving  a  provision 
in*  all  events :  the  Will  also  giving 
•  one  legacy,  clearly  speciGc,  vis.  the 
sirm  of  j£3348  <'  which  said  sum  is 
"  in  two  bills  **  described  as  then 
laying  for  acceptance^  Giliammef, 
Adder ky.  Page  384 

See  CknUingent  Legacy* 

LENGTH  OF  TIME.— See  LimiiatiML 

LESSOR  AND  LESSEE. 

1.  Under  an  agreement  for  a  lease  the 
lessor  is  not  without  express  stipoit- 
tion  entitled  to  a  covenant*  restrain- 
ing alienation  with'oot  licence;  as  a 
proper  and  usual  covenant*  Ckmrck 
V.  Brown.  .258 

2.  Power  of  ai^ignment  incident  to 
the  estate  of  a  lessee,  .without  the 
worU  **  assigns,"  unless  .  expressly 
restrained.  264 

3.  Execution  of  an  agreement  for  s 
leasfe  with  proper  covenants :  vis. 
according  to  the  general  practice  si 
to  such  leases ;  and  not  contradict- 
ing the  incidents  of  the  lessee's  es- 
tate ;  one  of  which  is  the  right  to 
have  it  without  restraint,  except 
what  is  imposed  by  law ;  nnless  sn 
express  contract  for  more.  S04 

4.  Covenant,  restraining  assigntnent  of 
a  lease,  would  not  permit  under- 
letting. 265 

5.  Covenants,  restrahiing  lessee  from 
alienation  without  licence,  construed 
with  jealopsy.  266 

6.  Proper    povenants    implied    in  in 
.,  agreement  for  a  lease ;  as  connected 

with  the  character  and  title  of  the 
lessor. '  265  , 

7.  Covenant,  that  a-  lease  shall  deter* 
mine  upon  the  bankruptcy  of  the 
tenant.  268 

8.  Under  an  agreement  for  a  lease 
"with  usual  covenants*'  the  lessor  ii 
not  entitled  to  a  covenant  against 
assigning  or  under-letting  witbont 
licetace.    Broicn  v.  Raban.  528 

LICENCE  TO  ASSIGN. 
See  LesMor  and  Lestee. 

LIEN. 
1.  Distkction  between  a  Jndgmifpt)  ai 
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attaching  upon  the  land,  ai^d  ti  spe- 
cial agreement  for  a  secority  upon 
the  land.  Page  354 

2.  Solicitor's  lien  in  bankruptcy ;  as  in 
a  cause,  upon  the  Debt  and  Costs : 
T^sJ  the  clear  result  of  the  equity  be- 
iween  the  parties. 

Distinction  between  the  practice 
of  the  Courts'  of  Law  t  the  Common 
Pleas  upon  Uie  same  principle  not 
allowing  the  Den  to  interfere  with  a 
right  of  setK)flr,  &c.:  the  King*s 
Bench  holding  the  lien  paramount 
any  claim  of  the  party.  Ex  parte 
Castle.  539 

See  Attorney  or  SoKcitor  and  Client. 
Vendor  and  Vendee,  4, 5,  6,  8. 

LIFE  INTEREST. 
Trust  by  Will  as  to  the  residue  of  real 
-  tad  personal  estate  for  a  nephew 
and  his  heirs,  to  pay  him  the  interest 
for  life,  with  po:sirer  to  the  trustees, 
in  ease  they  should  see  It  would  be 
for  his  benefit  to  advance  him,  when 
it  may  be  in  their  power,  any  part  of 
the  principal  for  his  advancement  in 
iife,  that  they  will  not  withhold  such 
assistance  as  they  may  deem  neces- 
sary :  but,  in  case  no  part  should 
be  advanced,  the  residue  to  be  di- 
vided among  the  nephew's  issue; 
with  a  limitation  over,  if  he  should 
leave  no  issue. 

The  nephew  is  entitled,. not  to  the 
absolute  property,  but  for  life  only ; 
and,  no  advancement  having  been 
made,  an  inquiry  was  directed,  whe- 
ther his  circumstances  required  ad- 
vancement. Robimon  v.  Cieator.  526 

LIMITATION,  CONDITIONAL. 
See  Condition, 


LIMITATIONS  (Statute  OF). 

1.  Plea  of  the  Statute  of  Limitations 
to-  a  Bill  of  Discovery  over-ruled  ; 
upon  letters,  assigning  Teasons  for 

.  declining  to  pay  ;  and  recommending 
the  Plaintiff  to  bring  an,  action;  as 
amounting  to  an  acknowledgment  of 
the  debt,  sufficient  to  take  it  out  of. 
the  Statute  upon  the  authorities; 
though  against  principle.  BatiHe  v. 
SMaUL  185' 

2.  At  -id  reviving  a  debt^  within  th^ 


LIMITATIONS  (Statute  of)— ( 

Hnmed. 

Statute  of  Limitations,  under  a  tmst 
for  debts,  QM^ere.  Page  488 

3.  Effect  of  time  ii^  Equity  by  anidogj 
to  the  Statute  of  Limitations.       488 

4.  The  effect  of  the  Statute  of  Limita- 
tions not  discontinued  by  bankrupt- 
cy. 498 

5.  As  to  reviving  a  debt,  within. the 
Statute  of  Limitations  under  a  devise 
for  debts,  Qyiiere.  *     •    *.  497 

6.  Executor  n6t  bound  to  plead  the 
Statute  of  Limitations ;  but  after  the 
Decree  the  Objection  may  be  taken 
against  other  creditors,  oonliBg  ia 

\    before  the  Master..  498 

See  jBaii^ncp#,*30, 85^  JPerliier,  1« 

LORD  CHANCELLOK. 

See  Practice,  1. 

LORDS.—See  Appeals. 
LOST  DEED.HSee  Piio/erl. 

LUNACY. 

I  Commission  of  Lunacy  in  a  '  proper 
case  granted  upon  the  applioation  ot 
a  stranger ;  and  without  regaid  to 
his  motive:  the  Lunatic  l>eiag. a  aa- 
tural  child ;  and  his  mother  opposing 
it.     £x  parte  Ogle.  112 


M. 


MAINTENANCE. 

1.  The  interest  of  small  Legacies  or- 
dered to  be  paid  to  the  mother^  tor 
maintenance,  upon  her  Affidavit,  thai 
the  father  was  abroad  in  vm  em« 
barrassed  circumstances.  lATo&er  w. 
Shore.  129 

2.  A  direction  for  maintenance,  in  ge* 
neral  terms,  comprehending  all  chil- 
dren, not  restrained  by  the  bequest 
of  the  capital,  in-  terms  limitea,  te 
those  living  at  the  dato  of  the  WilL 
Ft-eemantle  v.  Taglor, 

See  Champerty.    hUeresi. 

MANAGER.— See  Tikeafrs. 

MARITAL  RIGHT. 

See  Repretentative,  3.   . 

MARRIED  WOMAN, 
See  Barm^and  Ftmm. 
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MARSHALLING. 

See  Vendor  and  Vendee,  4. 

MERCHANTS'  ACCOUNTS. 
See  Partner,  1. 

MERGER. 

K.Teoaat  for  Life,  pajfiog  off  an  in- 
eambrance,  in  that  trausactioii  merges 
tike  secnritjr  by  taking  an  assignment, 
.  eanneetiog  it  with  the  legal  estate  of 
'  ]iihoritan<ie,  npoa  tbat  transaction 
junmifncie  there  .is  no  charge.  ' 
'  In  thf  aasJD  of  Tenant  in  tail,  as  be 
reprtaents  the  inljeritance,  the  pre- 
aiiBipt)Qii  it,  tbat,  whether  he  takes 
an  a^sigDmeaty  or  not,  the  debt  is 
gone ;  nnleas  there  is  evidence  of  an 
iiitan|io0  lo  coiitipae  iiA  charge 

Page 
See  Copykoid,  1.     ^/Vatttt  3. 

MIXTURE  OF  PROPERTY. 
See  QmfuiUi/n  of  Property, 

MONEY.--:Seririi)r,  5. 

MORTGAGE.— See  Priority. 

•  N. 

NAME.  ^ 

1.  Deriae  to  the  devisor's  sister  A,, 
.then  unmarried,  for  life ;  with  re- 
mainders to  her  first  and  other  sons 
in  tail  male ;  to  her  daughters  in 
tail,  as  tenanta  in  common;  to  his 
aister  1?.,  then  married,  for  life,  and 
to  her  first  and  other  sons  in  tail :  re- 
mainder to  the  first  and  nearest  of  his 
kindred  being  male  and  of  bjs  name 
luid  blood,  that  shall  be  living  at  the 
^Qtermhiation  of  the  estates  before 
ideTJsedy  and  to  the  heirs  of  his 
|bodj. 

A  persoi0»  claiming  nnder  the  last 
limitation,  must  be  of  the  name,  as 
well  aa  the  blood;  and  the  qnalifi- 
pation  as  to  the  name  is  not  satis- 
fied by  having  the  name,  taken  hy 
the  King's  licence^  previous  to  the 
determination  of  the  preceding  es- 
tates.   Leigh  v.  Leigh.  92 

2.  A  peraoo,  taking  a  name  by  act  of 
Parliament,  does  not  lose  his  ori- 
ginal naniijD;  and  might  take  a  legacy 
by  it  100 

9.  The  effect  of  the  King's  licence  is 
only  permisaioQ  to  nae  a  name:  not 
imposing  it,  XOOi 


NATURAL  CHILD. 

NEAREST  OF  BLOOD. 

See  Proximity.  . 

NE  EXEAT  REGNO. 
Writ  of  Ne  exeat  Regno^  upon  a  lepl 
demand  against  an  Attorney,  on  tke 
ground  of  his  privilege,  by  analogy 
to  the  case  of  equitable,  demands,  re- 
fased.  Gardner  v.  — .   Page  444 

NEXT  OP  KIN, 

See  Executor,  1.       Repre9aiHti9a. 
Retidue. 

NOTES  (Bank).— See  WiU,  &. 

NOTICE.— See  7nuf.  2. 

O. 
OPERA.— See  Theatre. 
PRDERS.--See  Oen£rai  Orderg. 

•    p. 

PARCENER.— See  Jomt-temmmt. 

PARENT  AND  CHILD. 

See  Interett.  MaiifUmmmee.  Tnut,  L 

■ 

PAROL  EVIDENCE. 

See  Contract,  \,  2.     J&ndanm. 

PARTICEPS  CRIMINIS, 

See  Fraud. 

PARTNER. 
1«  Bill  by  assignees  of  a  bankrupt* 
claiming  a  debt,  which  bad  beea 
paid  to  his  partner,  as  paiil  after 
notice  of  dissolution  of  the  partner- 
ship, that  partner  retiring,  andtbs 
bankrupt  continuing,  dismissed :  the 
terms  of  the  alleged  arrangemeat 
not  being  made  out:  so  as  to  et- 
tablish  the'  right  in  equity  of  the 
bankrupt  against  the  legal  right  of 
the  other  partner. 

The  other  questions  therefore  were 
not  determined : 

1st,  Whether  a  demand,  the  re- 
sult of  an  ofer*paynieoi  in  adrance 
upon  a  single  transaotioa  o(  sale  be- 
tween laerohaiitSv  or  merchaat  sad 
factor,  was  within  the  eoLO^f^um  u 
to  Qierciuntii*  aooounUi  in .  the  Sta« 
tute  of  Limitations: 
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PABTN£R-«mUijiii«l« 

2dljr,  As  to  the  effect  of  tbat  ex- 
cepiioo;  whether  inclodiDg  mer- 
chants' acoonoU  generally,  or  those 
only  with  items,  continaing  within 
the  six  years. 

ddly.  Upon  the.  dejection  of  laches, 
independent  of  the  Statute.  Duff  v. 
East  India  Company.  Page  108 

2.  Payment  to  one  partner  a  good  dis- 
charge. 21? 

3.  One  partner  cannot  sue  scfparately. 

213 
4*  A  partnership  heing.  dissolved  by 
the  bankruptcy  of  one  partner,  the 
assignees  are  entitled,  beyond  an  ac- 
count and  distribution  of  the  stock, 
&c.  to  a  participation  of  subsequent 
profits^  made  by  the  other  partners, 
carrying  on  the  trade  with  the  ca- 
pital, as  constituted  at  the  time  of 
the  bankruptcy. 

As  far  as  the  profits  may  have 
been  produced  by  a  joint  applica- 
tion of  that  and  other  funds,  Qucsre, 
Cravsihay  v.  Collins.  218 

&  Implied  obligations  among  partners, 
as  far  as  they  are  not  regulated  by 
express  contract;  for  instance,  to 
lue  the  joint  property  for  the  benefit 
of  all  tbe  owners.  226 

6.  P(irtnership  may,  after  the  deter- 
mination of  it  by  the  contract  of  the 
partners,  continue  for  the  purpose  of 
winding  up  engagements  with  third 
persons.  220 

7.  Partnership  determined  by  death : 
the  legal  property  survives :  not  the 
beneficial  interest.  Right  of  the  ex- 
ecutor to  the  value  of  the  testator^s 
interest^  to  be  ascertained,  not  by 
calcnlatiout  but  by  sale.  227 

8.  Whether  upon  the  death  of  a  partr 
ner  the  good-will  survives,  Quare. 

227 

p.  Partnership  bound  by  the  signature 

of  one  partner.     Ex  parte  Gardom. 

28G 

10.  Assignment  by  one  partner  of  joint 

property  to  secure  his  separate  debt, 

must  be  subject  to  the  joint  debts. 

Ynma  v.  Jfeighly.  657 

%\i  Bight  npbn  the  bankruptcy  of  a 

partner  to  an  account,   not  to  the 

proportion  of  specific  articles.    220 

See  Mankmpi,  1, 13,  3^  * 


PARTY. 

1.  Tbe  only  ease,  in  which  a  ptnon. 
against  whom  no  relief  is  prayed,  ia 
allowed  to  be  made  a  party,  u  Ibat 
of  the  agent  of  a  corporation. 

Pag^  164 

2.  Where  an  agent  is  so  involved  ii| 
a  fraud,  that  the  Court  will  charge 
him  with  costs,  though  relief  cannot 
be  prayed  against  him,  yet,  if  the 
costs  are  not  praydd  against  him,^  % 
demurrer  li^s.  164 

See  Baron  and  Fime,  2. 

PERPETUATING  TESTIMONY. 

See  Evidence,  1. 

PLEADING. 

1.  A  plea  must  reduoe  the  defence  to 
a  single  point ;  which  however  may 
consist  of  a  variety  of  .facts.         82 

2.  Whether  a  Defendant  can  by  an* 
swer  refuse  to  give  a  full  answer^ 
Qtuere.    Rowe  v.  Teed.  372 

3.  Defendant  to  a  bill  for  specific  j[>er- 
formance  of  an  agreement  withia 
the  Statute  of  Frauds,  may  by  an- 
swer, admitting  the  agreement,  take 
advantage  of  tbe  Statute.  ,  375 

4.  Ofiico  of  a  plea,  generally,  not  to 
deny  the  Equity,  hut  to  bring  for- 
ward a  fact,  the  result,  perhaps,  of 
a  combination  of  ciccumstances, 
which,  if  true,  displaces  the  Equity* 

377 

5.  Distinction  as  to  pleading  between 
Law  and  Equity :  the  latter  admitt- 
ing the  denial  of.  some  fact,  alleged 
by  the  Hill,  in  some  instances,  with 
certain  averments,  aa  a  good  plea. 

377 

6.  Excepted  cases,  where  a  party  is 
not  bound  to  answer  a  particular 
circumstance :  viz.  not  to  criminate 
himself;  the  case  of  a  purchaser  for 
valuable  consideration.    .  378 

7.  Generally,  the  Bill  and  Answer 
should  form  a  record,  upon  which 
a  complete  Decree  may  be  obtained. 

378 

PORTION. 

See  Eaconeratum.    Stdirfaeiiam,  1. 

POWER. 
1.  As  to  the  reaso0  of  supplying  a 
defective  execution  of  a  power,  or 
the  want  of  a  surrender  of  copy- 


TABLE   OF  CONTENTS. 


FOWER-.:eoii^ai«eif. 

hold  esUte,  for  a  child,  QtuBre. 

Page  51 
3.  SelUemeDt  hjr  a  fewt  9ole,  in  con- 
teMplation  of  marriage,  of  part  of 
her  fortaoe  io  tmst  to  pay  the  di- 
vidends to  herself  for  her  separate 
use  for  life,  and  after  her  death  for 
her  inteqded  hnsband ;  and  after 
the  death  of  the  sarvivor  to  transfer 
the  capital  according  to  her  appoint- 
ment bv  WiU ;  and  in  case  she 
ahouU  die  \iithoot  appointment,  and 
be  ahoald  be  then  dead,  in  trust 
for  her  next  of  kin,  their  execdtors, 
&e.  according  to  the  Statute  of  Dis- 
tribations. 

Au  interest  for  life  only  in  the 
widow,  with  a  power  of  disposition 
by  Will.    Andenon  v.  Dawson,  532 

PRACTICE. 

1.  Order  of  a  preceding  Lord  Cktm- 
eeUor  not  to  be  re-heard  upon  mi- 
nutes; but  mait  first  be  drawn  up. 
Taylor  r.  Popkam.  72 

2.  Motion  to. take  off  the  File  for  ir- 
regularity a  plea  to  a  Bill,  amended 
under  the  usual  Order,  after  ex* 
ceptions  allowed,  refused ;  as  a  case 
for  a  plea  may  arise  either  from  the 
amendments  themselves,  or  from 
their  effect  upon  the  original  part  of 
the  Bill.     RUckie  Y.  Aylwin.         79 

3.  Though  generally  a  party  cannot  be 
heard,  until  be  has  cleared  his  con- 
tempt, a  step,  taken  by  the  other 
party/waives  the  contempt  for  all 
purposes,  except  the  right  to  Costs ; 
as  Costs  in  the  cause ;  not  to  be  ob- 
tained by  process  of  contempt. 

Acceptance  of  the  Answer  there- 
fore a  waiver  of  the  contempt  for 
the  purpose  of  enabling  the  De- 
fendant to  dismbs  the  Bill  for  want 
of  prosecution.     Anon.  174 

4.  OniiDr  on  motion  of  Defendant  for 
examination  of  Plaintiff,  saving  just 
exceptions :  the  Plaintiff  consenting 
to  be  examined.  Walker  \.  Wing- 
field.  178 

5.  Defendant,  in  Newgate  under  a 
Criminal  Sentence,  having  been 
brongbt  np  by  kabeas  corpus  for  not 
putting  in  bis  Answer,  and  reqiand- 
ed  to  Newgaie,   as  to  the   fitrCher 


]  PRACnCE-HMiftaiMrf. 
'         proceeding,    Qiuere.     Uofd  ▼.  Psi- 
iiwgkttw^  Pa^^  119 

6.  Injunction,  on  motion  of  eourse  to 
.  deliver  possession  of  land  decreed ; 
as  a  ground  for  the  Writ  of  Assist- 
ance, the  only  mode  of  obUining 
immediate  possession :  a  Court  of 
Equity  properly  acting  only  im  per' 
oonmm.  Buguenin  v.  Baoelew.  180 
?•  Order,  dismissing  a  Bill  for  want 
of  prosecution,  after  three  Terms 
expired  Vithout  any  step  taken,  ob- 
tained upon  motion  of  conrse ;  not 
requiring  notice.    Degravee  r.  Xaae. 

291 
8.  After  Answer  to  a  Bill  of  Disco- 
very motion  to  amend  the  Bill  bj 
adding  a  Prayer  for  relief  refused 
with  CosU.  Bntteruforik  y.  BmOeg. 

358 

0.  Plaintiff  in  a  Bill  for  Discovery 
pays  the  Costs.  961 

'10.  Distinction  as  to  exceptions  in  tbt 
Courts  of  Chancery  and  Esekegmr, 

877 
11.  Bill  by  a  widow,  devisee  infte, 
impeaching  a  mortgage  by  her, 
while  covert,  for  want  of  a  Fiae. 
Answer  admitting  possession  of  the 
Will,  and  the  title  under  it;  aOedg- 
ing  the  loss  ef  the  settlement;  stit- 
ing  it  differently  from  the  Bill,  bj 
the  addition  of  a  power  of  revoca- 
tion and  appointment  of  new  rue^ 
by  the  exercise  of  which  a  Fine  wsi 
not  necessary. 

Production  of  the  Will,  not  be- 
ing offered  by  the  Answer,  ordered 
on  motion.  Bird  v.  Harrison.  408 
12.  Order  for  the  appointment  of  a 
person  to  act  as  euardian  (the  father 
being  living)  and  for  a  reference  u 
to  maintenance,  but  not  for  a  re- 
ceiver, upon  a  petition,  without  aoj 
suit  instituted  (*}•  JSr  parte  MonU" 
fort.  445 

See  Appeal.    Error.    J&ufenoe.l 
Injunction,  7. 

PRINCIPAL  AND  AGENT. 

1.  Bill  to  set  aside  leases  obtained  by 
an  agent  and  attorney  from  his  pip- 
cipal,  dismissed  as  t6  ▼olnqtsrr 
leases ;  being  pure  gift ;  and  no  frsad. 


(*)  Sec  the  note»  page  449. 
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TIUNCIPAI.  AMD  AGENT—wirt. 

mJtrapreMtiUtion,  Sm ;'  wkb  co«ta 
u  to  Bomfl,  iateaded  as  a  proTision 
opoiii  sad  JDdnceiaent  to^  the  mar- 
nage  of  the  DefendaiK:  without 
Costs  as  to  others :  the  relation  of 
the  parties  and  the  aircainstanc«B 
upon  geaeral  prinoil^es  of  pnblic 
polic;  and  ntilitj  jnstiryiag  inquiry. 

Another  lease  decreed  to  be  de- 
lirjered  up:  the  verdict  in  an  issne 
establlsbing,  that  a  full  coniidera- 
'  lion  was  not  paid.  Harru  v.  Tre- 
munkeert.  Pagt  34 

3.  Agent,  or  bsiliiT,  confonndfng  his 
principal's  property  with  his  own, 
charged  with  the  whole;  except 
what  he  can  prove  td  be  his  own  ; 
and  in  this  instacce,  the  sase  of  n 
breach  of  the  terms,  upon  which 
theCoart  dissolved  an  Injanctian, 
the  inqairy  was  directed  with  Costs. 

The  Court  refased  in  such  a  ca^a 
a  prospective  direction  to  admit 
bodies,  not  4egal  evtdeDCe;  nsaal  in 
a  fair  case  ;  as,  where  from  want  of 
notice  of  an  adverse  claim  a  strict 
account  cannot  be  given;  merely 
giving  liberty  to  apply  upon  any 
qaestion  of  evidence.  Lvpten  v. 
While.  432 

3.  Corresponding  with  the  rale  ia 
Equity  to  charge  an  scconntlog 
party,  who  has  wilfully  oonfonnded 
the  fand  with  his  own  propefty, 
Willi  the  whole,  throwing  npon  bim 
the  discharge,  instances  at  law, 
where  the  Defendant  having  wilfolly 
prevented  the  Plaintiff's  proving  the 
reiil  value  of  -his  property,  damages 
to  the  otmost  valae  ttie  article  coold 
bear  were  given :  whether  that 
sboiild  hare  been  carried  far  be- 
yond the  poiaible  value,  QiMre.  4U9 

See  Baron  and  Fhiu,  2.  Party, 
1,2. 

PRINCIPAL  AND  StJRETV. 

1.  Undertaking  in  writing  to  gnnratitee 
the  debt  of  another  snlBcieot,  within 
the  Statute  of  Prandi ;  withont  sUt- 
ing  aqy  oonsideratiom  as  between 
the  orfditor  and  the  surety.  -  Ex 
parU  Gardom.  .         3tl6 

X  Under  tha  gnaranty  of  a  bill  of  ex- 
dung*,  esprasdy  as  if  the  nreiy 


PRINCIPAL  AND  SURBTr— ediJU. 
had  indoried  it,  the  bill  .not  b^^ 
due  until   after  bis  bankrupfoyt  do 
proof:  actual  indorsement  ndt  being 
necessary,  '  Pagt3M 

See  Bankrupt,  14. 

PRIORITY.  T 

Whether  a  third  mortgagee,  taking  in 
the  Grst,  can  exclude  the  second, 
where  the  first,  when  .  conreyil^  to 
the  third,  knew  of  tlw  second. 
Quart.  S3i 

PRIVILEGE  FBQM  ARREST. 
See  Bakkmpt,  l,S. 

PRIZE. 

.  1.  No  interest  coqiplelely  vested  in 
prise,  before  condemnation;'  bnt 
tipon  eondemnatioB  it  is  considered 
the  property  of  the  oaptor  from  the 
time  of  the  capture.  Steceiu  t.  Bag- 
well. 139 
2.  The  Crown  in  prize-granta  pnts  what 
is  strictly  bounty  upon  the  fooling 
of  right;  consiiiering  the- claim  as 
transmissible  tp  the  legal  represenU 
atives  of  the  claimant,  deceased  bo- 
fore  the  .grant,  subject  to  bis  will, 
&c.;  as  his  othe^  property.  Steena 
"         "  139 


PROFERT. 

1.  Proftrt  dispensed  leitb,    whom  » 
bond  is  lost.  338 

2.  Relief  in  equity  qpoa  security  lost. 

.    .  343 

PROMOTIONS.-^e  paga/W,  318, 
478. 

PR0TE8T/«NT  DISSENTING  CHA- 
PEL.—See  Charity,  1. 

PROXIMFTY  OP  BLOOD. 
Constmction  of  the  description  "  prm- 
into de  Sangvine'  IW 

PURCHASfi  FOB  VALUABLP  CON- 
SIDERATION.—See  Pkading,  8. 

PURCHASER. 
See  Contract.     Vendor'oMd  Feadfc 


RECEIVER. 
1.  Receiver  not'  pensilted  to'bj'oo.t 
nor*  than  a  very  small  sam  at. his 
diseretioa.  .    '  .     ^ 
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]lBC£IV£lU-^0iiftiii»tf. 

2*  AppoiDtiuent  of  a  R^oeirer  of  an 
estate  Id  India. 

The  Receiver  to  be  in  England; 

'  meting  by  an  agent. 

Inquiry  directed,   what  shoald  be 
the  term,  beyond  which  he  should 

ncrt  be  permitted  to  let.    »  v. 

Xtfubey.  Page  91 

8.  Receirer  of  the  personal  estate  of 
the  testator,  not  passing  .his  ac- 
connts,  and  paying  in  the  balances, 
deprired  of  hb  salary  ;  and  charged 
with  interest:  not  upon  each  sum 
firom  the  time  it  was  received,  ac- 
cording to .  the  strict  rule,  applica- 
ble to  a  receiver  of  annual  rents 
and  profits;  but,  as  an  executor 
wonla  be  charged.  Potts  v.  Leigh- 
ton.  273 

4.  Distinction  between  an  Executor 
and  ja  Receiver  as  to  allowances  for 
charges  and  trooble.  276 

5.  General  Order,  that  Receivers  shall 
annually  pass  their  accounts,  and 
pay  in  Uieir  balances ;  or  lose  their 
salaries :  and  be  charged  with  inte- 
rest at  5  per  cent.  278 

^.  Petition  to  change  a  Receiver.  The 
Master's  Jadgment  not  absolutely 
conclusive :  but  the  Court  interferes 
with  relactance. 

_  ■ 

The  recommendation  of  the  tes- 
tator, and  the  respect  due  to  a  con- 
siderable family,  are  to  be  attended 
to  in  the  appointment. 

The  circumstances  of  the  person 
proposed  (in  this  instance  a  relation 
of  the  family),  a  residence,  distant 
from  the  estate,  being  in  Parliament, 
and  a  practising  barrister  in  town, 
though  no  absolute  disqualification, 
are  to  be  considerably  regarded. 

Distinction  with  reference  to  such 
circumstances,  between  an  auditor, 
and  a  receiver,  with  powers  to  let 
and  manage,  &c,  Wynne  v.  Lord 
Newborough.  283 

7.  General  rule,  that  a  trustee  shall 
not  be  the  receiver,  with  emolument. 
Satton  V.Jones.  584 

See  Practice,  12.  Theatre. 

KEGI8TRY  (  Of  Ship  ). 

The  ragistrj  of  a  ship  is  eondnsive 
evidence  of  the  property,  upon  the 


RlM»iSTllV  (oySHii») 

policy  of  the  Registry  Acts;  even 
against  the  claim  of  creditors,  upon 
a  joint  purchase  and  various  acts 
of  apparent  ownership,  wilhlm  the 
Bsnkropt  Act,  21  Jam.  I.  c.  19.  s.  11. 
Distinction  between  transfers  by 
the  act  of  tke  parties,  and  by  ope- 
ration of  law.     Ex  parte  Vallop. 

Page  60 

2.  Policy  of  the  Registry  Acts.        06 
RELATION.— See  ProximUff. 
RELIEF.— See  Prtfc^/ce,  8. 
RENEWED  LB ASE.— See  WiU,  2,  S. 

REPRESENTATIVE. 

1.  General  devise  and  bequest  upon 
trusts,  not  sufficient  to  exhaust  the 
whole  property;  a  resulting  trait 
for  the  neir  and  next  of  kin.       416 

2.  Distinction  between  a  limitation  to 
the  executors  and  administrators 
and  to  the  next  of  kin :  as  between 
a  limitation  to  the  right  heirs,  sod 
to  heirs  of  a  particular  descriptioo 
as  to  real  estate ;  giving  the  ancestor, 
having  a  particular  estate,  the  whole 
property  in  the  former  case ;  not  in 
the  latter.  6d0 

3.  The  description  •*  next  of  kin** 
means  at  the  death.  536 

4.  The  marital  right  of  the  husbsDd, 
as  administrator  by  law,  excladed 
by  a  limitation  to  the  next  of  kin 
of  the  wife.  537 

• 

See  Residue. 

RESIDUARY   DEVISEE   and   LE- 
GATEE.— See  Lapse. 

RESIDUE. 

The  general  residue  of  personal  pro- 
peHy  comprehends  every  thing,  not 
otherwise  effectually  disposed  of; 
and  no  difierence  whether  a  1^/ 
falls  into  it  by  lapse,  or  as  void  M 
law :  the  next  of  kin  therefore  ex- 
cluded by  an  express  bequest  of  tbo 
residue.  ^1^ 

See  Executor^  1,  3.    Sati^tdita, 

3,4. 

RESULTING  TRUST. 

See  JSseciceor.  Repre$entative$.  Trwd. 
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SALE  BY  AUCTION. 
See  Caniractf  1.      ' 

SATISFACTION. 

1.  Though  generally  a  satiafaction  by 
Will  of  a  portion  mast  be  of  the 
aame  nature,  and  equally  certain,  a 
bequest  of  a  share  in  powder-works, 
to  be  made  up  in  value  of  10,000/. 
charged  with  an  annuity  of  20/.  for 
a  life,  was  held  a  satisfaction  of  a 
portion  of  2000/.  Bengough  v.  Wal- 
ker. .  Page  507 

2.  Land  not  a  satisfaction  for  money ; 
nor  money  for  land :  not  being  ejus- 
dem  generis.  612 

3.  As  to  satisfaction  of  a  portion  by  a 
residue.  613 

4.  Whether  a  portion  of  2000/.  would 
not  be  s^isfied  by  a  bequest  of  so 
much  of  his  residuary  estate  as 
should  be  of  the  value  of  2000/. 
QiMPre.  614 

SCANDAL. 

1.  Affidavit  in  Bankruptcy  ordered  to 
be  taken  off  the  File,  as  irrelevant 
and  spandalous ;  with  Costs  as  be- 
tween attorney  and  client.  Ex  parte 
Simptatu  47G 

2.  Allegations,  material  to  the  issue, 
are  not  impertinent ;  and,  being  re- 
levant and  pertinent,  though  they 
may  be  false,  and,  of  whatever  na- 
ture, are  not  scandalous.  477 

3.  Scandalous  matter,  as  allegations, 
reflecting  upon  moral  character,  and 
not  relevant  to  the  subject,  to  be 
expunged  from  the  record,  whether 
in  a  Suit,  or  Bankruptcy ;  and  with- 
out an  application.  477 

SEPARATE  AND  JOINT  COMMIS- 
SION.—See  Bankrupt. 

SEPARATE    AND   JOINT   CREDI- 
TOB :See  Bankrtpt. 

S^T-OFF.— See  Bankrupt,  36.  Lien,  2. 

SETTLEMENT. 

Devise  in  strict  settlement,  with  power 
to  Uie  Tenants  for  Life  to  jointure, 
on  condition  that  two-thirds  of  the 
portion  should  upon  saeh  marriage 


SETTLEMENT— coaiini^ 

be  settled :  onentbird  upon  dia#ldesl. 
son  of  the  marriage  and  one  other 
third  upon  the  younger  children. 

Upon  the  intention,  that  the  settle- 
ment should  be  .conformable  to  the 
limitations  of  the  real  estate,  a  trust 
for  the  father  for  life  was  establish* 
ed :  and  the  Interest  of  the  eldeat 
son  w^  not  to  be  devested  except  kj 
his  death  under  twenty-one  without 
issue  male.  Burrell  v.  CrutchUy. 

Pc9e644 

SHIP  REGISTRY.--Ste  RegUtrg. 

SOLICITOR.— See  AtMmeg. 

SPECIHC  LEGACY, 

See  Legaqf. 

SPECIFIC  PERFORMANCE.    . 

See  Contract.    PieaMug,  9. 

STATUTE  OF  FRAUDS. 

See  Evidence,    10.       Pteadimg,   S. 
Principal  and  Surety ^  1. 

STATUTE  OF  LIMITATIONS. 

See  Limitaii<m. 

STOCK. 

1.  Demurrer  allowed  to  a  Bill  by  the 
Bank  of  EugUmd  for  an  InjnnclloB 
against  the  action  of  an  B^iecutor 
claiming  a  transfer  of  Stock.  Cbn« 
sidering  the  Stock  as  specifically  be- 
queathed (which  was  doubtful)  ta 
Trustees  in  France  upon  special 
trusU,  if  the  Executor  cannot  roaiiH 
tain  the  action,  upon'  the  nature  of 
the  bequest,  or  as  having  assented^ 
the  Injunction  is  unnecesf ary :  if  hm 
can,  upon  his  title  to  the  Stock,  to 
be  applied  as  the  other  property* 
there  is  no  Equity.  Bamk  of  Etig^ 
land  v.  Luun.  669 

2.  Stock  not  liable  to  the  payment  of 
debts  during  the  life  of  the  proprie- 
tor  in  any  way  except  under  a  Com- 
mission of  BanlLrqptcy.  671 

See  Bankrupt,  19.     WiU,  5. 

STOPPING  IN  TRANSrrU. 

See  Lien,  6. 

SUPPLY  OP  SURRENDER. 
S^Copgkold. 
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SOfBBBNDXR. 

B^p 'CopfkoiL  ^  Power,  1. 

SITRTIVOR.— See  Joint-tenant. 


T. 

tAXXXNG^rSeo  Prwriiy. 

TENANT.— See  Leator. 

tE^ANT  FOR  LIFE. 

See  Xi^  InUrut.  Merger.    Wtute,  4. 

TENANT  FROM  YEAR  to  YEAR. 
Tenancy  from  year  to  year  is  an  In- 
terest .  trananiissible  to  representa- 
tiTes.  Page  241 

TENANT  IN  TAIL.    . 

Bto  Btiate  TaiL    Merger, 

TENANT   IN  TAIL    after  POSSI- 
BILITY  OF  ISSUE  EXTINCT. 

Inataiioes  of  Tenant  in  Tail  after  pos- 
sibility of  issue  extinct;  in  posses- 
sion, or  of  a  remainder  or  rerersion. 

423 
See  Woiie,  3./6,  6. 

TESTIMONY  (perpetuating). 
See  Evidence,  1. 

THEATRE. 

1.  Althongli  an  agreement  to  refer 
disputes  to  arbitration  is,  generally, 
no  objection  to  asnit  in  a  Court  of 

anity,  yet  upon  the  nature  of  the 
geoty  Uie  management  of  the  Opera 
Houeet  and  the  anxious  provision  of 
the  parties  for  arbitration,  the  Court 
refused  upon  motion  to  interfere, 
before  they  had  taken  that  course. 
Woiert  y.  Tofhr.  10 

2.  The  prini^iple»  upon  which  a  Court 
•  of  Equity  interferes    between  partr 

ners  oy  appointing  a  manager,  re- 
oeiTtr,  &c.  is  merely  with  a  view  to 
the  relief,  by  winding  up  and  dis- 
posing of  die  concern,  and  dividing 
the  produce  t  not  to  carry  it  oni  The 
Court  therefore  would  not  upon  mo- 
tion appoint  a  manager,  &o.  of  the 
Operm  Honae,  except  upon  the  prin- 
ciple, applicable  to  any  other  partr 
aerahip,  as  necessary  to  the  relief*  a 
foredosur^;  takioff  into  considera- 
tion also  the  diflhnutics^  from  the  na- 


THEATRE— cMtftiiiMd. 

ture  of  the  subject  and  the  contract, 
an  anxious  provision  for  arbitration, 
and  that  one  party  was  by  the  ex- 
press contract  manager.  Waters  r* 
Taylor:  Page  10 

TIMBER.— See  Waste. 

TIME. 

1.  No  general  rale,  in  compntio^ 
time  from  ^n  act  or  an  event,  that 
the  day  is  to  be  tndusive  or  exclu- 
sive; depending  on  the  reason  of 
the  thing;  according  to  the  cir- 
cumstances.   Leiter  v.  Garland.  948 

2.  In  the  Ume  from  the  presentmeot 
of  a  fiill  of  Exchange  the  day  of 
presentment  exclusive. 

Other  instances ;  where  the  dtj 
of  an  act  done,  or  an  event  hap- 
pening, \»  sometimes  inclusive;  some- 
times exclasive.  264 

3.  Our  law  rejects  fractions  of  a  daj 
more  generally  than  the  Civil  Lav 
does.  *  257 

See  Condition,  2.     LimitaiioM. 

TITLE-DEEDS.— See  PtrrcAaser. 

TRANSITU  (Stopping  in  ). 
See  Iden,  6. 

TREES.— See  Waste. 

TRUST. 

1.  Purchase  in  the  name  of  anotber 
a  trust  for  the  partj',  who  pays  the 
consideration;  except  by  a  parent 
in  the  name  of  his  child  ;  which  is 
presumed  an  advancement. 

The  presumption  capable  of  being 
being' rebutted ;  but  does  not  gire 
way  to  slight  circumstances,  Ihuk 
V.  Finch.  49 

2.  Conveyance  to  B.  of  an  estate,  the 
money  being  paid  to  A.^  B.  is  a 
trustee ;  and  C  taking  from  A.  witl^ 
notice.  Sdtf 

S^e  Executor,  1.     Receiver,  1. 


U. 


UNDERLETTLNG    WITHODT.  U- 

iDENCE. , 

See  £etfor  and  Lessee. 
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UNDERWRITER.— See  Bankrupt,  18. 

USURY. 

A  reasonable  CommissioQ,  beyond  legsd 
interest,  for  incidental  cbarges,  as 
upon  agency  in  the  remittance  of 
bills,  not  usurious.     Baynes  r.  Fry. 

Page  120 
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VENDOR  AND  VENDEE. 

1.  Purchaser  of  small  lots  entitled  to 
attested  copies  of  the  title-deeds, 
accompanying  the  principal  pur- 
chase, at  the  expence  of  the  vendor  : 
no  stipulation  having  been  made 
upon  the  subject.  Boughion  v. 
Jewell  176 

2.  Under  a  general  agreement  to  sell 
a  fee  simple  estate,  free  from  incum- 
brances, the  purchaser  is  entitled  to 
various  covenants,  according  to  the 
nature  of  the  vendor*s  title.       263 

3.  Purchaser,  having  taken  posses- 
sion, but  objecting  to  the  title,  re- 
quired either  to  pay  in  the  purchase- 
money,  or  deliver  up  possession. 
Clarke  v.  Wilson.  317 

4.  Vendor's  lien  for  purchase-money 
unpaid  against  the  vendee,  volun- 
teers, and  purchasers  with  notice, 
or  having  equitable  interests  only, 
claiming  under  him  ;  unless  clearly 
relinquished;  of  which  another 
security  taken,  and  relied  on,  may 
be  evidence ;  according  to  the  cir- 
cumstances; the  nature  of  the  se- 
curity, &c. :  the  proof  being  upon 
the  purchaser;  and  failing  in  part, 
upon  the  circumstances,  another  se- 
curity being  relied  on,  may  prevail 
as  to  the  residue. 

As  to  marshalling  the  assets  of 
the  vendee  by  throwing  the  lien 
upon  the  estate,  Qucere,  Mackretk 
T.  Symmom.  329 

5.  Vendor's  lien  probably  derived 
from  the  Civil  Law  as  to  goods; 
which  goes  farther  than  the  law  of 
England;  by  which  the  lien,  giving 
the  right  to  stop  in  trantitu,  is  gone  ; 
where  possession,  actual  or  con- 
structive, has  been  taken :  the  lien 
bj  the  Civil  Law  prevailing  even 
against  actual  possesaion.  344 
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6.  Lieu  of  vendee  having  paid  pre- 
maturely, analogous  to  that  of 
vendor.  Page  346 

7.  Lien ;  where  cither  conveyance,  or 
payment,  was  by  surprise.  353 

VESTING. 

1.  Bequest  of  the  produce  of  the  tale 
of  a  copyhold  estate  to  A.  the  wife 
of  B.  for  life  ;  and  after  her  death 
to  divide  the  principal  among  the 
children  of  B.  and  C.  equally ;  and 
of  the  testator's  reversionary  inte- 
rest in  Bank  Stock  on  the  death  of 
i>.  if  in  his  name  at  his  decease,  and 
if  not,  at  D/s  death,  equally  among 
the  same  children.  Vested  interests 
in  all  the  children ;  comprising  those, 
who  died,  and  those,  who  came 
into  existence,  after  the  death  of  the 
testator,  and  during  the  lives  of 
the  tenants  for  life.  Walker  v. 
Shore.  122 

2.  Under  a  legacy  to  the  children  of 
A.  those,  born  before  the  time  of 
distribution  are  entitled  to  share  ; 
unless  a  time  of  distribution  is  ex- 
pressly provided ;  excluding  those, 
born  afterwards,  by  the  necessity  of 
a  previous  distribution.  125 

3.  Construction  of  a  trust,  by  deed, 
of  money  to  accumulate,  until  the 
grantor's  grand  children,  then 
living,  or  to  be  born,  respectively 
attain  twenty-one;  and  on  attain- 
ing, &c.  to  pay  to  each,  as  they 
should  respectively  attain  such ;  ago 
their  respective  shares;  to  be  as- 
certained by  the  number  in  being 
as  they  respectively  attain  twenty- 
one  with  regard  to  such  as  might 
afterwards  be  born. 

No  interest  vested  until  payment : 
the  measure  of  distribution  is  the 
number  existing  at  each  period : 
those,  who  had  received,  have  no 
farther  claim  upon  the  fund,  in- 
creased by  shares  falling  in :  there- 
fore, one  dying  under  twenty-one, 
after  all  the  others  had  received 
their  shares,  or  died  under  twenty- 
one,  that  share  is  undisposed  of  by 
the  deed ;  and  passed  by  a  bequest 
of  *'  all  eiTects  whatsoever,"  follow- 
ing 8peci6c  descriptions,  of  pro- 
perty. Ckmpbell  V.  Praeoti.  500 
RR 
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4.  Bequest  of  3000/.  on  trust  to  ap* 
ply  the  dividends  to  the  maintenance 
of  A.  until  twenty-one,  and  after- 
wards to  pay  the  whole  dividends  to 
to  him  for  life,  wilh  power  to  the 
trustees  before  his  age  of  twenty- 
8i\  to  raise  and  pay,  not  exceed- 
ing 600/.,  towards  or  in  order  to 
fais  preferment  or  advancement  in 
life  or  his  other  occasions  at  they 
should  think  proper. 

Upon  a  claim  of  the  whole  at 
tbe  age  of  twenty-one  as  absolute 
property,  inquiry  directed  as  to 
nis  circumstances,  and  whether  they 
reqaired  the  advaocement  of  any 
ana  what  part  before  he  should 
attain  twenty-six.  Page  527 

See  Maintenance,  2.     Settlement, 

yiSrrOR.-T^ee  Chanttj,  3,  6,  6. 


w. 

WASTE. 

1.  Injunction  against  cutting  timber 
in  the  case  of  trespass :  viz.  by  a 
person,  having  got  possession  under 
articles  to  purchase. 

Distinction  between  waste  and 
trespass,  or  destruction ;  where  there 
is  no  privity.  Crockford  y.  Alex^ 
ander.  138 

S.  Writ  of  ]&trepement  to  prevent  re- 
petition of  waste.  139 

3.  Settlement^  on  marriage,  of  lands 
of  the  husband  to  the  use  of  hus- 
tend  for  life  withont  impeachment  of 
waste :  remainder  to  trustees  to  pre- 
•  serve  eentiogent  remainders  :  re- 
mainder to  the  wife  for  life,  for  her 
jointure,  and  in  bar  of  dower  :  re- 
siainder  to  the  first  and  other  sons 
of  the  marriage  in  tail  male:  re- 
mainder to  the  daughters  in  the 
same  manner:  remainder  to  the 
heirs  of  the  body  of  the  husband 
and  wife.  The  husband  being  dead 
witliout  issue,  as  to  the  right  of  the 
widow  to  cut  timber,  and,  which 
would  be  a  consequence,  to  the  pro- 
perty in  it,  when  severed,  as  tenant 
IB  tail  after  possibility  of  issue  ex- 
tinct, either  in  possession,  by  the 
•feet  of  merger,  if  ihe  estates  can 
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unite,    or,    if   not,    in   remainder, 
Qvtffe. 

A  Case  directed.      Wittiam$  v. 
IFt7/tafiif  (  •  ).  Pa^  419 

4.  Tenant  for  life  without  imfieach- 
ment  of  waste,  being  dispunishable, 
has  also  the  property  in  the  trees 
severed.  425 

6.  Tenant  in  tail  after  possibility  of 
issue  extinct,  being  dispunishable 
for  waste  by  the  Law,  has,  equally 
with  tenant  for  life  without  impeach- 
ment of  waste  by  settlement,  an 
interest  and  property  in  the  timber. 

427 

6.  Tenant  in  tail  after  posaibility  of 
issue  extinct,  having  been  onoe  te- 
nant in  tail  in  posses^sion  with  tho 
other  donee,  and  therefore  dis- 
punishable for  waste,  may,  not 
only  commit  waste,  but  also  convert 
to  her  own  use  the  property  wasted. 
Therefore  not  to  be  restrained  in 
Equity,  except  for  malicious  waste. 

430 

7.  Injunction  against  waste  not  pre- 
rented  by  appearance  the  day  before 
the  Motion.  A  Hard  v.  Janeg.       605 

WIFE. 

See  jBaroa  and  F4me.    Initre$t. 

WILL. 

1.  If  the  meaning  of  a  Will  is  ascer- 
tained, reasoning  from  supposed 
caset)  will  not  induce  the  Court  to 
make  a  different  construction  ;  bat 
can  only  lead  to  a  concln^ioii.  that 
the  testator  did  not  see  all  the  con- 
sequences: but  the  absurdities,  im* 
probabilities,  and  inconsistencies, 
which  may  arise  out  of  cases,  falling 
within  one  construction  or  another, 
are  attended  to,  with  a  view  of  as- 
certaining the  meaning.  103 

2.  Bequest  of  leaseeholds  for  years, 
determinable  upon  lives,  for  life, 
with  remainder  over,  for  all  tbe 
residue  of  the  term  and  interest  tbe 
testator  shall  have  to  come  therein 
at  his  decease. 

The  term  expired  in  the  life  oi 
the  testator;  who  eontinued  C6  hoM; 
and  paid  half  a  yearns  rent  befors 
~  is  death>  as  tenant  hy  the  year. 
*(*)  9m  the  note,  page  43t. 
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Upon  the  general  words,  unre- 
strained; comprising  the  interest 
from  year  to  year,  and  tiie  intention 
npon  the  whole  Will,  a  subsequent 
lease,  obtained  by  the  executrix,  the 
widow,  and  tenant  for  life  under  the 
Will,  was  held  subject  to  the  uses 
of  the  Will ;  as  the  residue  of  the 
term  at  his  deatbi  however  short, 
would  have  been.   James  y.  Dean, 

Page  236 

3.  A  renewed  lease  does  not  pass  by 
a  previous  Will,  bequeathing  the 
lease,  or  the  premises  held  on  lease. 

288 

4.  Testatrix,  reciting,  that  she  was  pos- 
sessed of  12,700/,  Q-per  cenU  Con- 
solidated Bank  Annuities  standing 
in  her  name,  gave  and  bequeathed 
the  same  or  so  much  of  such  Bank 
Annuities  as  should  be  standing  in 
her  name  at  her  death. 

At  the  date  of  lierWill  and  at  her 
death  she  had  near  15,000/.  in  that 
fund,  besides  other  Stock.  The 
excess  beyond  the  sum  mentioned 
did  not  pass.  Hotham  v»  Sutton.  319 
6.  A  residuary  bequest  in  general 
terms :  Revocation  by  a  codicil  as 
"  to  plate  linen  household  goods  and 
'*  other  eflfects  (  money  excepted.") 
The  exception   prevents  the  re- 
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strained  construction,  in  general,  of 
the  words  *'  other  efiectg  :*^  .vis. 
Ejiudem  generis :  stock  tber^re, 
which  does  not  pass  under  the  word 
'*  money,"  was  included,  with  lease- 
hold and  all  personal  propertv,  ex- 
cept money  and  bank  notes«  Hotkam 
r,  Sutton.  Pagti  319 

6.  Rule  of  construotioD,  upon  the 
effect  of  general  words  in  a  Will,  as 
applying  to  rents  and  profits  undis- 
posed of,  reversions,  &c.  to  consider 
as  intended  what  falls  within  tho 
usual  sense ;  unless  declaration 
plain  to  the  contrary,  409 

7.  The  word  •*  effects*'  in  a  Will  enui- 
valent  to  "  property  **  or  "  worldly 
"  substance."  607 

See  Contingent  Legacy.    Copyhold 
Estate  Tail.  Evidence.  jUfBcy^ 
Vesting. 

WITNESS. 

See  Evidence. 

WRIT  OP  ASSISTANCE. 
See  Practice^  6* 

WRIT  OP  ERROR. 

See  Error. 

WRIT  OP  NE  EXEAT  REGNO. 
See  iVs  exeat  RegnOn 
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